Grigg v. Socig§

| Security Administration Commissioner D

IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION

TINA GRIGG PLAINTIFF

V. CIVIL NO. 14-5190

CAROLYN W. COLVIN, Commissioner
Social Security Administration DEFENDANT

MEMORANDUM OPINION

Plaintiff, Tina Grigg, brings this action pursuant to 42 U.S.C. § 405(g), seekingjudic
review of a decision of the Commissioner of the Social Security Admimnistrat
(Commissioner) denying her claims for a period of disability and disalmBurance benefits
(DIB) and supplemental security income (SSI) benefits under the provisidngesf !l and
XVI of the Social Security Act (Act). In this judicial revievagt Court must determine whether
there is substantial evidence in the administrative record to support the Cametlss

decision. See42 U.S.C. § 405(g)

Procedural Background:

Plaintiff protectively filed her current applications for DIB and SSI anuday 5, 2012,
alleging an inability to work since September 29, 2009, due to a bulging disk in her émkgr b

knee problems; carpal tunnel; high blood pressure; left leg problems; and an irreguls

heartbeat. (Tr. 131, 133, 149). An administrative video hearing was held on November 6

2012, at which Plaintiff appeared with counsel and testified. (Tr. 41-61).
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By written decision dated May 30, 2013, the ALJ found that during the relevant time
period, Plaintiff had an impairment or combination of impeants that were severe. (Tr. 14).
Specifically, the ALJ found Plaintiff had the following severe impairmentssiph@sthma, a
disorder of the left knee, and a disorder of the lumbar spine. However, afeavireyall of
the evidence presented, the Adetermined that Plaintiff's impairments did not meet or equal
the level of severity of any impairment listed in the Listing of Impairmentsdau Appendix
I, Subpart P, Regulation No. 4. (Tr. 15). The ALJ found Plaintiff retainedetsidual
functional capacity (RFC) to perform a full range of sedentary work asedefn 20 C.F.R. §
404.1520(a) and § 416.920(a). (Tr).1@he ALJ, with the use of the Mediedbcational

Guidelines (Grids), found Plaintiff was not disabled. (Tr. 20).

Plaintiff then requested a review of the hearing decision by the AppeatsiCeothich
denied that request on April 22, 2014. (F6)1 Subsequently, Plaintiff filed this action. (Doc.
1). This case is before the undersigned pursuant to the consent of the parties. (Dot 6). B

parties have filed appeal briefs, and the case is now ready for decisiors. 9DD@).

The Court has reviewed the entire transcript. The complete set of facts ame@isgu

are presented in the parties’ briefs, and are repeated here only to the extentynecessar

I. Applicable Law:
This Court's role is to determine whether the Commissioner's findings are sddport

substantial evidence on the record as a whBlamirez v. Barnhar292 F.3d 576, 583 (8th

Cir. 2002). Substantial evidence is less than a preponderance but it is enough that a eeason:

mind would find it adequate to support the Commissioner's decision. The ALJ's deaiston m

be affirmed if the record contains substantial evidence to support it. EdwardavaBa314
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F.3d 964, 966 (8th Cir. 2003). As long as there is substantial evidence in the record th
supports the Commissioner's decision, the Court may not reverse it simplyssabsigntial
evidence exis in the record that would have supported a contrary outcome, or because th

Court would have decided the case differentialey v. Massanar258 F.3d 742, 747 (8th

Cir. 2001). In other words, if after reviewing the record it is possible to drawntwasistent
positions from the evidence and one of those positions represents the findings of thee ALJ, t

decision of the ALJ must be affirmed. Young v. Apfel, 221 F.3d 1065, 1068 (8th Cir. 2000).

It is well-established that a claimant for Social Sdgudisability benefis has the
burden of proving hedisability by establishing a physical or mental disability that has lasted
at leas one year and that prevents Heym engaging in any substantial gainful activity.

Pearsall v. Massanafl74 F.3d 1211, 1217 (8th C2001);seealso42U.S.C. 88 423(d)(1)(A),

1382c(a)(3)(A). The Act defines “physical or mental impairment” as “an impairmextt th
results from anatomical, physiological, or psychological abnormalitieswvane demonstrable
by medically acceptable clinical and laboratory diagnostic technique2”U.&.C. 88
423(d)(3), 1382(3)(C) A Plaintiff must show that her disability, not simply hepairment,
has lasted for at least twelve consecutive months.

The Commissioner’s regulations require her to apply adiep sequential evaluation
process to eaclklaim for disability benefits(1l) whether the claimant has engaged in
substantial gainful activity since filing helaim; (2) whether the claimant has a severe physical
and/or mentaimpairment or combination of impairments; (3) whether the impairment(s) meet
or equal an impairment in the listings; (4) whether the impairment(s) prevent thentlaona
doing past relevant work; and, (5) whether the claimant is able to performnathem the

national economy given hexge, education, and experienc8ee20 C.F.R. 88 404.1520,

e




416.920 Only if the final stage is reached does the fact finder consider the fP&aage,
education, andvork experience in light of heesidual functioal capacity. SeeMcCoy v.
Schweikey 683 F.2d 1138, 1141-42 (8th Cir. 1982); 20 C.F.R. 88 404.1520, 416.920.
II. Discussion:

Plaintiff argues the following issues on appeal: 1) the ALJ erred in determining
Plaintiff's severe impairments?) the ALJ ered in evaluating the medical opinions in the
record; and 3) the ALJ erred in determining Plaintiff's RFC.

A. Plaintiff’ s Impairments:

At Step Two of the sequential analysis, the ALJ is required to determine whether
claimant's impairments are seveBee?0 C .F.R. § 404.1520(c). To be severe, an impairment
only needs to have more than a minimal impact on a claimant's ability torpevtok-related
activities.SeeSocial Security Ruling 98p. The Step Two requirement is only a threshold test
so the claimant's burden is minimal and does not require a showing that the imp&@rmen

disabling in natureSeeBrown v. Yuckert, 482 U.S. 137, 183! (1987). The claimant,

however, has the burden of proof of showshg suffers from a medicaHsevere impairment

at Step Two.SeeMittlestedt v. Apfe] 204 F.3d 847, 852 (8th Cir. 2000).

While the ALJ did not find Plaintiff's alleged paroxysnsaipraventricular tachycardia
to be a severe impairment, the ALJ specifically discussed this alleged rmepaim the
decision, and clearly stated that he considered all of Plaintiff’'s impairmantsding the

impairments that were fmd to be norsevere, Se8wartz v. Barnhart, 188 F. App'x 361, 368

(6th Cir. 2006) (where ALJ finds at least one “severe” impairment and proceeds to assess
claimant's RFC based on all alleged impairments, any error in failing to ideattigypar

impairment as “severe” atep two is harmlessElmore v. Astrue, 2012 WL 1085487 *12

(E.D. Mo. March 5, 2012)seealso20 C.F.R. § 416.945(a)(2) (in assessing RFC, ALJ must
4




consider “all of [a claimant's] medically determinable impairments ..., including
impairments that anot ‘severe’ ”); § 416.923 (ALJ must “consider the combined effect of all
[the claimant's] impairments without regard to whether any such impairment,sileced
separately, would be of sufficient severity”). Thus, the ALJ's findingRleintiff's dleged
paroxysmal supraventricular tachycardanot a “severe” impairment does not constitute
reversible error.

B. ALJ’'s RFC Determination and Medical Opinions®:

RFC is the most a person can do despite that person’s limitations. 20 C.F.R.
404.1545(a)(1). It is assessed using all relevant evidence in the riecordhis includes
medical records, observations of treating physicians and others, amthitihant’s own

descriptions of helimitations. Guilliams v. Barnhgrt393 F.3d 798, 801 (8th Cir. 2005);

Eichelberger v. Barnhart, 390 F.3d 584, 591 (8th Cir. 2004). Limitations resulting from

symptoms such as pain are also factored into the assessment. 20 C.F.R. § 404.1545(a)(3).
United States Court of Appeals for the Eighth Circuit has held that a “clasnasidual
functional capacity is a medical questio.duer v. Apfe] 245 F.3d 700, 704 (8th Cir. 2001).
Therefore, an ALJ’s determination concemaclaimant’'s RFC must be supported by medical

evidence that addresses the claimant’s ability to function in the workplases \LeBarnhart

353 F.3d 642, 646 (8th Cir. 2003). “[T]he ALJ is [also] required to set forth specifecally

claimant’s limitdions and to determineokv those limitations affect h[pRFC.” Id.

“The [social security] regulations provide that a treating physician'sapiniwill be

granted ‘controlling weight,” provided the opinion is ‘well-supportedr®dically acceptable

1The Court has combined Plaintiff's second and third issues on appeal.
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clinical and laboratory diagnostic techniques and is not inconsistent with the othitansabs

evidence in [the] record.’Prosch v. Apfel201 F.3d 1010, 10123 (8th Cir. 2000) (citations

omitted). An ALJ may discount such an opinion if other medical assessments areeslpport
by superior medical evidence, or if the treating physician has offered inemsiptnionsid.

at 1013. Whether the weight accorded the treating physician's opinion by the gkkati®r
small, the ALJ mat give good reasons for that weightinigl. (citing 20 C.F.R. 8
404.1527(d)(2)).

In the present case, the ALJ considered the medical assessments ofrexand non
examining agency medical consultants, Plaintiff's subjective complaintshemehedical
records when he determined Plaintiff could perfarfall range of sedentary wark’he Court
notes that in determining Plaintiff's RFC, the ALJ discussed the medicabopiof examining
and norexamining medical professionals, including the opinion®r. Amr Gouda H
Shafej Mark Powell, and Lucy Saueas well as “other source” medical opinions completed
by Stephen A. Joseph, PT, and set forth the reasons for the weight given to the opinior)s.

Renstrom v. Astrue, 680 F.3d 1057, 1065 (8th Cir. 2012) (“It is the ALJ’s function to resolve

conflicts among the opinions of various treating and examining physiciandijfcga

omitted); Prosch v. Apfel201 F.3d 1010 at 1012 (the ALJ may reject the conclusions of any

medical expert, whether hired by the claimant or the government, if they are steomsvith

the record as a whole).

In making this RFC determination, the ALJ addressed the medicalessiatement
completed by Dr. EEhafei in October of 2012. In detng to give Dr. E{Shafei’s opinion

great weightthe ALJ addressed Dr. Hhafeis statement that Plaintiff was unable to work
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mainly due to her chronic back pain and left knee surgery. (Tr. 452). The ALJ pointed oy




that Dr. EtShafei was Plaintif6 cardiologist and did not treat her back and knee problems.
The ALJ further noted that with respeciRl@intiff's alleged cardiac impairmerRlaintiff was

able to treat this impairment with medication, anthatmost recent visit, Dr. BBhafei noted
Plaintiff should return for a follow up appointment in one year. With respect to the
environmental limitations placed upon Plaintiff by Dr. Sauer, the ALJ discussesbfwning
given for discounting this limitation, and that determination is stpddythe record as a
whole. The ALJ also took Plaintiff's obesity into account when determining thisutifla

could perform sedentary work. Heino v. Astrue, 578 F.3d 87388818th Cir. 2009) (when

an ALJ references the claimant's obesity during thenataaluation process, such review may
be sufficient to avoid reversal). Based on the record as a whole, the Court finds slibstantja

evidence to support the ALJ’'s RFC determination for the relevant time period.

C. Subjective Complaints and Credibility Analysis:

The ALJ was required to consider all the evidence relating to Plaintiff’ &g
complaints including evidence presented by third parties that relates to: i(ttjffRlalaily
activities; (2) the durationfrequency, and intensity of hgyan; (3) precipitating and
aggravating factors; (4) dosage, effectivenessl, side effects of hemedication; and (5)

functional restrictions.SeePolaski v. Heckler, 739 F.2d 1320, 1322 (8th Cir. 1984). While

an ALJ may not discount a claimant’s subjeetcomplaints solely because the medical
evidence fails to support them, an ALJ may discount those complaints where inocresste
appear in the record as a whold. As the Eighth Circuit has observed, “Our touchstone is

that [a claimant’s] credibility is primarily a matter for the ALJ to decideédwards, 314 F.3d

at 966.




After reviewing the administrative record, it is clear that the ALJ propenigidered
and evaluated Plaintiff's subjective complaints, includingRb&askifactors. A reviewof the
record reveals that Plaintiff was able to take care of her personal hygiing, that she can
shower only; to prepare simple meals; to do light household chores; to sometweedadri
shop in stores; to pay billsnd to visit with family. A eview of the medical records also
reveal Plaintiff was treated conservatively for her alleged impairments aaidsé#nd

impairments responded well to treatment.

Therefore, although it is clear that Plaintiff suffers with some degree ivdtiom, she
has not established that she is unable to engage in any gainful activity. Achottie@ourt
concludes that substantial evidence supports the ALJ’s conclusion that Psagiiffective

complaints were not totally credible.

D. Use of the Medical Voc#onal Guidelines (Grids):

Once Plaintiff has establishedpama facie case by showing an inability to perform
past relevant work, the burden of proof shifts to the Commissioner to show that Fiamtif
the residual functional capacity to perform sartteer kind of work and that jobs are available

in the national economyhich realistically fit hecapabilities.Reed v. Sullivan, 988 F.2d 812,

815 (8th Cir. 1993). If the claimant is found to have only exertional impairments ifajfect
the ability to perform physical labor), the Commissioner may meet this burdefeloyng to
the Grids which are fadiased generalizations abdbe availability of jobs for people of
varying ages, educational background, and previous work experience, with differregdeg

of exertional impairmentForeman v. Callahari22 F.3d 24, 26 (8th Cir. 1997); Robinson v.

Sullivan 956 F.2d 836, 841 (8th Cir. 1992)(citations omitted). Given the Court’s finding that




substantial evidence supports the ALJ's determination that Plaintiff is eagdbé full range
of sedentarywork, the Court believes the ALJ properly relied on the Grids, eliminating the
need for expert vocational testimony, in concluding that given Plaintiff's ageatemhyavork

experience, and capacity for sedentaoyk, Plaintiff was not disabled.

While the Court finds substantial evidence to support the ALJ's RFC determination,
evan if Plaintiff should avoid excessive amounts of dust and fumes, the impact on the broad
world of work would be minimal because most jobs do not involve great amounts of dust angd

fumes SeeSSR 8515, 1985 WL 56857 (S.S.A.).
V. Conclusion:

Accordingly, having carefully reviewed the record, the undersigned finds suélstant
evidence supporting the ALJ's decision denying the Plaintiff benefits, and thuscisierde
should be affirmed. The undersigned further finds that the Plaintiff's Carhglaould be

dismissed with prejudice.

DATED this 29h day of January, 2016.

Is| Exin L. Sotser

HON. ERIN L. SETSER
UNITED STATES MAGISTRATE JUDGE




