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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION
TERRI VAN LANINGHAM PLAINTIFF
V. NO. 145260
CAROLYN W. COLVIN,

Acting Commissioneof the Social Security Administration DEFENDANT

MEMORANDUM OPINION

Plaintiff, Terri Van Laningham, brings this action pursuant to 42 U.§405(Q),
seeking judicial review of a decision of the Commissioner of the Social Security
Administration (Commissioner) denying her claim for supplemental securityniec(SSI)
under the provisions of Title XVI of the Social Security Act (Act). In this judicéview,
the Court must determine whether there is substantial evidence in the admirisé@ty to
support the Commissioner’s decisidBee42 U.S.C. 8405(g).

l. Procedural Background:

Plaintiff protectively filed her current application for SSI on May 26, 201egady
an inabilityto work since March 1, 2000, due to fibromyalgia, chronic arthritis, deep pain,
sleep, and depression. (Tr. 1#25,169,175). An administrative hearing was held on
November 14, 2012, at which Plaintiff appeared with counsel and testified. (Tr. 23-42).

By written decision dated December 5, 2012, the ALJ foundstheg May 26, 2010,
the application dateRlaintiff had an impairment or combination of impairments that were

severe— arthralgias, osteoarthritis and fibromyalgia by history. (Tr. 13). Howevexw af
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reviewing all of the evidence presented, the ALJ datexcththat Plaintiff's impairments did

not meet or equal the level of severity of any impairment listed in the Listing airimgnts
found in Appendix I, Subpart P, Regulation No. 4. (Tr. 14). The ALJ found Plaintiff retained
the residual functional capaec (RFC) to perform the full range of light work as defined in 20
C.F.R. 416.967(b). (Tr. 14). The ALJ concluded that Plaintiff had no past relevant work, ang
based upon dr age and limited education, pursuant to Mediatational Rule 202.17,
Plaintiff had not been under a disability since May 26, 2010. (Tr. 17).

Plaintiff then requested a review of the hearing decision by the AppealsiCounc
which denied that request on June 16, 2014. (#). 1 Subsequently, Plaintiff filed this
action. (Doc. 1). This case is before the undersigned pursuémt consent of the parties.
(Doc. 6). Both parties have filed appeal briefs, and the case is now ceakbgision. (Docs.

11, 15.

The Court has reviewed the entire transcript. The complete set of dact
arguments are presented in the parties’ briefs, and are repeatednlyete the extent
necessary.

I. Applicable Law:
This Court’s role is to determine whether the Commissioner’s findings are segbport

by substantial evidenaen the record as a wholdRamirez v. Barnhart292 F. 3d 576, 583

(8" Cir. 2002). Substantial evidence is less than a preponderance but it is enough that
reasonable mind would find it adequate to support the Commissioner’s decision. The ALJ
decisbn must be affirmed if the record contains substantial evidence to suppedwards

v. Barnhart, 314 F. 3d 964, 966"(8ir. 2003). As long as there is substantial evidence in the

record that supports the Commissioner’'s decision, the Court may not reverse it simpl

[




because substantial evidence exists in the record that would have supported § contrg

outcome, or because the Court would have decided the case diffetéalby v. Massanari

258 F.3d 742, 747 {8Cir. 2001). In other words, if after reviewing the record, it is possible
to draw two inconsistent positions from the evidence and one of those positionsntsprese

the findings of the ALJ, the decision of the ALJ must be affirmed. Young v. Apfel, 221 F. 3d

1065, 1068 (8 Cir. 2000).

It is well established that a claimant for Social Security disability benefits bas th
burden of proving hedisability by establishing a physical or mental disability that has lasted
at least one year and that prevents her from engaging in any substanfiall @getinity.

Pearsall v. Massanari274 F. 3d 1211, 1217 t?SCir. 2001); see also 42 U.S.C.

88423(d(1)(A), 1382c(a)(3)(A). The Act defines “physical or mental impairment"aas
impairment that results from anatomical, physiological, or psychological abitgaahich

are demonstrable by medically acceptable clinical and laboratory diagnostiqteshhi42
U.S.C. 88423(d)(3), 1382(3)(D). A Plaintiff must show that her disability, not simply her
impairment, has lasted for at least twelve consecutive months.

The Commissioner’s regulations requiex to apply a fivestepsequential evaluation
process to each claim for disability benefits: (1) whether the claimant ingabed in
substantial gainful activity since filing her claim; (2) whether the claimant haevare
physical and/or mental impairment or combination of impants; (3) whether the
impairment(s) met or equaled an impairment in the listings; (4) whether the impairment(s
prevented the claimant from doing past relevant work; and (5) whether the claiagable
to perform other work in the national economyagivher age, education, and experierfsee

20 C.F.R. 8416.920. Only if the final stage is reached does the fact finder consider th
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Plaintiff's age, education, and work experience in light ef RFC. See McCoy v.

Schneider683 F.2d 1138, 1141-42%&ir. 1982); 20 C.F.R. §416.920.

1. Discussion:

Plaintiff raises the following issues in this matter: 1) Whether the ALJ erred in
failing to consider all of Plaintiff’'s impairments in combination; 2) Whether the ét&d in
his credibility analysis3) Whether the ALJ erred in his RFC determination; and 4) Whether
the ALJ erred by failing to fully and fairly develop the record. (Doc. 11).

A. Consideration of Plaintiff’s Impairments in Combination:

In his decision, the ALJ set forth the fact that at step two, he must determitemwhe
Plaintiff had “a medically determinable impairment that is ‘severe’ or a combinafion

impairments that is ‘severe.” (Tr. 12). He also stated that an impairmeatntination of
impairments is “not severe” when medical and other evidence established onlyta sligh
abnormality or a combination of slight abnormalities that would have no more than 3
minimal effect on an individual’s ability to work. (Tr. 12). The Altdted that at step three,

he must determine whether the Plaintiff's “impairment or combination of impairments”
meets or medically equals the criteria of an impairment listed in the relevant listings. (T
12). The ALJ concluded that Plaintiff did not lkeaan impairment “or combination of
impairments” that met or medically equaled the severity of one of the listed imptsrme

(Tr. 14). This language demonstrates that the ALJ considered the combinedoéffect

Plaintiff's impairments. SeeMartise v. Astue 641 F.3d 909, 924 {8Cir. 2011); Raney V.

Barnharf 396 F.3d 1007, 1011 {Cir. 2005).

B. Credibility Analysis:




Plaintiff argues that the ALJ offered no explanation for why he found her testimony
not to be credible, and that the ALJ appears to baea prejudiced by her past as a-sthy
home mother.

In his decision, the ALJ found that Plaintiff's medically determinable impaitsnen
could reasonably be expected to cause the alleged symptoms, but that Blabatiéiments
concerning the intensit persistence and limiting effects of the symptoms were not credible
to the extent theywere inconsistent with the RFC. (Tr. 15). The ALJ was required to
consider all the evidence relating to Plaintiff's subjective complaints ingudindence
presentedby third parties that relates to: (1) Plaintiff's daily activities; (2) the duration,
frequency, and intensity ofehpain; (3) precipitating and aggravating factors; (4) dosage,
effectiveness, and side effects efr medication; and (5) functional restrictionSeePolaski
v. Heckler 739 F.2d 1320, 1322 tE8Cir. 1984). While an ALJ may not discount a
claimant’s subjective complaints solely because the medical evidence failpgort them,
an ALJ may discount those complaints where inconsistengeesaam the record as a whole.
Id. As the Eighth Circuit has observed, “Our touchstone is that [a claimant’s] Gtedsi

primarily a matter for the ALJ to decide Edwards v. Barnhart, 314 F.3d 964, 968 (@r.

2003).

The ALJ discusseflaintiff's daily activities, noting that she helped care for a pet,
reported no real problems with personal care, cooked occasiotdllyninimal household
chores, drove occasionally, shopped in stores, was able to handle money, and sodialized.
13-14). The ALJ also discussed Plaintiff's medical treatments, noting that Plaintgivezt
only routine conservative treatment for her pain. (Tr. 59eBlack v. Apfel 143 F.3d 383,

386 (8" Cir. 1998)(the conservative nature of treatment discredited allegations of disabling




pain). The ALJ observedhat although in 2012, Dr. Ornette Gaines, Plaintiff's treating
physician, indicated Plaintiff may neagbain management consult, there is no indication that
Plaintiff was ever seen for pain management.. {B). In addition, Plaintiff continued to
smoke up to 20 cigarettes daily, even though she was encouraged to quit by her physicia

which discredits her disability allegatior®eelLewis v. Barnhart, 353 F.3d 642, 647“(8ir.

2003).

Based upon the foregoing, the Court finds there is substantial evidence ta sugpor

ALJ’s credibility findings.

C. RFC Determination:

Plaintiff argues that the ALJ has offered no supportive medical evidence to suppor
her ability to function in the workplaceRFC is the most a person can do despite that
person’s limitations. 20 C.F.R. 8§ 404.1545(a)(1). It is assessed using all relevanteeindenc
the recordld. This includes medical records, observations of treating physicians and otherg

and the claimant’s owdescriptions of ér limitations. _Guilliams v. Barnhgr893 F.3d 798,

801 (8" Cir. 2005):Eichelberger v. Barnhar890 F.3d 584, 591 (8th Cir. 2004). Limitations

resulting from symptoms such as pain are also factored into the assessment. 20 C.F.R|

404.1545(a)(3). The United States Court of Appeals for the Eighth Circuit has held that

“claimant’s residual functional capacity is a medical questiobauer v. Apfe] 245 F.3d

700, 704 (8th Cir. 2001). Therefore, an ALJ’s determination concerning a claimant's RFC

must be supported by medical evidence that addresses the claimant’s ahiligtitn in the

workplace. _Lewis v. Barnhar853 F.3d 642, 646 (8th Cir. 2BD “[T]he ALJ is [alsO]

required to set forth specifically a claimant’'s limitations and to determine hoge tho




limitations affect his RFC.”ld. “The ALJ is permitted to base its RFC determination on ‘a
non-examining physician’s opinioand other medical evidence in the recordBarrows v.

Colvin, No. C 134087MWB, 2015 WL 1510159 at *15 (quoting froiVillms v. Colvin,

Civil No. 12-2871, 2013 WL 6230346 (D. Minn. Dec. 2, 2013).

The ALJ found that Plaintiff retained the RFCprformthe full range ofight work.
(Tr. 14). In making such a finding, the ALJ considered the medical records asswvied a
opinion evidence of the physicians. The ALJ discussed Plaintiff's dailjteest, Dr. Neil
Mullins’ General Physical Examination, and the fact tR&intiff had only routine and
conservative treatment for her alleged impairments during the relevant pernodl6).T In
his report, Dr. Mullins concluded that Plaintiff could sit, talk, walk, see, and laea
although Plaintiff said she had “hearing problems,” she could answer him corteetfhta
feet without him raising his voice. (Tr. 281). Dr. Mullins found that all of Plaistiinges
of motion were within normal limits except Plaintiff said she could not bend over. (Tr. 278)
Plaintiff wasable to perform all limb functions, and had 100% normal grip in both hands.
(Tr. 279). In addition, on January 19, 2011, 4@xamining consultant, Dr. Bill F. Payne,
concluded that Plaintiff's physical impairments were not severe. (Tr. 341). Thg#®e
significant weight to the opinion of Dr. Mullins, and none of Plaintiff's treating sources
opined any functional restrictions.

Based upon the foregoing, the Court finds there is substantial evidence ta suppor
ALJ’'s RFC determination.

D. Failure to Fully and Fairly Develop the Record:

Plaintiff argues that the ALJ disregarded her credible testimony and theamedic

evidence of record, but offered no evidence tocth@raryand further neglected to develop




the record to more fairly and adequatelyaluate the effects of her mental impairmenie
ALJ noted that Plaintiff's attorney requested Plaintiff be sent for a mentaulitative
examination. (Tr. 15). However, he found the medical evidence of record provided sufficien
medical evidence tdetermine whether plaintiff was disabled by a mental impairment. He

further reported that heonsidered the medical evidence in lightNevand v. Apfel, 204

F.3d 853 (8 Cir. 2000) and Luther v. Chater, 938 F.Supp. 538 (S.D. la. 1996). (Tr. 15). The

ALJ considered Plaintiff's medical records dating back to 220013, 2008, and 2010

forward.

The ALJ has a duty to fully and fairly develop the reco&geFrankl v. Shalala, 47

F.3d 935, 938 (8th Cir. 1995); Freeman v. Apfel, 208 F.3d 687, 692 (8th Cir. 2000). This i

particularly true when Plaintiff is not represented by coungalyton v. Shalala, 25 FG.3d

684, 686 (8 Cir. 1994). This can be done bygentacting medical sources and by ordering
additional consultative examinations, if necessabge20 C.F.R. § 404.1512. The ALJ’s
duty to fully and fairly develop the record is independent of Plaintiff's burden to pegss

case. Vossen v. Astrue, 612 F.3d 1011, 1018 @ir. 2010). However,the ALJ is not

required to function as Plaintiff's substitute counsel, but only to develop a reasonably

complete record.SeeShannon v. Chater, 54 F.3d 484, 488 (@r. 1995)(“reversal due to

failure to develop the record is only warranted where sutlrdas unfair or prejudicial”).
“The regulations do not require the Secretary or the ALJ to order a consultativatievaebf
every alleged impairment. They simply grant the ALJ the authority to do so éibing
medical sources do not contain feziént evidence to make a determinationMatthews v.
Bowen 879 F.2d 423, 424 {8Cir. 1989). “There is no bright line rule indicating when the

Commissioner has or has not adequately developed the record; rather, such aremissessm
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made on a cadey-case basis.Mans v. ColvinNo. 13CV-2103, 2014 WL 3689797 at *4

(W.D. Ark., July 24, 2014)(quotinBattles v. Shalals36 F.3d 43, 45 (8Cir. 1994).

On January 7, 2011, Plaintiff's treating physician, Dr. Gaines, diagnosed Plaintiff
with anxietydisorder NOS, and suggested diet and exercise, and reported that if her anxiety
increased, she may need to be on an SSRI. (Tr. 361). On January 18, P8¢@&hiatric
Review Technique repomwas completedy non-examining consultant, Cheryl Woodson
Johnson, Psy.D. (Tr. 327), wherein Dr. Woodson Johnson found that Plaintié indd
degree of limitation in all functional limitations and no episodes of decompensation. (
337). Dr. Woodsowdohnson also found that there was no mental status abnormality and no
evidence of significant functional loss due to a mental condition. She concluded that
Plaintiff's condition as presented was not considered severely limititngatime. (Tr. 339).
Although Dr. Gaines diagnosed Plaintiff with anxiety disorder, N@S8 April 7, 2011
subsequent thereto, Dr. Gaines did not mention any abnormal psychological exans finding
and no psychotropic medication was prescribed. (Tr. 363, 365, 372, 374). Plaintiff had np
mental health treatment for herxagty or depression outside of the treatment with Dr.

Gaines.

Based upon the foregoing, the Court finds there were substarisiing medical
sources whiclcontainedsufficient evidencdor the ALJto make a determination regarding

Plaintiff's allegedmental impairment.

V. Conclusion:
Accordingly, having carefully reviewed the record, the Court finds substantial

evidence supporting the ALJ’s decision denying the Plaintiff benefits, and thdsdisson




is hereby affirmed. The Plaintiff's Complaishould be, and is hereby, dismissed with
prejudice.

IT IS SO ORDERED thi€“ day ofSeptember2015.

Js) Crin L. Sotser

HONORABLE ERIN L. SETSER
UNITED STATES MAGISTRATE JUDGE
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