Hesterberg v. Tyson Foods, Inc. Doc. 54

IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION

TAMMY HESTERBERG PLAINTIFF
V. Case No. 5:14-CV-05382
TYSON FOODS, INC. DEFENDANT

OPINION AND ORDER

Before the Court are the following motions:

e Defendant Tyson Foods, Inc.’s (“Tysgnfiotion for summary judgment (Doc. 34);

e Tyson’s amended motion for summary judgment (Doc. 38);

e Tyson’s motion for leave to file send amended answer (Doc. 47); and

e Tyson’s amended motion to supplement its original motion for summary judgment

(Doc. 52).
Also before the Court are Plaith Tammy Hesterberg’s responsescertain of these motions, as
well as various documents in suppof each party’s positions.

The Court first finds that Tyson’s am#ed motion for summary judgment (Doc. 38)
should be TERMINATED as improperly filed. Theotion appears to be idiéral to the original
motion and, therefore, redundant. As the motloas not appear to seek any actual amendment
to the original motion, it is unclear to the Cowhy the motion was filedIn the future, counsel
should file a “motion to amend” and clarify whadunsel seeks to amend instead of leaving that
search process to opposing counsel and thetColr any event, the Court will treat the
originally filed motion (Doc. 34) as ¢hoperative motion for summary judgméntFor the

reasons set forth below, Tyson’s original tan for summary judgmen(Doc. 34) will be

! The Court also notes that the amended motas filed after the deadline for the filing of
dispositive motions set by the Courtits final scheduling order (Doc. 12).
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GRANTED IN PART and DENIED IN PART, andlyson’s motion for leave to file a second
amended answer (Doc. 4%)ll be DENIED.

Tyson also filed two motions to suppleméstoriginal motion for summary judgment.
The motion to supplement motion for summarggment (Doc. 50) andmended motion (Doc.
52) appear to the Court to bgactly the same. The original motion was terminated by the Clerk
as an administrative matter in light of therfdi of the amended motion. It is, again, unclear why
the redundant motion was filed. In any event, the supplementary information Tyson seeks to
provide would not change the Court’s analysishef pending motion for summary judgment. It
appears that Tyson takes issue with certaineewid that Ms. Hesterberg intends to introduce at
trial as to damages on her Equal Pay Act claifhis does not affect ¢hunderlying analysis as
to whether one or more fact issues exist ashto merits of that claim. Tyson’s motion to
supplement (Doc. 52) witherefore be DENIED.
l. Background

Tammy Hesterberg was hired by Tyson in Ma007, at the age of 46, as “Director of
Value Added.” Hesterberg perted to Wes Morris, Senidrfice President Global Wal-Mart
Team, from April 2007 to September 2008. Saptember 2008, Morris’s job responsibilities
changed, and Hesterberg began reporting td Pavis, who was assigned to a new position—
“Vice President Customer Development—WalmarDavis, in turn, repaed to Scott Rouse,
Senior Vice President of Customer Developmetiesterberg reported to Davis from September
2008 until her termination on August 29, 2014. Hesterbeld three differendirector positions
under Davis. Her initial position was Directoi Value Added—Walmart. In December 2010
she became Director of Sam’'s—Walmart. eStas on a leave of als® from June 28, 2011

until September 27, 2011. Upon her return from leave, she became Walmart Customer



Development Director Internatmal—Walmart, Inc., Export SalesTyson alleges Hesterberg's
position was eliminated due to the sale of Tysayperations in Mexicand Brazil in July 2014.
Prior to the elimination of Hesterberg’s positientotal of six directa reported to Mr. Davis—
Hesterberg and five male directors.

Rouse testified that Hesterberg's position was eliminated because Tyson’s business “with
Mexico/Brazil with Walmart athat point without in-countryproduction, we didn’t feel it was
the big opportunity that we once felt it was(Doc. 34-6, pp. 10-11).Davis was somewhat
equivocal in his testimony abotlte link between the sale of fhites in Mexico and Brazil to
the termination of Heterberg’'s position. See, e.g.Doc. 34-1, pp. 5-6). But Davis indicated
that the potential for exporting product to Braaid Mexico was dimished without having “in-
country” teams in place. (Doc. 34-1, p. 7).o0uRe specifically testifek that Hesterberg’s
performance with Tyson “was not a part of the decisidd.”at p. 19. On July 22, 2014, Rouse
submitted Hesterberg’'s and others’ positions fomieation to his manager, Devin Cole, Chief
Commercial Officer. Hesterberg’s positisras terminated on August 29, 2014. She was the
only director working under Dawior Rouse to be terminated.

Tyson has not had a “Director of Custonb®mvelopment International—Walmart” since
Hesterberg was terminated. Following the @lation of Hesterberg'position, Tyson alleges
that Jim Widmer, Director of Raw PowtWalmart, assumed many of Hesterberg’s
responsibilities.

Hesterberg filed a charge of discrimtion with the EEOC on December 10, 2014,
alleging she was terminated by Tyson based orage and sex. The EEOC issued a Dismissal
and Notice of Rights dated January 15, 2015 (Doc. 7-1).

. Legal Standard for Summary Judgment



When a party moves for summary judgmentmiist establish botthe absence of a
genuine dispute of material faamd that it is entitled taulgment as a matter of laseeFed. R.
Civ. P. 56;Matsushita Elec. Indus. Co. v. Zenith Radio Co4¥5 U.S. 574, 586—-87 (1986);
Nat’l Bank of Commerce of El Dorado, Ark. v. Dow Chem, 086 F.3d 602 (8t@ir. 1999). In
order for there to be a genuine issue oftenal fact, the non-moving party must produce
evidence “such that a reasonable jury could return a verdict for the nonmoving piiggri v.
Flexway Trucking, In¢.28 F.3d 64, 66—67 (8thir. 1994) (quotingAnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986)). Only facts “thaghtiaffect the outcome of the suit under the
governing law” need be considerednderson477 U.S. at 248. “[T]he non-movant must make
a sufficient showing on everysgential element of its claim on which it bears the burden of
proof.” P.H. v. Sch. Dist. of Kan. City, Mo265 F.3d 653, 658 (8th Cir. 2001) (quotation
omitted). Facts asserted by the nonmoving party “must be properly supported by the record,” in
which case those “facts and the inferences to aermdfrom them [are viewed] in the light most
favorable to the nonmoving partyld. at 656-57.

A plaintiff in an employment discrimation case survives a motion for summary
judgment “either by providing direct evidence diécrimination or by creating an inference of
unlawful discrimination” using circumstantial evidencBone v. G4S Youth Servs., LL&36
F.3d 948, 953 (8th Cir. 2012). When a plaintifégents no direct evidence to support a claim of
discrimination, the claim is analyzed under the burden shifting framework set MaDioannell
Douglas Corp. v. Greem11 U.S. 792 (1973). Id. Hesterberg’s response to the motion for
summary judgment cites to narelit evidence of unlawful disenination, so the Court must go
through the analysis called for McDonnell Douglas Under this framework, the plaintiff must

first present a prima facie caseemployment discriminationRamlet v. E.F. Johnson C&Q7



F.3d 1149, 1153 (8th Cir. 2007). Once the plHirtas established a prima facie case, the
burden shifts to the defendant to articulategatit@ate, nondiscriminatory reason for its actions.
Id.; McDonnell Douglas Corp.411 U.S. at 802. The plaintiff mtithen demonstrate that the
defendant’s proffered reason is &text for unlawful discrimination.St. Mary’s Honor Ctr. v.
Hicks 509 U.S. 502, 507-08 (1993Jiners v. Cargill Comms., Inc113 F.3d 820, 823 (8th Cir.
1997). To demonstrate pretexte thlaintiff must offer sufficienevidence for aeasonable trier
of fact to infer discrimination.Lors v. Dean595 F.3d 831, 834 (8th Ci2010). However, “the
evidence produced to show a prima facie casé the ‘inferences drawn therefrom may be
considered by the trier of fact ¢ime issue of whether the defendant’s explanation is pretextual.”
Miners 113 F.3d at 823 (quotingexas Dep’'t of Community Affairs v. Burdidb0 U.S. 248,
255 n. 10 (1981). Although the burden of producsabifts betweernhe parties, the burden of
persuasion remains on the plaintiff at all timésatemi v. White775 F.3d 1022, 1041 (8th Cir.
2015).
1. Analysis

Hesterberg claims that (1) her termioa from Tyson was the result of unlawful
discrimination based on her sex in violation Tfle VII of the 1964 Civil Rights Act, as
amended (42 U.S.C. § 2000e-2) and the Ar&arGivil Rights Act (Ark. Code Ann. 8§ 16-123-
107)? (2) her termination from Tyson was the festd unlawful discrimination based on her age

in violation of the Age Discriminatn in Employment Act (29 U.S.C. § 621. seq, and (3)

2 Arkansas evaluates ACRA sexsdiimination cases using the saamalytical framework courts
use to evaluate Title VBex discrimination casesSeeGreenlee v. J.B. Hunt Transp. Senai2
S.\W.3d 274, 277-79 (Ark. 20093ee also Brodie \City of Jonesborp2012 WL 90016, *2
(Ark. Jan. 12, 2012) (unreported) (“Thesurt has previously applied tidcDonnell Douglas
framework in reviewing the grant of aummary-judgment motion in an employment-
discrimination case, . . . and Brodie fails to pdevconvincing argument that would cause us to
reconsider our use of the framework.” (citation omitted)).

5



Tyson violated the Equal Pay Act (29 U.S.Q@(d)(1)) by awarding larger percentage raises
and larger annual bonusés similarly situatd males. Tyson argudbat it is entitled to
summary judgment as to each claifrhe Court will address each in turn.

A. Sex Discrimination

To establish grima faciecase of unlawful sex discrimation under Title VIl a plaintiff
must show that: “1) she is a member of a pregroup; 2) she was qualified for her position;
3) she suffered an adverse employment achon; 4) she was discharged under circumstances
giving rise to an infemgce of discrimination.” Wierman v. Casey’s Gen. Storé88 F.3d 984,
993 (8th Cir. 2011). In establisty a prima facie case ¢ plaintiff's burdertis not onerous.™
McGinnis v. Union Pac. R.R496 F.3d 868, 873 (8th Cir. 2007) (quotifigx. Dep’t of Cmty.
Affairs v. Burding 450 U.S. 248, 253 (1981)). In a redantin-force (“RIF”) case, a plaintiff
must come forward with “some additional i@ence” that her sex played a role in her
termination. Hesse v. Avis Rent A Car Sys., 1304 F.3d 624, 631 (8th Cir. 200&)hambers v.
Metro. Prop. and Cas. Ins351 F.3d 848, 856 (8th Cir. 2008)errero v. St. Louis Univ. Hosp.
109 F.3d 481, 483-84 (8th Cir. 1997).

Tyson does not dispute that Hesterberg Ratisfied the first three elements of
establishing grima faciecase: (1) she is female; (2) her performance was not an issue; and (3)
she was terminated. Tyson argues, however Hbsaterberg cannot show that similarly situated
males were treated differently because each maéetor that might otherwise have been a
comparator had different responsibilities than Hesterberg. Tyson’s position is that Hesterberg
cannot therefore show that shesasimilarly situated to the maléirectors in regard to the
elimination of her position following the sale @fyson’s operations in Mexico and Brazil.

Making a showing that Hesterbewgs treated less favorably than similarly situated employees



who were not in her protected class is just wag, however, that she can establish an inference
of discrimination at therima facie stage. Wierman 638 F.3d at 993-94. An inference of
discrimination arises “when it is more likely thanot that the employer’s actions were based on
unlawful discrimination.”d. at 993.

Tyson argues that Rouse eliminated a tafalll positions at #h time Hesterberg's
position was eliminated: two of those eleven positions did not have incumbents, two were held
by females, and seven were held by males. Mgdleges that Hesterberg was the only person to
ever hold her position—no one was hired to replee—and what remained of her duties were
assumed by Jim Widmer in atidn to his existing duties as Director Raw Poultry without
increasing his staff.

Hesterberg argues that shesvame of only three feales (out of 23)n the Rouse group
at the time she was fired. She argues that surher job functions were assumed by males, Jim
Widmer and Bill Creighton. Hesterberg allegbhat she was the only director from the male-
dominated Rouse group fired on August 29, 2084ds t‘continu[ing] thedownward trend in the
number of female directors in the Rouse grthgi began in 2011.” (Doc. 41, p. 10). The Court
finds that, viewing the evidence in a light mdavorable to Hesterberg, that Hesterberg has
established that a reasonable jury may be abdiet¢ale in her favor on the discrimination factor
of herprima faciecase. The Court finds theage genuine issues of material fact as to whether
conditions existed at Tyson that made it mokelli than not that Hestberg’s termination was
unlawfully based on her sex. These esinclude, but are not limited to:

e Who, if anyone, assumed all duties pomsly performed by Hesterberg. While

Tyson states that some duties wassumed by Widmer, it is unclear who—if

anyone—took on other duties previously penfied by Hesterberg, or if a similar



position was later created that had a different title but similar duties and, if so,
whether that position was filled by a male.

Tyson also asserts that, imreduction-in-force case, a phaiff must come forward with
“some additional evidence” that her sex playedole in her termination to establishpama
faciecase. Hesse v. Avis Rent A Car Sys., 1384 F.3d 624, 631 (8th Cir. 2008)hambers v.
Metro. Prop. and Cas. Ins351 F.3d 848, 856 (8th Cir. 2008)errero v. St. Louis Univ. Hosp.

109 F.3d 481, 483-84 (8th Cir. 1997The Court also finds thatehe is a genuine dispute of
material fact as to this point:

e Whether Hesterberg’'s termination shoulppeopriately be viewedas a part of a

“reduction in force” or was, raér, a more targeted termination.

The burden of production then shifts tdyson to articulate a legitimate,
nondiscriminatory reason for Hesterberg's teation. If Tyson offers a legitimate,
nondiscriminatory reason for Hesterberg’s termination, it rebuts the prima facie presumption.
Barge v. Anheuser-Busch, In87 F.3d 256, 259 (8th Cir. 1996). Son argues that Hesterberg’s
termination was ultimately the result of a busingssision to sell its operations in Mexico and
Brazil and resulting reduction in force related to that sale.

Because Tyson articulated an arguably legitimate, nondiscriminatory reason for
Hesterberg’s termination, the burden shifts agaiHesterberg to produce evidence that Tyson’s
articulated reason for her dismissalsmaretext for unlawful discrimination.SeeSt. Mary's
Honor Ctr. v. Hicks 509 U.S. 502, 515-16 (1993) (holding ihst enough that a plaintiff show
that an employer’'s stated reasons were preaéxhut the plaintiff mustlso show that the
underlying reason was unlawful discriminatioBEOC v. Kohler C9.335 F.3d 766, 773 (8th

Cir. 2003) (“If a defendant makes this showvifby presenting evidence of a legitimate, non-



retaliatory reason for the adverse action], the plaintiff must then establish that the defendant’s
proffered reason was pretext ahét [unlawful discriminationjvas a motivating reason for the
defendant’s decision.”). Hesterberg can shityat Tyson’s reason was pretext for unlawful
discrimination by “showing the proffered expédion has no basis in fact” or “directly
persuad[ing] the court that a prohikiteeason more likely motivated” TysonGibson v.
Geithner 776 F.3d 536, 540 (8th Cir. 2015). $occeed she must produce “more substantial
evidence than a prima facie case becaudikeumvidence establishing a prima facie case,
evidence of pretext is viewed in lighdf the employer’s justification.” Id. (quotations,
punctuation, and bracketed material omitted).

At this stage the Court again finds there are gendisputes of material fact that must be
reserved for a jury. Hesterberg argues that selling of Tyson’s operations in Mexico and
Brazil had no relation to her job and cannot logically account for the termination of her position.
Tyson has consistently pded to the sale of the MexicocaBrazil operations as the reason for
the termination of Hesterberg’s position, but hasadequately explaidehe link between those
sales and the termination. Hedterg also questions whethgavis and Rouse even knew about
the sale before submitting her name for termination on July 22, 2014. Furthermore, the sale of
the facilities in Mexico did not actuallycour until around a year after the announcement was
made. The inadequate explanation as to tlkedetween the sales of apéons in Mexico and
Brazil and the termination of Hesterberg’'s pasitcombined with the fact that Hesterberg was
the only female director on Davisteam and one of only threethre Rouse group at the time of
her termination gives rise to argene issue of material fact & whether Tyson’s articulated
reason for Hesterberg’'s termination was pretextnlawful discrimination and whether the fact

that Hesterberg was female was a motivating factor in her termination.



B. Age Discrimination

To establish grima faciecase of age discrimination, Hesterberg must show that (1) she
is 40 years or older, (2) she was qualified ier job, (3) she suffered an adverse employment
action, and (4) age was a factor in #maployer’s decision to terminate heframp v. Assoc.
Underwriters, Inc. 768 F.3d 793, 800 (8th Cir. 2014). &g, only the fourth element is
disputed. “At all times, [Hesterberg] retaing thurden of persuasion prove that age was the
‘but-for’ cause ofthe termination.”ld. (quotation omitted).

Hesterberg was 46 years old at the timewhe hired with Tysonral 54 at the time of
her termination. All six of the directors wamk under Paul Davis were over 40 years of age;
three were over fifty. Hesterberg was the olddghe six directors by approximately one year.
The decision-makers involved in terminating Helserg, Rouse and Davis, were 51 and 55 years
of age, respectively. No one directly replattzbterberg, but at leasne person who assumed
some of her duties, Jim Widmer, was 46 years ef adesterberg argues, however, that all of the
directors fired during Tyson’s reduction in force were over the age of 40 and that none of the 45
directors under the age of 40 wdired. In making this argumemtesterberg compares herself
to 337 directors who were employed by dgn August 29, 2014—not just those working for
the decision-makers in her caggvis and Rouse. Furthermore, the fact that 292 of the 337
directors working for Tyson at the time of $ierberg’s terminatie—and all six of those
working for Davis—were over 40, tends to refute any argument that Hesterberg has that her age
was a factor in the decision tangnate her. Hesterberg confesward with no other evidence
that her age was a factor, and the Court findsttieat is no genuine diste as to any material
fact in regard to the fourtfiactor Hesterberg was required sbow in establishing an age

discrimination claim. Tyson is entitléd summary judgment as to that claim.
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C. Equal Pay Act

To establish a claim under the Equal Pay A#sterberg must show by a preponderance
of the evidence that (1) she was paid less thamle employed in the same establishment, (2)
for work on jobs requiring skill, effort,ral responsibility, (3) which were performed under
similar working conditions.Hunt v. Nebraska Pub. Power Dis282 F.3d 1021, 1029-30 (8th
Cir. 2002) (citation omitted). If Hesterberg establishespaima faciecase, the burden shifts to
Tyson to prove any affirmative defens®&rown v. Fred’s Ing.494 F.3d 736, 740 (8th Cir.
2007).

As to the merits, Tyson argues that Plainiiffs actually paid more in total compensation
than the majority of male directors in thede group. Tyson further argues that any difference
in pay between Hesterberg andheat directors was based on fastather than sex, which is a
statutory defense to claims o¥mlation of the Equal Pay Ac29 U.S.C. § 206(d). Tyson states
that the total annual compensatiof its employees “is based tiree factors: starting salary,
merit increases (usually eackay) to the starting salary, aad annual performance incentive
payment, commonly referred to as a bonus.” ([Bf; p. 7). Davis and other Vice Presidents
reporting to Rouse were respdrisi for awarding merit raisegursuant to certain company
guidelines that directed decision makers tocalte their merit increase pools based on individual
performance. Bonuses were likewisétobased on individus’ performances.

“An employer will be entitledo summary judgment if it pves that any pay differential
is explained by a statutory affirmative defense, sagl merit system or a factor other than sex.
A merit system must be known to employees,stmoot be based on sex, and must be an
organized and structured procee whereby employees are evaluated systematically according

to predetermined criteria.’Price v. N. States Power C&@64 F.3d 1186, 1193 (8th Cir. 2011)
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(internal citation and quotation omitted). sSbyn argues that individual performance was
evaluated annually during a “THAS review” process, and thatuch reviews were conducted
according to predetermined criteria unrelatedht sex of the person being evaluated. Tyson
argues that the higher bonuses or percentagesregseived for certain other male directors in
the relevant years are accounted for by faobbiner than sex, specifically, higher target bonus
percentages and better performamatings on the TEAMS reviews.

Hesterberg argues that Paul Davis haal tdiscretion over the amount of bonuses paid
and percentage raises given to Hesterberg reerdmale director couetparts, and that the
decisions regarding the amount of annual bonusgem@entage raises were largely subjective.
Hesterberg argues that her lovimnuses and percentage raiseshe years in question (2011,
2012, and 2013) were ultimately the resultr@fles being treated more favorably.

The Court finds that there agenuine disputes of materi@ct that prevent the granting
of summary judgment on this claim. Thkedisputes include but are not limited to:

e Whether Hesterberg and any proposedenw@mparators performed their jobs
under similar working conditions asquired by the Equal Pay Act;

e Whether the merit system that Tyson had in place for allocating bonuses and
raises was known to employees, organiatdictured, and resulted in employees
being evaluated systematically acaogito predetermined criteria; and

e Assuming Tyson did have an appropriaterit-evaluation system in place,
whether the decision-makers in Hesterteogse, Davis and Rouse, followed that
system appropriately and in a non-discrigtory fashion in making the decision
to terminate Hestberg’s position.

The Court reserves the legal question as to whether a filenay properly have a claim
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under the Equal Pay Act for components ompensation as opposed to total compensation,
although the letter and spirit tife Equal Pay Act would tend soipport a finding tht the statute
could allow for claims of differences in bomss or percentage pay raises based on sex.
Otherwise, employers could easily circumvéme Equal Pay Act by relying substantially on
bonuses to compensate employees.

D. Motion to Amend Answer

In its original answer (Do@, 1 48) and amended answer (Doc. 16,  48), Tyson pleaded
affirmatively that “any differences betweerajitiff’'s compensation and the compensation of
others were based on legitimate, nondiscriminatacyors, and were not based on gender.” The
Court finds that this is sufficierto plead a statutory affirmagvdefense to a violation of the
Equal Pay Act that any payment differential was based on a factor other than sex. No further
amendment is necessary. Tyson’s motion éavé to file second amended answer (Doc. 47)
will therefore be DENIED.
V.  Conclusion

For all of the reasons set forth above]$STORDERED that Tyson’s amended motion for
summary judgment (Doc. 38) should BERMINATED as improperly filed.

IT IS FURTHER ORDERED that Tyson’sigimal motion for summary judgment (Doc.
34) is GRANTED IN PART and DENIED INPART. The motion is GRANTED insofar as
Hesterberg’s claim under the Age Discrimionatiin Employment Act is DISMISSED. The
motion is DENIED in all other respects.

IT IS FURTHER ORDERED that Tyson’s rion for leave to file second amended

answer (Doc. 47) is DENIED.
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IT IS FURTHER ORDERED that Tyson’s motion to supplement its motion for summary
judgment (Doc. 52) is DENIED.
IT IS SO ORDERED this 5th day of February, 2016.

3D T Hothes, I

P.K. HOLMES, Il
CHIEFU.S.DISTRICT JUDGE
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