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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION

RON and LAUREN PARRISH, as Parents of L;

VICTOR and LAURA CRAIG, as Parents of A;

CASEY and CHASTIDY LAWS as Parents of G;

and RACHELLE SIVERLY, as Parenf S PLAINTIFFS

V. No.5:15-CV-05083

BENTONVILLE SCHOOL DISTRICT;

ARKANSAS DEPARTMENT OF EDUCATION; and

JOHNNY KEY, Commissioner DEFENDANTS

OPINION AND ORDER

Before the Court are the following motions to be resolved:

e Bentonville School District filed a motion feummary judgment on all claims asserted by
the Parrish Plaintiffs (Doc. 136), a briefsapport of its motion (Dad 38), and a statement
of facts in support of its nimn (Doc. 137). Plaintiffs submitted a response in opposition
to summary judgment (Doc. 161), a brief snpport of their rgponse (Doc. 162), a
statement of facts to which they contend them dispute of material fact (Doc. 163), and
a supplement to their response in oppositiooc([169). Bentonville School District filed
a reply to the Parrishes’ opposition (Doc. 180).

e Bentonville School District filed a motion feummary judgment on all claims asserted by
the Craig Plaintiffs (Doc. 143), a brief ingport of its motion (Doc. 144), and a statement
of facts in support of its ntimn (Doc. 145). Plaintiffs submitted a response in opposition
to summary judgment (Doc. 161), a brief snpport of their rgponse (Doc. 162), a
statement of facts to which they contend them e dispute of material fact (Doc. 163), and
a supplement to their response in oppositionc([169). Bentonville School District filed

a reply to the Craig®pposition (Doc. 182).
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Bentonville School District filed a motion feummary judgment on all claims asserted by
the Siverly Plaintiff (Doc. 128), a brief impport of its motion (Doc. 129), and a statement
of facts in support of its motion (Doc. 130Rlaintiff submitted a response in opposition
to summary judgment (Doc. 164), a brief in suppbher response @. 165), a statement
of facts to which she comds there is a dispute of teaal fact (Doc. 166), and a
supplement to her response in opposition (Od®). Bentonville School District filed a
reply to Ms. Siverlys opposition (Doc. 181).

Bentonville School District filed a motion feummary judgment on all claims asserted by
the Laws Plaintiffs (Doc. 132), a brief ingport of its motion (Doc. 134), and a statement
of facts in support of its nimn (Doc. 133). Plaintiffs submitted a response in opposition
to summary judgment (Doc. 164), a brief snpport of their rgponse (Doc. 165), a
statement of facts to which they contend them dispute of material fact (Doc. 166), and
a supplement to their response in oppositiooc([170). Bentonville School District filed

a reply to the Laws’ opposition (Doc. 179).

Defendants Arkansas Department of Eation and Commissioner Johnny Key filed a
motion for summary judgment (Doc. 125), a biresupport of their motion (Doc. 126),
and a statement of facts in support of thraption (Doc. 127). Plaintiffs submitted a
response in opposition to summary judgment (Doc. 172), a brief in support of their
opposition (Doc. 173), and a statement of facts that they contend are in dispute (Doc. 167).
Defendants Arkansas Department of Edwratind Commissioner Key filed a reply to the
Plaintiffs’ opposition. (Doc. 176).

The Parrish and Craig Plaintiffs filed a nmotifor summary judgment against the Arkansas

Department of Education (Doc. 139), a statementaofs in support of their motion



(Doc. 140), a brief in support of temotion (Doc. 141), and two supplemental filings
(Docs. 142, 148). The Arkansas DepartmehtEducation submigid a response in
opposition to the Plaintiffs’ motion (Doc. 155nda response to Plaintiffs statement of
facts and supplements (Doc. 156). Plaintiitesdf a reply to the Arkansas Department of
Education’s opposition to their motion for summary judgment. (Doc. 174).
e Bentonville School District fileéa motion to sever the case. (Doc. 77). Plaintiffs filed a
response in opposition to the motion (Doc. &)well as a memorandum brief in support
of their response in opposition. (Doc. 84). The Court previously took this motion under
advisement and directed the parties to sulansiiccinct joint proposalf severance, or if
no agreement could be reached, separate succinct proposals by Monday May 9, 2016.
(Doc. 91, p. 16). Defendants Bentonville ScHoitrict and the Arkansas Department of
Education filed a joint severance proposaMay 9, 2016. (Doc. 99)Plaintiffs did not
file anything in accordance with the Court’s order.
For the following reasons, Bentonville School Betts motions for sumrmary judgment (Docs.
128, 132, 136, 143) will be GRANTED, the Arkandaspartment of Education’s motion for
summary judgment (Doc. 125) will be GRANTEIPJaintiffs’ motion for summary judgment on
claims against the Arkansas Department Emfucation (Doc. 139) will be DENIED, and
Bentonville School District'amotion to sever the case (Dot7) will be TERMINATED AS

MOOT.

Background
The Parrishes, the Craigs, Ms. Siverly, argl ltawses all had children that attended the
Bentonville School Distric(BSD) for various lengths of timend out of these interactions with

BSD arose the instant lawsuit. Additionally, Berrishes and the Craiggshausted administrative



due process hearings with the Arkansas DepattmeEducation (ADE) and as such have also
asserted claims against the ARRd Commissioner Johnny Key. & ourt has reviewed all of
the filings on the docket as well as the administeatecords of the Craig and Parrish Plaintiffs.

The Parrishes’ son, L, is an autistic studeho attended BSD from kindergarten until the
middle of his third grade year on March 14, 201B.was significantly behind grade level
academically, and during his third grade year L’shehavior become more frequent and severe.
His misbehavior included striking other statke and staff member#ncluding punching one
teacher in the eye and also striking a pregteather. L’'s misbehavior included many outbursts
and acts of physical aggression. In the coofspreventing physical harm to themselves and
others, BSD employees touchég which led to the Parrishes'aiins that BSD used inappropriate
force in restraining L.

The Craigs’ son, A, is an autistic studertto attended BSD frorkindergarten until the
end of his second grade yearwAs mostly at or above gradedtacademically, but his behavior
was largely disruptive and destructive. Theresagperiod in the fall of his second grade year
where A’s behavior was under control. Howeuerthe spring of his second grade year his
behavior problems returned and parents voluntarily withdrewim from school at the end of
the year. A’s misconduct included a long list oftdeactive behaviors such as striking others,
destroying property, and causing an imminent thteatimself and others. In the course of
preventing physical harm to themselves andrsth@SD employees touched A, which led to the

Craigs’ claims that BSD used inappriate force in restraining A.

1 BSD is very careful in its briing to avoid saying that it strained the students involved
in this case. The Plaiffs repeatedly refer tthe physical contact as resint. The various forms
of physical contact will be chronicled at gréaxtgth throughout this opinion, but here the Court
merely means to indicate that teevas indeed physical contact.
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Ms. Siverly’s son, S, is an autistic studesio attended BSD duringssecond grade year.
S’s behavior was physically aggressive, anduided throwing objects at others, kicking, and
punching. S’s student crisis plarpégitly authorized BSD to use phigal restraint aa last resort
when S presented a danger to lethend others. In addressing S’s misbehavior and acts of
physical aggression, BSD restrainedn8 placed S in a descalation room.

The Laws’ son, G, an autistic student whoratteel BSD during his second grade year. In
educating G, BSD did not use methods of betravianagement involving physical restraint and
seclusion.

The Craig and Parrish Plaintiffs seek revieffinal administrative orders that followed
due process hearings conducted by the ADE. Thengsarere held at the request of Plaintiffs,
who alleged that their disabled children had bdenied a Free Appropriate Public Education
(FAPE) by BSD, contrary to the requirementgshed Individuals with Disabilities Education Act
(IDEA), 20 U.S.C. § 1406t seq.Defendant BSD is a politicalibdivision organized and existing
under the laws of the State of Arkansas. BS8ulgect to the IDEA’s mguirements because it is
a public school system receiving federal fufimisits educational programming. Accordingly,
BSD is mandated by federal law to provide a FAP&ltchildren with disabilities residing within
its educational boundariesd.

In accordance with the provisions of thed®, BSD developed Individualized Educational
Programs (IEP) for each student each year thatlithé was enrolled at BSD. To create an IEP
for a disabled student, the districtsembled a team of educators, specialists, and the child’s parents
to plan a course of study thatould educate the child whilaking into account the child’'s
particular disability. An IEP contains, among other things, information about the child’s present

level of academic achievement and functionafgenance, including measurable annual goals



and short term objectives, a deption of the specific educationsérvices to be provided to the

child, and the extent to which the child will beuedted in regular education programs. 20 U.S.C.

8 1414(d). In addition, Congress requires that educational sebacpsovided to a child with
disabilities, to the maximum extent appropriatethi@ regular educational environment, and that

no child with a disability be removed to spedalasses or separate sclwonless the child cannot

be educated satisfactorily in the reguldueation environment. 20 U.S.C. § 1412(a)@)K. v.
Harrison Sch. Dis{.2012 WL 2681592, at *1 (W.D. Ark. July 6, 20128jf'd, 509 F. App’x 565

(8th Cir. 2013). In seeking review of these administrative proceedings, the Parrishes and Craigs
not only allege that BSD denied their children a FAPE under the IDEA, but also that the ADE
violated the IDEA in condumg the underlying hearings.

This lawsuit also involves all four plaiffs bringing claims unde42 U.S.C. § 1983 based
on the right to bodily integrity, equal proteati claims also brought under § 1983, § 504 of the
Rehabilitation Act claims, and claims under Titlefithe Americans with Babilities Act against
BSD, the ADE, and Commissioner Key. This lavgreviously involvel many other defendants
in their individual capacities, agell as multiple state tort clais, but those additional defendants
and claims have been dismissed.

Il. Legal Standard
A. Summary Judgment

When a party moves for summary judgment, istastablish both thedbsence of a genuine
dispute of material facta that it is entitled to judgent as a matter of lawSeeFed. R. Civ. P.
56; Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 586-87 (198®at’l Bank
of Commerce of El Dorado, Ark. v. Dow Chem.,@65 F.3d 602 (8t&ir. 1999). In order for

there to be a genuine issue of material féoet, non-moving party must produce evidence “such



that a reasonable jury could retuanverdict for the nonmoving party.’Allison v. Flexway
Trucking, Inc, 28 F.3d 64, 66—67 (8thir. 1994) (quotingAnderson v. Liberty Lobby, Inct77
U.S. 242, 248 (1986)). Only facts “that mighteaff the outcome of th&uit under the governing
law” need be considereddnderson477 U.S. at 248. “[T]he nonawant must make a sufficient
showing on every essential element of itsmlain which it bears thieurden of proof.” P.H. v.
Sch. Dist. of Kan. City, Mp265 F.3d 653, 658 (8th Cir. 2001) (quotation omitted). Facts asserted
by the nonmoving party “must beqgmerly supported by éhrecord,” in which case those “facts
and the inferences to be drawn from them [ei@ved] in the light most favorable to the
nonmoving party.”ld. at 656-57.
B. District Court in Review of State Administrative IDEA Proceedings

The IDEA requires every local educatioredency (LEA) receiving federal funds to
implement policies “to ensure that children wdrsabilities and their parents are guaranteed
procedural safeguards with respect to thwvigion of a [FAPE] by such agenc[y]B.S. ex rel.
K.S. v. Anoka Hennepin Public S¢h&9 F.3d 1217, 1219 (8th Cir. 2015) (quoting 20 U.S.C. §
1415(a)). A party challenging whether an LE#*ovided FAPE has the right to file an
administrative complaint and receive an impartiae process hearing before a local or state
agency. 20 U.S.C. § 1415(b)(6). The IDEA alBoves for a party to seeé review of the local
or state due-process hearing in a federal distoatt. 20 U.S.C. § 1415(i)(2)(A) and (3)(A). In
reviewing a hearing officer’s decisi, the IDEA provides that thedtiict court “(i) shall receive
the records of the administrative proceedings;s@i@ll hear additional &@lence at the request of
a party; and (iii) basings decision on the preponderance of the evidence, shall grant such relief

as the court determines is appropriate.” 20 U.S.C. § 1415.



In handling such a review, astliict court serves a quasi-abipte function while remaining
a court of original jurisdiction.See Kirkpatrick v. Lenoir Cnty Bd. of Edu216 F.3d 380, 387
(4th Cir. 2000) (“[W]hile a federal district cdumay review a state resiv officer’'s decision and
even defer to that decision, the federal distrazirt does not sit as an appellate court. Federal
district courts are courts of lited, original jurisdiction with no power to sit as appellate tribunals
over state court or administrative proceedingsSpiegler v. D.C.866 F.2d 461, 465-66 (D.C.
Cir. 1989) (holding that the quasi-aglate role of the ditrict court in an action brought under the
[IDEA] does not differ in important ways from administrative appeal for purposes of borrowing
an appropriate state of limitations);Adler by Adler v. Educ. Dep’t of State of N-#0 F.2d 454,
458-59 (2d Cir. 1985) (same). Theghih Circuit has explained thetoee of a district court’s
function in handling an IDEA claim as:

The district court must . . . reviewdhadministrative reed, hear additional
evidence if requested, and “basing dsecision on the preponderance of the
evidence, . . . grant such relief fif determines is appropriate.ld. at §
1415(i)(2)(C). In deciding whether the IDHE#as been violatedhe district court
must “independently determine whether the child [in question] has received a
FAPE.” CJIN v. Minneapolis Pub. Sch823 F.3d 630, 636 (8th Cir. 2008krt.
denied 540 U.S. 984, 124 S. Ct. 478, 157Hd. 2d 375 (2003). In doing so, the
court must also give “due wght to agency decision-makingld. (quoting
Independent Sch. Dist.oN283 v. S.D. ex rel. J.p88 F.3d 556, 561 (8th Cir.
1996)). This somewhat “unusual” standardre¥iew is less deferential than the
substantial evidence stamdacommonly applied in fieral administrative law.
Dist. No. 28388 F.3d at 561. But we have recagd that this limited grant of
deference—"due weight"—is appropriatelDEA cases because the ALJ “had an
opportunity to observe the demeanor ofhmesses and because a [district] court
should not substitute its own notionssafund educational policy for those of the
school authorities that [it] review[s]CJIN 323 F.3d at 63@internal quotation
marks and citation omitted).

K.E. ex rel. K.E. v. Indep. Sch. Dist. No, 687 F.3d 795, 803 (8th Cir. 2011).
“A prevailing party at the administtive level is entitled to an and of its attorneys’ fees.”

Swearingen v. Ozark Mountain Sch. Disto. 3:16-CV-03029, 2016 WL 7155773, at *6 (W.D.



Ark. Dec. 7, 2016). A party has pialed “if it succeeded on any significant issue which achieved
some of the benefit it soughtYankton School Digtt v. Schramm93 F.3d 1369, 1377 (8th Cir.
1996). “The IDEA’s attorney’sefes provision, 20 U.S.C. 8§ 1415@®(B) (1986), is similar to the

civil rights attorney’s fees awdustatute, 42 U.S.C. § 1988 (1986). Under both statutes, attorney's
fees should ordinarily be awadi¢o the prevailing party unlesspscial circumstances’ exist to
make an award unjustBorengasser v. Ark. State Bd. of EJ@86 F.2d 196, 199 (8th Cir. 1993).

II. Discussion

A. BSD’s Motion for Summary Judgment on All Claims Asserted by the Parrish
Plaintiffs. (Doc. 136).

1. IDEA Claim

In reviewing BSD’s motion for summary judgmt on the Parrishes’ IDEA claim, the
Court will follow the law as set out in SectitirB above, and a motion for summary judgment is
not defeated by merely showing angee dispute of material facinstead such a showing triggers
a more thorough review of the record&ee3 Ams. with Disabilites: Practice & Compliance
Manual 8§ 11:314 (2016). The Court has examittesl parties’ briefs, reviewed the entire
administrative record, carefully read the HegriOfficer's written opiron, and looked at the
relevant case lanSee Swearingen v. Ozark Mtn. Sch. D16 WL 7155773 (W.D. Ark. 2016).
For the reasons set forth below, the Court affiinesHearing Officer’s desion in favor of BSD.
Therefore, BSD’s motion for summajudgment is granted. (Doc. 136).

a. Background

When L was two years old, his mother notit¢edt he was not nking progress and was
exhibiting behaviors indicating thassistance may be needededking Officer'skFinal Decision
and Order, p. 4). At age fqut began receiving speech and occupational therapy, and he was

diagnosed with autism when t@s in kindergarten at BSDId(). In the 2012-2013 school year,



L was enrolled in the thirgrade at EIm Tree Elementary School in the BSD.).( During this
school year, L received services pursuant to tHeAldlue to his diagnosiof autism. At the
beginning of the school year BSrovided services to L undhrs existing IEP dated March 30,
2012. That IEP was current through March 30, 2@13yhich time BSD wuld be obligated to
revisit it in an annual meetingld().

Pursuant to that existing IEP, L was to iee©00 minutes of gena education and 1,200
minutes of special education pereke (Parent’s Exhibits, p. 82) That IEP also provided for L
to receive occupational therapy one time per waekspeech therapy two times per wedd.).(
Further, the IEP provided an assessment sfdcademic progress, in which it was documented
that he was performing below grade levédl.)( Specifically, the results of L’'s most recent STAR
tests revealed that he was regdat a 0.5 grade level and perfangy math at a 1.4 grade level.
(Id.). The IEP went on to outline goals fordver the next year, and describe the various
instructional modifications, supgnental aids, and supports tB8D would provide to L. I1¢l.).
The IEP provided minimal guidance on how BSD was to manage L’s behavior, but that was
because prior to L’s third grade year behaviat hat been an issue &thool. (Hearing Officer’s
Final Decision and Order, pp. 6-7). In compliamath the IDEA, L’'s motler was present at the
March 30, 2012 meeting, and signed the 18B.).(

During L'’s third grade year his behavior irhsol took a drastic turn for the worsdd.(
p. 7; 2014-11-11 Hearing Transcript, p. 117). DBBeld a programming conference at the
Parrishes’ request on September 4, 2012, and begandte a behavioral g for L. (Hearing

Officer's Final Decision and Ordepp. 6-7). The behavior pladentified six specific methods

2 All citations to the administrative recordshich were submitted electronically, use the
file name assigned to each filg the parties. Any grammatioadrors or unconventional citations
are adopted not for their correctisebut rather to facilitate easier location of the sources.
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that BSD would use to address L's misbehawaad at the programming@nference it was decided
that more comprehensive steps would be tdlgeBSD such as conducting a functional behavior
assessment (FBA), and makinghavioral observationsld(, pp. 7-8). L’'s mothr was present at
this meeting. I¢., p. 7).

On October 3, 2012, another pragiming conference was heidl review the behavior
plan that had been developed for Id.(p. 8). The record includes tRBA as well as a behavioral
support plan, both dated October 3, 2012. (TAB- IEP - 10-03-2012, p. 4). The FBA outlines
L’s specific recurring misbehaviors. First, L ebibed a variety of attdion seeking behaviors in
the general education setting that stemmed infgan disagreements thi another student.d)).
Second, L refused to do workld(). The FBA listed five specifisteps to be taken by BSD in
response to these recurring behaviotisgl.).( Additionally, the FBA outlined several curriculum
modifications to be taken by BSD address the behaviordd.]. One specific modification listed
was that L would go to a separate recess to asamthct with a particulastudent who appears to
have been an instigator of Liehavioral outbursts(Hearing Officer’'s FinaDecision and Order,
p. 10).

The behavior support plan rewed at that meeting outlinedher changes in the space
and curriculum that woulddalress L's misbehaviors.Id(, p. 11). Specifially, the behavior
support plan allowed for the following seven changes: (i) L would be placed across the room and
facing away from the child that triggered his agggive behavior (change space); (ii) L would
be provided with a visual timer to indicate changeschedule (changeiimstructional materials);
(iif) L would be provided reseah-based methods such as Apg Behavior Analysis, Picture
Exchange Methods, or storydml intervention (change in reigulum); (iv) L's functional

routines in the classroom walbe addressed (change in curriculum); (v) L would be provided
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with a sensory diet (change in the curriculuw)) L would be provided with quiet time after
recess, whereby he could listen to calmingsimuand sleep until he awakened (change in
curriculum); and (vii) L would have a designateddigach day to work with his special education
teacher on social skills (change in curriculumil.)( The plan also allowed for a specific method

for L to communicate with his teachers. THBA and the changes made to address L’s
misbehaviors were implemented after the October 3rd meeting, not before. (2014-11-13 Hearing
Transcript, pp. 71-72).

On October 29, 2012, another programmimmpference was held, and in addition to
reviewing classroom and home observations,|IEB was reviewed. (Hearing Officer's Final
Decision and Order, p. 11). L's motheas present at this meetindd.j. At that meeting it was
agreed that reevaluation was needed for the purpose of measusirgkill’development in
academic content areadd.(p. 12). On November 28, 20120osher programing conference was
held to review the results of the academatitg administered following the October 29, 2012
meeting. [d.). Atthat November 28th meeting is svdetermined that would begin receiving
600 minutes of general education and 1,500 remof special education per weekd.X. This
change reflected a 300 minute decrease inrgemeucation minuteand a corresponding 300
minute increase in special education minutes twerexisting IEP already in place. L’s mother
was present at this meetindd.j.

From December 2012 until the time that theriBaes withdrew L from BSD in March
2013, L exhibited a series of behanal outbursts that ranged framild disruptions all the way up
to acts of aggression that resulted in physieai done to various BSD employees. On December
7, 2012 during one such outburst, L put his faehis desk and pushed backwardsl., . 13).

His chair collapsed, and as hesafalling a teacher reached out and caught him before he hit the

12



ground. [d.). L started screaming and kicking, andyacdlmed down afteseveral other teachers
came over to assist, applying deep pressure to his halads. Also during this incident, one of
the teachers had to restrain Léet by placing her hand over thentd.). The teacher did this to
prevent L from kicking her in the face.ld(). On December 13, 2012, L began hitting an
instructional assistant.Id;, p. 14). Later in that same dayhen another student made a loud
noise, L began screaming and pushing asotesn divider toward the studentld.j. When a
teacher intervened to prevent harm to the ashedent, L began striking éhteacher in her head
with his fists. [d.). Teachers again applied deep pressuigs hands and held down his legs
from striking the teachers.d(). During this incident L alsattempted to bite a teachedd.( p.
15). Additionally during the process of calming L down, teachers rubbed L’s biakckp.(15).
Following these incidents, L's mother was in @mttwith the school principal, and L's mother
requested that L spend less time in the autism rodo).. (

On February 6, 2013, L hit a pregnant teach#rerpresence of L's mother, and L’s mother
expressed concern for the unborn balg., p. 16). On the sametdal pushed another student
off of playground equipment, and when an indinmal assistant intervened to prevent harm to
the other student L punched the instional assistant in the eyeld( p. 17). L continually hit
and kicked the instructional assistantd.), The school nurse arrived to help, and the incident
continued with L attempting to strike teehool nurse with hisands and feet.ld., p. 18). The
school nurse took L by the hand and attemptegktdiim to leave the playground but L refused.

(1d.). Once there were enough staff membeesgnt to safely conduct a CPI transpuiith L,

3“[A] CPI transport is one peos on each side of a studentiating the student in walking
to a safe location. The student has feet on the ground at all times. If a student sits down and refuses
to walk, staff is permitted to assist the student to their feet again. Staff is not permitted to drag a
student if they refuse to walk. thansport is never used as a pumsht or to correct behavior.”
(Hearing Officer’s Final Desion and Order, p. 21).
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they did so. I.). Once L was inside thelsaol, he hit a staff member the jaw, and then pushed
over a bookshelf. Id.).

On February 8, 2013, another programming camfee was held to address L’s behavior
issues. Id., p. 19). It was decided at that meetingtth would be moved to an academic self-
contained classroom.ld(). Also at that meeting, it was dded that the team would develop a
crisis plan.

On March 12, 2013, L tried to charge another child in an attempt to attacki@iijn.Later
in that day L ran out of the classmo@nd began running around the schodd.).( Again later in
that day L hit yet another student and left the re@ath a teacher, who had L remain in the office
area for some timeld.). The following day, another programming conference was held to discuss
L’s mother’s complaints and to discuss the behavior plad.). (At that meeting, L's mother
submitted a note from Bentonville Pediatrics, P.A. which stated that L had panic attacks, and that
Bentonville Pediatrics, P.A. reconemded that BSD not restrain L or put him in a seclusion room.
(Id., p. 20). At this meeting L’s mother said tisae didn’t want anyone to put their hands on L,
but the representatives of BSD daeait clear that they would ta to put their hands on L if
necessary to protect othgudents and staff.ld). This meeting ended with L’s mother and L’s
student advocate yelling and storming out of the meetilag). (The very next day on March 14,
2013, the Parrishes withelw L from BSD. [d.).

At EIm Tree Elementary School there is a ad@lvn room where L was sometimes placed
following his outbursts. I¢., p. 22). When used, the door to the cool down room remained open,

and an adult was present in the room with L at all timkk). (
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b. Discussion

BSD'’s reason for seeking summgmdgment is simply thahe “Hearing Officer properly
found that the District committed nmocedural or substantive vadions of the IDEA.” (Doc.
138, p. 13). Rather than assign etwthe Hearing Officer or poirttut what part of the decision
the Parrishes disagree with, tRarrishes argued their enticase. (Doc. 162, pp. 3-16). The
Parrishes alleged the following violations of tREA: (i) BSD failed totrain its employees on
how to educate students with autiamd how to comply with the IDEAJ., p. 5); (i) BSD used
physical restraintrad seclusion on LId4., p. 6); (iii) BSD did not ddress the lack of academic
progress or the increasing severity, frequency, iatahsity of L’s disability related behaviors
(Id.); (iv) BSD failed to provide data to irghite that the Behavior Intervention Plan was
implemented and that BSD failed to collect dat@valuate the effegteness of the pland., p.
10); (v) BSD used strategies with L that wam¢ supported by empirical evidence and bordered
on abusivelf.); (vi) BSD failed to educate L in the least restrictive environmentg. 11); and
(vii) BSD failed to involve L’s parents in making placement decisitohs [§. 14).

In BSD'’s reply, rather than aally addressing the theoriessed by the Parrishes or point
to the Hearing Officer'opinion with citations to how the &htiffs’ theories were found to be
meritless, BSD submitted a short response mostly criticizing Plaintiffs’ colir®sc. 180, pp.
2-3). BSD'’s response then sdigely quoted the Eighth Circuitithout actually identifying the
standard under which the Court shueview BSD’s own motion. Id.). The Court will now

address each one of Plaintifédleged IDEA violations.

4 Even though BSD’s motion for summary judgrmen this claim triggered the Court to
review the thousands of pages in the admirtisgaecord, BSD’s briefing on this point is four
pages long, and provides no guidance to the tGoanalyzing the administrative record.
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In reviewing whether any of BSD’s actions amged to a violation othe IDEA the Court
must employ a two prong analysis as outlined leyElghth Circuit. The first inquiry is whether
the school complied with the procedures set forth in the IDEA. ex rel. K.EG47 F.3d at 804.
Second, the court must decide wieetthe resulting IEP was “reasdnty calculated to enable the
child to receive educational benefitd. (citations omitted). “If these requirements are met, the
[school district] has complied with the obligatiangosed by Congress atite courts can require
no more.”ld.

I. The Parrishes’ Allegation that BSDFailed to Train its Employees on
How to Educate Students with Autsm and How to Comply with the
IDEA. (Doc. 162, p. 5).

The Parrishes allege that BSD failed to titsBremployees on how educate students with
autism and on how to ensure compliance withiBA. (Doc. 162, p. 5).School districts must
take reasonable steps to train gmepare a student’s teaching stafffight v. Parkway C-2 Sch.
Dist., 41 F.3d 1223, 1230 (8th Cir. 1994lhere is ample testimonytime record about the training
that BSD provided for its teachers. (2014-11-12 Hearing Transcript, pp. 43-46, 123-24, 149-50,
154); (2014-11-13 Hearing Transcript, pp. 81, 61-63, 75-76, 23@32-37, 240, 246-48, 255);
(2014-11-14 Hearing Transcrjppp. 32, 34-35, 40-43, 48-50). Whillke Parrishes may have
alternative theories about what training might hagen best or what additional steps the school
might have taken, BSD'’s training regimen does natllie the whims of any one particular parent.
The record shows that BSD took reasonable stepshatsaeachers, and that is all that is required.

Therefore, the Court concludes that BSD’s trairofdts teachers did not salt in a denial of a

FAPE that would result in a violation of the IDEA.
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il. The Parrishes’ Allegation that BSDs Use of Physical Restraint and
Seclusion on L Amounted to a Violabn of the IDEA. (Doc. 162, p. 6).

BSD did not use physical force and seclusiora way that denied L a FAPE. It is
undisputed that BSD employees touched L. iBsee is whether that touching amounted to a
violation of the IDEA. Teachers rubbed L’s baafplied deep pressure to L’s hands, touched L’s
hair, held down L’s feet to avoid being kickedfr face, hugged L to calm him down, and placed
him in the cool down room under adult supervision.

The Court concludes that nothing about #pplication of physicalorce amounted to a
procedural violation of the IBA. BSD arranged many meetindgmth formal and informal, at
which L’s behavioral issues were addressed. BSD held programming conferences on September
4, 2012 (Hearing Officer’s Final Decisiamd Order, pp. 6-7), October 3, 2012 (p. 8), October
29, 20121(d., p. 11), November 28, 201RI(, p. 12), February 8, 2018l(, p. 19), and March 13,
2013 (d., p. 19). The day after the last programming conference the Parrishes withdrew L from
BSD. (d.). L’s mother was present at all of teastermittent programming conferences. At
these conferences behavioral progress was updatd,esults were resived, strategies were
discussed, plans were made, and BSD employeedved L’'s mother in making all of these
decisions. BSD was transparaifout all of L's behavioraksues, and communicated about the
physical restraints that were being used. Documentation frese timeetings makes it clear that
BSD’s use of physical force was an issue presketad_'s mother. The pat in time at which
physical force became an issue was the MarcBAB3 meeting where L's mother asked that BSD
employees stop putting their hands on L, and wdtenwas told that this would not be possible
given her son’s aggressive outbursts, L's mother began yelling and stormed out of the meeting.
Nothing about L's mother’'s extsive participation in this ¢ine process could amount to a

procedural violation of the IDEA.
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Next, the Court cannot conclude that BSD’s aéphysical restrairgubstantively resulted
in denying L of a FAPE in vialtion of the IDEA. Afer reviewing the read, the Court agrees
with the Hearing Officer in concluding that:

[T]he evidence suggests that the Distdontinually acted quldy in response to

Student’s escalating behavjoparticularly in light of the short time frame,

approximately 48 days, in which Studerttended school between September 30,

2012 and March 13, 2013. It is impossibl&ktmw if the crisis plan contemplated

by the District would have been successin account of the fact that Parents

removed Student from the District prior to the development and implement of the

plan.
(Id., p. 41). Although the repbof Plaintiffs’ expert, Dr. Traves; seems to identify other methods
that could have been used or alternative vilmyghich BSD could havbandled L’s misbehavior,
the Court agrees with the Hearing Officer tipsbcedurally the complaint is suspectld.).
Furthermore, the Court notes that ensuringdhettild obtains a FAPE és not mean providing a
perfect education in conformityith every wish of parents.

On the issue of using CPI transports tove L, the Court concludes that BSD had no
choice but to use this method. Whilee Plaintiffs criticize BSD’s dgsion to use this tactic, it is
unclear what other alternative BSD had. L wggrassive, posed a thrdatother students and
staff members, and would sit down on the groundrahse to move. BSD used a strategy to deal
with this behavior that is exgssly excluded from the definitiaf “physical restaint” under the
ADE Guidelines for the Use of Restraintid.( pp. 41-42). Under that fact alone, the use of the
CPI transport seems to be a nonstarter fortdating restraint as long as the procedure was
followed correctly. There is no proof cited Bjaintiffs showing thathe procedure was used
incorrectly.

The Hearing Officer noted that “[a] significapbrtion of the transcript in this case is

dedicated to questioning regardiseclusion, restraint, and whatliee actions taken to address
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[L]'s aggressive behavior fell within either category.td.( p. 42). While the Court has also
reviewed this testimony, a parttbiat review involves deciding wdh party to believe. The Court

is in agreement with the Hearing Officer beaatise Court determines that the weight of the
evidence is in favor of BSD on this issue. &lshe Court realizes that there is somewhat of a
credibility determination that is to be madenrighing this testimonyral the Hearing Officer is

in the best position to make that determinatiBee K.E. ex rel. K.E647 F.3d at 802.

Plaintiffs repeatedly use the word “seclude discussing BSD’s use of the cool down
room. The room used has a conference tablehais, and children’s art on the walls. A BSD
employee testified that L was never locked insideytlier that an adult was present in the room
at all times. (Hearing Officer’s Final Decisionda@rder, p. 22). The Hearing Officer concluded
that this was not seclusion. The Court agrees.

Further, the Parrishes wemnb aware that physictouch was effectively being used to
control L’s outbursts. And the Rahes did not object. In a@ctober 3, 2012 meeting at which
L's mother was present, the team reviewed L'é&FBhat FBA includes the following statements:

[L] is spoken to in a soft calming voice diffuse his angerDeep pressure and a

soft touch to the hair along with singingeaalso used as needed. Dividers use to

keep peer and adult attention to a minimuWhen using these techniques, [L] is

very easily calmed down.
(TAB 1P - IEP - 10-03-2012, p. 4). The recortlaes that the Octob&rd meeting “concluded
with [L’s mother] sayinghat it was one of the best meetingat they had been in.” (2014-11-13
Hearing Transcript, p. 70). The advocate at the meeting on behalf of L's mother also came to this
same conclusion.Id.). L's mother confirmed this in an emthat she sent after the meetingd.,(
p. 72).

The first time that the Parrishes raised sercmmcerns about the use of force was on March

13, 2013. Id., p. 19). At that meeting, L's motherligel and stormed out of the meeting after
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BSD told her that it would continue using physitorce to prevent L from harming othersd.).
The very next day on March 14, 2013, ®Parrishes withdrew L from BSD.Id{). The Hearing
Officer best addresdehis by concluding:

Parents testified that they ultimatelymeved [L] from school because the District

refused to stop restraining him. First, #1é3 no evidence to suggest that [L] was

ever restrained within the definitionmovided in the Arkansas guidelines. In

addition, there is no evidence that the “cool down” room, as described above, is a

seclusion roomit is illogical and unreasonable fd?arents to have the expectation

that [L] will never be transported in situans in which he is being aggressive with

peers and staff, or, alternatively, posing a physical danger to hin&esifainly, if

[L] was the victim of another studentigolent behavior, it seems unlikely that

Parents would want the school to sbaek and refuse to protect [L].

(Id., p. 43) (emphasis added). Theutt agrees with the Hearingf@@er, and finds the Parrishes’
requests unreasonable in lightlod repeated and severe sxcf physical aggression.
iii. The Parrishes’ Allegation that BSD did not Address the Lack of
Academic Progress or the Increasing Severity, Frequency, and
Intensity of L’s Disability Related Behaviors. (Doc. 162, p. 6).

BSD did not deny L a FAPE by failing to @réss L’s lack of academic progress or
increasing behavior issues. As mentiorsabve, BSD held preagmming conferences on
September 4, 2012 (Hearing Officer’s Finadision and Order, pp. 6-7), October 3, 20d2 ©.

8), October 29, 2012d_, p. 11), November 28, 201RI(, p. 12), February 8, 201RI(, p. 19), and
March 13, 2013Id., p. 19). These meetings proposed dtitnde of interventions, and updated
all parties on the progress thwd been made in implementitige interventions agreed upon at
previous meetings. L’s mother was at alltbése meetings. Furthermore, there were many
informal meetings and commuaition with L's mother. I€., pp. 29-30). The record is clear that

BSD took many steps and that the Parrishes weved along the way.The Court finds this

did not amount to procedural ortmtantive violations of the IDEA.
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iv. The Parrishes’ Allegation that BSD Failed to Provide Data to Indicate
that the Behavior Intervention Plan was Implemented and that BSD
Failed to Collect Data to Evaluate the Hectiveness of the Plan.
(Doc. 162, p. 10).
BSD did not deny L a FAPE by its handling ofalto show that L's Behavior Improvement
Plan was implemented or to show that the plaoh een effective. It should be noted that the
entire period over which this allegidailure took place was 48 school days(ld., p. 29). As
shown by the five programmingferences and the accompanyilagumentation that took place
over that 48 day time period,etBehavior Improvement Plan séeing implemented, changed,
and adapted to meet L's needs very frequently. On average, BSD was holding meetings and
revisiting the plan once every two weeks. Theweetings were informed by the observations,
notes, and theories of the BSD employees and bynbther and advocate. It is not entirely clear
what type of “data” Plaintiffs allege BSD failédl collect, but that may be because this argument
is somewhat at odds with the re$tPlaintiffs’ IDEA claim. IfBSD had held fewer meetings and
made less frequent changes to L's Behavior awgment Plan, then there might have been more
data collected because the plan would have lreexistence longer. But if BSD had held fewer
meetings and left the original plan in place longken this would bolster Plaintiffs’ claim that
BSD did not do enough to adequately address L’sehisor. Thus this claim cuts against other
claims alleging violations of the IDEA.
Of course it is also possible that thereuld have been more data and that BSD would
have done more to evaluate thanps effectiveness, but aftepeogramming conference when L’s

mother became upset, the Parrishes immediatetyvetv L from BSD. ©nsidering that a school

year in Arkansas is 180 daysdathat this entire alleged vailon took place over a 48 day period

5 L was enrolled in a nontraditional year-rowsahool. So while the time spanned more
than 48 days on a calendar, it was only 48 sctaps$ given extended breaks and vacations.
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during which BSD revisited L’s behavior plangditimes at separate programming conferences,
BSD'’s actions are reasonable. BSD’s handlinghef implementation of this plan and BSD’s
collection of data arising from the plan did not amount to a procedusabstantive violation of
the IDEA.
V. The Parrishes’ Allegation that BSD Used Strategies with L that were
Not Supported by Empirical Evidence and Bordered on Being Abusive.
(Doc. 162, p. 10).

The strategies used by BSD were not abusive, and they do notthsddwel of an IDEA
violation. SeeSection Ill.A.1.b.ii above.L’'s mother was present ovéne course of the five
separate programming conferences held by BSDtleard is “no evidence ithe record to suggest
that [BSD] refused to consider suggestidmmsn [L's mother] or [L's advocate].” 1d., p. 30).
Furthermore, the strategies used by BSD wemmmpliance with the IDEA. The Court is not an
educational policy review boardrfevery decision made by a school.

[Clourts must be careful to avoid impogitheir view of preferable educational

methods upon the States. The primary resjility for formulating the education

to be accorded a handpgzed child, and for choosing the educational method most

suitable to the child’s needs, was left by the Act to state and local educational

agencies in cooperation with tharents or guardian of the child.
Bd. of Educ. of Hendrick Hudson Ce8th. Dist., Westchester Cty. v. Rowk®8 U.S. 176, 207
(1982)¢ A court must ensure compliance with th€&l) and educational decisions that are shown
to be unreasonable are potentially subject to criticisreversal. But it is also clear that the IDEA

does not impose a standard of perfection. Moredkier|DEA “does not require states to make

available théestpossible option.”Springdale Sch. Dist. No. 50\Wfashington Cty. v. Grac€93

®In the 1990 amendments to tBducation for All Handiapped Children Act of 1975
(EAHCA), it was renamed the IDEA. For all pt890 cases that refer to the EAHCA, the Court
will simply refer to the act as the IDEA s to avoid confusion by adding an unnecessary
acronym.
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F.2d 41, 43 (8th Cir. 1982) (emphasgi®riginal). Rather, the IDEAXists “to ensuréhat children
with disabilities and their parents are guaeandt procedural safeguards with respect to the
provision of a [FAPE] by such agencies.” 20 U.S.C. § 181S; ex rel. K.$799 F.3d at 1219.
Whether the specific strategies settigaon at the numerous meetings between BSD
officials and L’s mother were perfect, or supported by more educational policy research than other
strategies available, is not a question for a rf@ddistrict court in reiew of a state’s IDEA
proceedings. After reviewing the record, the Court cannot find any strategy implemented by BSD
that should draw a reversal. B®nsured that the procedural safeguards required by the IDEA
were in place. Therefore, the Court concludes that the strategies used by BSD did not amount to

a violation of the IDEA.

Vi. The Parrishes’ Allegation that BSD Failed to Educate L in the Least
Restrictive Environment. (Doc. 162, p. 11).

BSD did not fail to educate L in the leasstréctive environment. The IDEA requires a
school to educate children withisabilities in tke least restrictive environment, meaning that a
disabled student is to be educated withn-dsabled students to the “maximum extent
appropriate.” 34 C.F.R. § 300.114. The Eighth Cirbas interpreted what this standard means:

[T]he IDEA creates a preference for maraaim education, and a disabled student
should be separated from her peers onlyhé services that make segregated
placement superior cannot “be feasilggovided in a non-segregated setting.”
Roncker v. Walter700 F.2d 1058, 1063 (6th Cit.983). Nevertheless, while
endorsingRonckerwe have emphasized that statutory languagésignificantly
gualifies the mainstreaming requirementdtgting that it should be implemented
‘to the maximum exterdppropriate;, 20 U.S.C. § 1412[a](5) (emphasis added),
and that it is inapplicablhere education in a mainsam environment ‘cannot be
achievedsatisfactorily. Id. (emphasis added)A.W. v. Northwest R—1 Sch. Dist.,
813 F.2d 158, 163 (8th Cir. 1987). Thus, removing a child from the mainstream
setting is permissible when “the handicapped child would not benefit from
mainstreaming,” when “any marginal beitefeceived from mainstreaming are far
outweighed by the benefits gained fra@arvices which could not feasibly be
provided in the non-segregated settingtid when “the handapped child is a
disruptive force in the mesegregated settingRoncker,700 F.2d at 1063.
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Pachl v. Seagrem53 F.3d 1064, 1067-68 (8th Cir. 2006). This standard makes it clear that
educating students in a separate environment grobtbited, but permits an IEP team—including
the parent or guardian of a student—to deterntira¢ education in an integrated environment
cannot be accomplished such that educati@ansegregated setting is warranted.

Pursuant to the IEP dated March 30, 2012yds to receive 900 minutes of general
education and 1,200 minutes of special educgienweek. (Parent’s Exhibits, p. 82). On
November 28, 2012, a programing conference wasdreldt was determined that L would begin
receiving 600 minutes of genérducation and 1,500 minutes gffecial education per week.
(Hearing Officer’s Final Decision ar@rder, p. 12). Under these facthe Parrishesppear to be
arguing that placing their chilith a general education setting 00 minutes per week and in a
special education setting for 1,500 minutes per veeeunts to a failure teducate their child in
the least restrictive environment. The Parridtege cited many cases from many circuits on this
topic, but none of those cases suggest that under the facts of this case BSD failed to educate L in
the least restrictive environment. L was in gaing educated in ade restrictive environment
prior to November 28, 2012, but the IEP team aret determined thateéhcurrent arrangement
was not working. L’s role as a disruptive forcehe general educationtseg was a substantial
basis for this determination. Furthermore, theision to increase L’s segregation from the general
education setting was not a decision tgregate L for the entire school day.

Like the data collection argument, the Parristaggument here is at odds with the rest of
the IDEA claim: if the IEP team had not met kit @r failed to consider other placement options
for L, it would bolster the Parrishes’ claim ti&$D had not adequately addressed L'’s failure to
make academic progress. Under these fact€;dloet concludes that BS@id not fail to educate

L in the least restrictive environment.
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vii.  The Parrishes’ Allegation that BSDFailed to Involve L's Parents in
Making Placement Decisions. (Doc. 162, p. 14).

BSD did not fail to involve L’s parents imaking placement decisions. The IDEA
guarantees parents the right “to examine all recaldging to [their] child and to participate in
meetings with respect to the identification, evaluation eghatational placeent of the childand
the provision of a free approprigbeiblic education to such ctijland to obtain an independent
educational evaluation of the child.” 20 U.S&1415 (emphasis added). Placement decisions
must be “made by a group of persons, includimg parents, and other persons knowledgeable
about the child, the meaning of the evaluation data, and the placement options.” 34 C.F.R.
§ 300.116. More specifically, in implementingetlDEA in Arkansas, the ADE requires that
“[e]ach public agency must ensure that a pareeach child with a disability is a member of any
group that makes decisions oretkducational placement of tiparent’'s child.” ADE Reg.
9.02.3.1. The Hearing Officer’'s exaration of this issue did naddress the spiic factual
allegations raised by the Parrishes here, and ratimetusively stated “it ishe conclusion of this
Hearing Officer that Parents were given a meaningful opportuni@rtecipate in the modification
of the Student’s IEPs and the dyment of [behavior plans].{Hearing Officer’s Final Decision
and Order, p. 30). Therefore, this final allegatraised by the Parrish@equires the Court to
more fully articulate the analysis on this issue.

As evidence that BSD failed to involve d’parents, the Parrishes allege that BSD
unilaterally made two placement dgions. First, L was sent tofaurth grade recess instead of
the third grade recess. (Doc. 162, p. 14). Bect. was moved to # AU classroom on March
12,2013.” [d.). Regarding L’'s change in recess, themigited authority that this was a change
in placement. L was not denied a recess, rdtbavas moved to another recess to avoid contact

with a student who had beerkaown trigger of L's misbehavio Although the Hearing Officer
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did not get into the details ofighin the final opindn, the Court looked ovéhe transcripts from
the hearing to better understangtthange. The testimony of Lisother reveals that the reason
for this change in recess was thia other student had threatenedill L. (2014-11-14 Hearing
Transcript, p. 195). Immedliely changing a student’s recess imiligf this threat seems to be a
prudent decision by BSD, and the Parrishes dal@aionstrate that changing L's recess amounted
to a placement change. This aotby BSD did not violate the IDEA.

In support of the allegation that BSD umdeally changed L’s placement on March 12,
2013, the Parrishes cite to a declaration made by Ltkenthat states in pathat the school called
her on that date, and told hieat “L was being moved back tbe AU classroom without having
a IEP meeting.” (Doc. 161-2, { 50). Additioyalthe Parrishes support this allegation with a
citation to the due procesedring record, in which L’s ntber testified on direct:

L's Mother: His last day of school, | remember driving him to school, and |
received a phone call from Ms. Summediowho was the assistant principal, and
she wanted to have a conversation with. By that point, | was already in the
school parking lot, so | had just said, “Klbme in and have a talk with you, if that's
okay.” We met in the office in one ttieir conference rooms. Ms. Summerford,
the assistant principal, was in theaad Ms. Fogarty, who was the self-contained
teacher, the classroom, they notified mat tihat day, that morning [L] was going
to move back into the autism classrodnom Ms. Fogarty’s room back to the
autism classroom.

Counsel Okay. | don't see any IEP meeting datentation about that, was that an
IEP meeting?

L’s Mother : No, it was not.

Counsel:You said that he didhhave time to adjust?

L’s Mother: Correct.

Counsel:What would he be adjusting to?

L's Mother: A Moving from Ms. Fogarty’s rom, self-contained, back to the
autism classroom.

Counsel Now, you said they called you when you were in the parking lot.

L's Mother : Uh-huh. (Indicated yes.)

Counsel [L] had already gone to the classroom?
L's Mother : He had went to Ms. Fogarty’s room at that point.
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Counsel So, did you discuss that with them? Were they going to pull him out of

the room and put him in the autism room?

L's Mother: Yes. After | requested him not to ¢ack to the room, they said he

either had to go to that room, the amtisoom, or he had to go home. So, there

wasn’t an option, he had to go to the autdassroom. So, | asked to see [L] before

he was brought to the autism classroom.
(2014-11-14 Hearing Transcript, pp. 191-94). Ftbentestimony that followed, L’'s mother stated
that L then was sent into the AU classroom before any IEP meeting was ldelgp.(194-96).

Throughout the direct examination of L's mother, BSD’s counsel entered frequent
objections, but none about hestimony on this point. On css examination of L’s mother,
despite aggressive questioning, BSD’s counsel diccruss examine on this point or refute this
testimony. (2014-12-15 Due Process Hearing eapt, pp. 63-158). The above testimony was
referring to March 122013, the day that L was movedtte AU classroom. (2014-12-15 Due
Process Hearing Transcript, p. 102)he record is also clear that BSD held an IEP meeting on
March 13, 2013, the day after L's n®back to the AU classroonfTAB 1T - IEP - 03-13-2013).
At that meeting, the notes statepiart: “discussed his changeifin Resource room to the AU room
due to the need of more structureltl.(p. 1). Prior to March2, 2013, the status quo can best
be shown by the notes from the immediately prexptEP meeting. Records indicate that the
February 8, 2013 meeting was scheduled becism requested a conference on 2/4 to discuss
a move out of the Autism room for serviceslanto the self-contained classroom for current
services.” (TAB 1S - IEP - 02-08-2013, p. 1). eTimeeting notes state “[L] is moving to the
academic self-contained classroom. Christi i hes caseload teacher where more focus can be
on academics.” Id., p. 2). The unrefuted testimony ofsLinother combined with the lack of
documentation of notice prior to moving L tbe AU classroom, show that L's educational

placement was altered in some way without lm@dan IEP meeting as the school had previously

done.
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These facts raise three issust, whether BSD’s decish on March 12, 2013, to move
L from the more general special education classroom to the AU classroom constitutes a change of
placement such that the notice and participatézuirements of the IDEA would be triggered;
second, whether BSD made this decision unilatgrafithout the meaningfyparticipation of L’s
parents; and third, whether there is an exceptidimgmotice requirementipr to making a change
in placement that would excuse BSD'’s géid failure to invole L’s parents.

First, “a change in educational placementtesdo whether the student is moved from one
type of program—i.e., regular gls+—to another type—i.e., home msition. Or it may also occur
when there is a significant change in the studgmtgram even if the student remains in the same
setting.” Anchorage Sch. Dist. v. M,F689 F.3d 1047, 1056-57 (9th Cir. 2012) (quotations and
citations omitted). There is evidence thatliierence exists betweeBSD’s general special
education classroom and the AU classroo014-11-13 Hearing Trangpt, pp. 112-14). Also,
records reflect that moving L from the morengeal special educatioclassroom to the AU
classroom was regarded as a change in pladdmeBSD since it documented the move as such.
(TAB 1S - IEP - 02-08-2013, p. 1Reason suggests that movingpack to the AU classroom on
March 12, 2013 should also be regarded by BSDchsage in placementurthermore, there is
a lack of documentation to conclude that khach 12 meeting was an IEP meeting that would
serve as the proper notice oktbhange. Thus, the Court chries that BSD did change L's
placement on March 12, 2013.

Second, when making a change in educational placement, a school cannot refuse to
consider a parents’ concerns pan it predetermine the educatibpeogram for a disabled student
prior to meeting with the parentsgcause the core of the IDEA‘the cooperativeprocess that it

establishes between parents and schooB&chaffer ex rel. Schaffer v. Weast6 U.S. 49, 53
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(2005). The unrefuted testimonyldgs mother regarding her inm&ction with BSD on March 12,
2013 shows that BSD had predetered that L was to be moved to the AU classroom, and that
BSD did not take her perspective into account.e@n assuming that Lieother’'s meeting with
BSD on March 12, 2013 could count as sufficienteetf the change, it was not a meeting where
she was invited to be part of a cooperativecpss. The Hearing @fer's only conclusion
regarding this was the general statement that “[t]here is no evidetierecord to suggest that
District [sic] refused to consider suggestions from Parents or [their ad}6cdiearing Officer’s
Final Decision and Order, p. 30). Since the Hearing Officer didn’t spéwfythis conclusion
was based on a credibility determination, the €Coannot square that geaéconclusion with the
evidence cited in this paragraph above. Contrary to the Hearing Officer's conclusory statement,
the testimony does show evidence that BSD failembtwsider the suggestions of the Parrishes.

Third, even though there was a change at@ment and some evidence to support the
conclusion that BSD did not take the Parrishasivs into account when making the decision to
change L’s placement, the Court still does not conddeBSD denied L a HRE so as to rise to
the level of an actionable violah of the IDEA. There is aaxception created for temporarily
changing a child’s placement.

School personnel under this section mamaee a child with a disability who

violates a code of student conduct from his or her current placement to an

appropriate interim alternative educatibeatting, another satiy, or suspension,

for not more than 10 consecutive schoofgléo the extent those alternatives are

applied to children without disabilities).
34 C.F.R. 8 300.530. Given the ample evidence sitisbehavior, had BSD developed a record
on this issue or actually presedhi@ny substantive argument inlisef, this exception might have

been asserted. Even if it doapply though, the evidence in tleeord is inconclusive. At the

February 8, 2016 meeting where L's placemeranged from the AU classroom to the more
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general special education classm, BSD’s documentation of notit@ the parent designates the
“type of conference” as “educationglacement of your child.” (TAB 1S - IEP - 02-08-2013,
p. 3). The March 13, 2013 notice does not desigtiigteneeting as onelating to educational
placement, but the notes do mention the char{@@&B 1T - IEP - 03-13-2013, p. 1) (the notes
state: “discussed his change from Resource rtmrthe AU room due to the need of more
structure.”). So even iBSD attempted to claim a 10 day exception under 8 300.530 its
documentation does natgport that conclusion.

Nonetheless, whether the March 13, 2013tmgeavas sufficient to comply with a 10 day
exception under 8§ 300.530 is immatefial two reasons. First, #tie end of the 10 day period
under which BSD would have had to corrdet unilateral placeméwhange under § 300.530, L
was not even enrolled at BSD because the Parrigadsvithdrawn him. So in effect, this change
did not ripen into an IDEA wlation. Second, even if 8 300.580es not apply, this alleged
violation cannot be s@to have denied L a FAP$0 as to violate the IPA. After careful review
of the record, the Court concludes that if thereaveetechnical violatioregarding the requirement
to notify the Parrishes before a placement changkd not affect the IEP and did not otherwise
deprive L of educational benefiSee Lathrop R-ISch. Dist. v. Gray611 F.3d 419, 427 (8th Cir.
2010) (concluding that technical failure of a schimoschedule a meeting at a “mutually agreed
upon location” as required by procedural requirentkatnot affect the IEP and did not deprive
child of educational benefitsPeal v. Hamilton Cty. Bd. of Edyc392 F.3d 840, 854 (6th Cir.
2004) (noting that “minor technitgiolations may be excused”)Given that LS placement was
changed on March 12, 2013, L's mother met with BSD in a formal IEP meeting on March 13,
2013, the Parrishes’ thevithdrew L from BSD on March4, 2013, and L did not attend school

after March 12, 2013, L was only present at BSDofte school day in a placement that arguably
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failed to comply with the IDEA.Additionally, in light of the facthat there werdive separate
programing conferences over the 45 day period, tbiatn is not inconsistent with the Hearing
Officer's conclusion that the “Parents were givee meaningful opportunity to participate in the
modification of the Student’s IERsd the development of [behavigans].” (Hearing Officer’s
Final Decision and Order, p. 30). The Court cadek that BSD’s actiordid not deprive L of a
FAPE that rises to the level ah actionable IDEA violation.
C. Conclusion on IDEA Claim

After examining the parties’ briefs, reviavg the entire administtiae record, carefully
reading the Hearing Officer’s wten opinion, and looking at thelesant case law, the Court
concludes that BSD’s actionsddnot deprive L of a FAPE undére IDEA. Therefore, BSD’s
motion for summary judgment on therRshes’ IDEA claim is granted.

2. § 1983 Claim for Violation of Bodily Integrity

Summary judgment will be awded in favor of BSD on thearrishes’ claim for violation
of bodily integrity. The Parrislseraised procedural and substantive due process claims against
BSD for alleged constitutional violations of L'e#&th and Fourteenth Amendment rights. (Doc.
46, 1 102). The amended complaint alleges thdte“Plaintiffs’s childra’s [sic] had clearly
established rights to bodily intetyr and to due process, pursuaatthe Fourth and Fourteenth
Amendments, which were violated by the Defendantid”, { 108). Thus, the Plaintiffs appear
to be asserting a right to bodily integrity untéeth the Fourth and the Fourteenth Amendments.
On April 28, 2016, the Court ruledah“Plaintiffs’ claims for vioation of theirsubstantive due
process rights are also DISMISSED for failurestate a claim.” (Doc. 91, p. 18). To the extent
that their § 1983 claim involves right to bodily integrity as aubstantive due process right

stemming from the Fourteenth Antkment, that claim has already been dismissed. The issue still
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pending is whether Plaintiffs have shown tB&D violated their Fourth Amendment right to
bodily integrity. The Court concludes that thiegve not, and thus summary judgment will be
entered in favor of BSD on tf1983 bodily integrity claim.

The Fourth Amendment’s protections applythe actions of publischool officials. See,
e.g., Shade v. City of Farmingta809 F.3d 1054, 1059-62 (8th Cir.GA). The action alleged
against a school under a 8 1983 lawsuit must be avdépn of rights resulting from an official
policy. C.N. v. Willmar Pub. Sch., Indep. Sch. Dist. No., 391 F.3d 624, 635 (8th Cir. 2010)
(citing McVay v. Sistersf Mercy Health Sys399 F.3d 904, 909 (8th Cir. 2005). To allege a
Fourth Amendment violation, a plaintiff must g&efacts which indicata seizure occurred and
that it was unreasonablé&see McCoy v. City of Monticell842 F.3d 842, 846 (8th Cir. 2003).
Context is critical in assessing the reasonass of actions, and theetermination is made
according to the totality of the circumstanc&s.N, 591 F.3d at 633 (citations omitted). “An
authorized professional’s treatmerita disabled person within theast’s care is reasonable if his
or her actions are ‘notsubstantial departurérom accepted professional judgment, practice, or
standards.””ld. (citing Heidemann v. Rothe84 F.3d 1021, 1030 (8th Cir. 1996)).

In C.N, the Court found that physical resttaimas not a substantial departure from
accepted professional judgment in large part becaush methods were proscribed in the child’s
IEP. 591 F.3d at 633. Even where applicatiosuzh methods was “overzealous at times and not
recommended,” this still did n@mount to a substantial depae from accepted professional
judgment.ld. Inthe Parrish case, however, there islear evidence that any force was proscribed
in L’s IEP, and therefore the Pesh case does not squarely fit untigs precedent. As such, the
existence of an IEP cannot establish what would be a substantial departure from accepted

professional judgment. Additionally, in theirigfing on this claim, neither party has provided
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citation to opinions by experts wahm would aid the Court in condively determining whether the
facts in this case represent a substardigparture from accepted professional judgmient.
Nonetheless, having carefully reviewed the instatesstraint used by BSD that the Parrishes
cited to in their briefing as evidence of a RbuAmendment violation, #re is no cited instance

of restraint used by BSD that could risethe level of unreasonable under the circumstances.
(Doc. 162, p. 20¢iting Hearing Transcript - Parent’s Exhibits, p. 279, 283-86 (held L when he
pushed another student and punchedikicked several staff memb&js (Doc. 162, p. 20giting
Hearing Transcript - Parent’s Bibits, p. 278 (hugged L when he svaggressive, and held L when
he was kicking a teacher and punching her in #uk lof the head)). Therefore, the Parrishes’ §

1983 claim will be dismissed.

3. Equal Protection Claim

Summary judgment will be aavded in favor of BSD on éhParrishes’ equal protection
claim. An alleged equal protection violation the basis of ability is subject to rational basis
review. Bd. of Trustees of Univ. of Alabama v. Garré81 U.S. 356 (2001). The plaintiff bears

the burden of showing that thehsol district was without a ratiohbasis for its treatment of the

" Plaintiffs’ expert reportconcluded that BSD “actions departed substantially from
accepted professional practice, judgement, [siglrofessional practice standards.” (Doc. 118-1,
p. 14). However, Plaintiffs didot handle this report with the timeliness that it was due, instead
disclosing it late and offering the excuse that they “released it to Defendants’ Counsel within
minutes of receiving the report.” (Doc. 115, p. 3). On September 12, 2016, the Court excluded
this report because it was not timely disclos¢Doc. 149). Instead of kgng on this type of
expert report, Plairffis now instead makper searguments against the use of force in schools.
(Doc. 162, n. 10). The Court rejects the argumentftineg is never allowetb be used in schools,
especially when using force prevents harm to others.

8 The Parrishes cite many different incidesgiorts written by different BSD staff members
as if pointing to evidence of fiierent incidents. However maryf these incident reports all
involve the same incident on tlsame date written from different points of view. All of the
incident reports show thatwas being aggressive and BSRfétesponded reasonably under the
circumstances.
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student. Id. at 367. Additionally, plaintiffs have tHaurden of showing that they are similarly
situated to those who allegedly received favorable treatndimtger v. Dep't of Corr, 31 F.3d
727, 731 (8th Cir. 1994).

BSD urges the Court to grant summary judgment because it claims that the Parrishes have
failed to meet this burden andveafailed to identify ay similarly situatecstudent. (Doc. 138,
pp. 6-7). BSD states that ensuring the sabétgtaff and students is a legitimate government
purpose. Id., pp. 7-8). Furthermore, it points to tesiny by Mrs. Parrish wére she stated that
she cannot identify any similg situated student. Id., p. 7). The Parrishes do not offer any
comparator and do not explairhw BSD’s stated reason is nogigmate. Furthermore, the
Parrishes argue that BSD “has produced no ecl¢mat children with dabilities who did not
have an autism diagnosis were physicallyreaséd, secluded, and sabjed to physical abuse
like the Plaintiffs’ children.” (Doc. 162, pp. 22-23). The Parrishes improperly shift the burden of
proof. See Klinger31 F.3d at 731. Because the Parrishes failed to meet their burden to show that
BSD’s actions cannot survive ratial basis review, and because the Parrishes have not identified
similarly situated students, their equal prtitat claim fails and summary judgment will be

entered in favor of BSD.

4. § 504 of the Rehabitation Act Claim and ADA Claim

Summary judgment on the Parrishes’ § 504 ABd\ claims will be granted in favor of
BSD. When a plaintiff assarg§ 504 and ADA claims based aiueational services provided for
disabled students, the plaintiff “must prove thalhool officials acted in bad faith or with gross
misjudgment.” Birmingham v. Omaha Sch. Dis220 F.3d 850, 856 (8th Cir. 2000). When
looking at the plaintiffs’ alleg 8 504 and ADA violations andniiling proof of the necessary

intent element, a court looks at the facts in the ligbst favorable to the plaintiffs to see if they
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show bad faith or gross gjudgment by the schooB.M. ex rel. Miller v. S. Callaway R-IlI Sch.
Dist., 732 F.3d 882, 888 (8th Cir. 2013). In this et showing bad faith “requires something
more than mere non-compliancélwthe applicable federal stadst [a] district’'s non-compliance
must deviate so substantially from accepted gémal judgment, practice, or standards as to
demonstrate that it actedth wrongful intent.” Id., at 882.

The Parrishes must show that BSD acted ohflagh or with gross misjudgment in using
seclusion and restraint in the wapst it did. As proof that BS acted with the requisite intent,
Plaintiffs allege that L was tgeted for physical restraintedusion, physical abuse, and was
denied needed supports, services, and accommodations. (Doc. 16Zifind Déc. 85-1, Doc.
85-2)). As described in Seati 11l.A.1.b above, after a thorough review of the IDEA record it is
clear that BSD had a reasonable basis for every use of force against L while he was enrolled at
BSD. BSD acted in compliance with ADE regtibns, and not in viakion of the IDEA.
Furthermore, many of the incidents that resuitedBSD physically restraining L came about
because L lashed out at staffmigers and students with actspbiysical aggression. There is no
evidence in the expansive recaodshow that BSD acted in béaith or with gross misjudgment
in its decisions to transport and restrain L.

There are many other allegations raised inRtantiffs’ motion that might form the basis
for theories of a § 504 or ADA viation. However, no proof is cdehat would support a jury in
finding that BSD acted in bad faith or withogs misjudgment. (Dod62, pp. 16-19). Some of
the facts cited by the Plaintiffs amount to nothimore than possible instances of statutory non-
compliance, and some of the other facts, sudailsg to allow L to participate in some school
activities, fall short of even potentially showing statutory noncompliance. But even statutory

noncompliance alone does not constiteaie faith or gross misjudgmer.M. ex rel. Miller 732
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F.3d at 887. As previously stdiethe Eighth Circuit has heldaghshowing bad faith or gross
misjudgment requires “something mordd. In further support ofheir argument for bad faith,
the Plaintiffs assert:
The District’s failure to pvide needed supports, servicasd related services and
instead intentional targetj of the Plainffs’ children for physical restraint,
seclusion, and abuse was made in bad fatther, the District’s policy of secrecy
and concealment of their use of physicatr@&nt and seclusion and failure to notify
the Parents that these method were beitigged (even after the children were
injured) could certainly be viewed asidence of bad faith by a jury.
(Doc. 162, p. 18). Given the controlling precedetgccabove, this could not be viewed by a jury
as evidence of bad faitf8.M. ex rel. Mille; 732 F.3d at 882. The fact$egjed, even when viewed
in the light most favorable to ¢hParrishes, do not show bad faitthgross misjudgment by BSD.
This Court is aware of the differencedvoeen § 504/ADA claims and IDEA claims, and
so the Court does not rely solely on the IDEe&ord in granting summary judgment here. The
Court has reviewed the Parrishes’ brief oppp&$D’s motion for sumiary judgment, looking
for any additional evidence of the bad faitlgomss misjudgment required for a § 504/ADA claim.

Finding none, the Court concludes that summadgment will be granted in favor of BSD on the

Parrishes’ 8 504 and ADA claims against BSD.

B. BSD’s Motion for Summary Judgment on All Claims Asserted by the Craig
Plaintiffs. (Doc. 143).

1. IDEA Claim

A motion for summary judgmerig not defeated by merelyn\@wing a dispute of material
fact, but rather triggers a motkorough review of the recordSee3 Ams. with Disabilities:
Practice & Compliance Manual § B14 (2016). The Court has examined the parties’ briefs,
reviewed the entire administrativecord, carefullyegad the Hearing Officer’s written opinion, and

looked at the relevant case laBee Swearinger2016 WL 7155773. For the reasons set forth
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below, the Court affirms the Hearing Officer’s d&an in favor of BSD.Therefore, BSD’s motion
for summary judgment as to all claims sutbed by the Craig Plaintiffs is granted.
a. Background

Early in A’s life, A’'s mother noticed that A was not progressing at the same rate as his twin
sister. (Hearing Officer’'s FindDecision and Order, p. 4). THheraigs enrolled A in speech,
occupational, and physical therapiesatiress his development issukk. Before being enrolled
in BSD, A was examined by a doctor who noteat #h exhibited “high intellectual abilities” but
struggled with self-reguteon, peer relationshipsnd social reciprocity. 1d.). A then enrolled in
BSD, attending kindergarten and first gradelat Eree Elementary School, and then transferring
to Sugar Creek Elementary School for the second grade.pp. 4-5).

At the beginning of the 2012-2013 school yedY's first grade year at ElIm Tree
Elementary—BSD was providing echtion under the existing IEP which was developed on June
1, 2012 and was valid until June 1, 20181.,(p. 5). Under this existing IEP, A was to receive
800 minutes of general education and 1,300 temof special education per weekd.), A was
listed as being at or above grade levdt.)( The IEP also statedahA exhibited “physically
aggressive behaviors towarskaff and other students.”ld(). The IEP contained a “Behavioral
Support Plan” (“BSP”) to address these behaviarg] listed several supports that would be
utilized to address A’s behavior.Id(, pp. 5-6). The IEP also contained academic goals,
instructional modifications, supplaemtal aids, and supports to &%\ in receiving a FAPE.I(.,

p. 6). One notable sepé set out in this IEP was thatwias provided a paraprofessional staff
member in all of his general education activitidd.)( The documentation shows that A’s parents
were present at the June 1, 2012 meetiidy). (The IEP team also mfor separate programming

conferences on October 29, 2012 and December 5, 2@L2p.(7).
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Between January and March of 2013, A behawggtessively on nine separate occasions.
Those behaviors includdstting, spitting, throwing objects, yelling, biting, pushing walls and objects,
scratching, pulling hair (sometimes ripping outrhehead butting, pulling clothing, attempting to
insert spit into electrical outlet, disrobing, atté¢img to choke himself by putting a finger down his
throat, running around the room, banging on doors, banging onmlaksg over cabinets, throwing
furniture, throwing school supplies, tearing the back off of cabinets, dumping out containers, ripping
handles off of closed shelves, throwing books, kicking computer monitors, kicking chairs and desks,
and urinating on carpet(ld., p. 8). The Hearing Officeroocluded that BSD addressed these
destructive behaviors by first implementing the interventions contemplated by the IEP and the
BSP. (d.). However sometimes these methods pdaveffective so BSD applied CPI holds,
and would transport A to a separate environmeiaL, gp. 8-9). A was sometimes given a time
out in a conference room, withetlloor unlocked and a staff memhbmrated either in the room or
right outside of the room.Id., p. 9). Sometimes A was restraindut this was used as a last
resort when A presented an immineanger to himself or othersld( pp. 9-10).

On March 8, 2013, a separgteogramming conference was held where the IEP team
discussed transitioning A from tiAdJ classroom to a general edtioa setting and decided that a
functional behavior analysis BA) would be completed and thats BSP would be revised.
(District's Hearing Exhibits (Tabbed), 1J —RE- 03-08-2013). Additiorlg at this meeting, it
was discussed that if A was unalbd calm down, he would be removi® an alternative location.

(Hearing Officer’s Final Desion and Order, p. 10).

% A CPI hold is “a hold where staff, standinghbel A, holds his wrists so that A’s arms
are wrapped around him.” (Hearing OfficeFmal Decision and Order, p. 9).
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Between the programing conference on March 8, 2013 and May 30, 2013, A again behaved
aggressively on at leasight separate occasioffs(ld., pp. 10-11). This eaduct was similar to
A’s conduct between January 2013 and Ma?2€i3. BSD first responded by utilizing the
interventions described in the IEP and in B®P, but when those interventions failed, BSD
restrained and transported A to prevent harm to staff and studehig. {1). During March and
April of 2013, BSD completed functional behavadyservations in prepéaran for the FBA. [d.).

On May 30, 2013, the IEP team met to depedn IEP for A’s second grade yeald.).

A’s parents were present at this meeting. tfidiss Hearing Exhibits (Tabbed), 1L — IEP — 05-
30-2013). The documentation from this megtiagain shows discussion of A’s behavior,
including that when A was comfnted with a challenging taskijs response wa® “engage in
aggressive and disruptive beharfsitting/crawling on floor, runng around the room, destruction
of property, physical aggressiotirowing objects, hitting, kickig, pushing, biting, spitting).”
(Id.). The documentation also indicates that kirgafrom routine sometimes contributed to or
caused this behavior.1d(). The IEP provided for 400 geaé education and 1,700 special
education minutes per week, and outlined sixedéiit annual goals for A(Hearing Officer's
Final Decision and Order, pp. 11-12). Altlgbuthe IEP highlighted somewhat inconsistent

assessment results, it appears that A wasmpeiig above grade level at that timed.(p. 12).

10 The Court has reviewed the incident repdhiat detail these aggressive behavioral
outbursts. (District’s HearingMBibits (Tabbed), 03 Behavior Ir#nt Reports). As an example
of A’s behavior, one report frolpril 16, 2013 reads “[A] was in #library and refused to go to
the Reading Renaissance class which was on his sehddealstated ‘1 am autistic | don’t have to
go!. He swung his arm at teacher. He was watkddrs. Cynova’s classroom where he wouldn’t
allow Mrs. Cynova to give him other optionsle immediately startepushing over bookshelves.
[A] then tried to harm another student. Hesweansported to the pass room. He calmed down
and returned to class once he knew another tladsgone to Reading Renaissance. This all
occurred at the end of the dayldl.). This incident is representative of A’'s behavior on other
occasions.
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Additionally, A had met all of his speech objeesvand most of his math objectives for the
previous school year, but had nm®ne of his objectives for bavior, reading, or writing.d., p.
13). Moving A to another schoelas also discussed at thieeting, but the topic was tabled
amidst concerns from A’s parentdd.§j.

The IEP team met again on June 10, 2013 to continue the discokaigrplacement and
to conduct an annual review conference. (iss Hearing Exhibit§Tabbed), 1M — IEP — 06-
10-2013). It was determingdat A would remain enrolled &m Tree Elementary, but the topic
of placement was left openld(). Both of A’s parents wengresent at this IEP meetingld.).
Between this meeting and August 2013, A hadeast five separate outbursts of aggressive
behavior, similar to that described as odogrbetween January and March of 2013. (Hearing
Officer’s Final Decision and Order, p. 13). Oragain, BSD first resorted to the interventions
described in A’s IEP and BSP, uentually A had to be restrained and transported for the safety
of himself and others.Id.).

Before A started the second grade, the g&aonsented to A’'s placement being changed
to Sugar Creek Elementaryld( p. 14). An IEP meeting was held on August 9, 2013 to discuss
A’s placement at this new school and to discussnalB®. (District's Hearing Exhibits (Tabbed),
IN — IEP — 08-09-2013). This new IEP alsideessed setting eventategies, preventative
strategies, teaching strategiesnsequence strategies, aratisis response pland(). A’s parents
were present at this meetindd.j. The IEP contained annual ¢manstructional modifications,
supplemental aids, and supportil.)( It appears that A’s psyclogist and behavioral consultants
were also present.Id(). Starting out at Sugar Creek Elertaay for A’s second grade year, it
appears that there was a significant decreasggressive behavior incidés. (Hearing Officer’s

Final Decision and Order, p. 16)The cause of this reductian misbehavior appears to be
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attributed in part to the fathat Sugar Creek Elementaryh®ol operated on a traditional school
year calendar, whereas A’s previous schoal bperated on a year-round calendar with long
periodic breaks and greater incmtsncy in the school scheduleld.j. Additionally, A’s daily
schedule was more consistent because A’s atteedanord during this time was consisteid. ) (

In the spring semester of A’'s second grade y&@awvever, things took a turn for the worse.
A started showing up to school tardy, and wasdehecked out of $ool early. (2015-01-29
Hearing Transcript, pp. 360-61A stopped riding the special eduon bus. (Hearing Officer’s
Final Decision and Order, p. 17)his resulted in a less consistand predictable school schedule
for A. (Id.). A’s parents then made the dgon to withdraw A from BSD. Iq.).

b. Discussion

BSD'’s reason for seeking summgmdgment is simply thahe “Hearing Officer properly
found that the District committed no procedural or substanviolations of the IDEA.”
(Doc. 144, p. 13). The Craigs’ theories of thisecase similar to the theories advanced by the
Parrishes, but there are some critical differeng&oc. 162, pp. 3-16). The Craigs alleged the
following violations of the IDEA: (i) BSD failed ttrain its employees on how to educate students
with autism and how to coply with the IDEA (d., p. 5); (i) BSD used physical restraint and
seclusion on Alfl., p. 6); (iii) BSD did not address the lack of academic progress or the increasing
severity, frequency, and intensity Afs disability related behaviordd.); (iv) BSD unilaterally
determined that A did not need positive behavietgdports or strategiedter placing him in the
AU classroomId., p. 10); (v) BSD outlined vague goals afujectives that were not tailored to
A’s areas of needd.); (vi) BSD failed to provide any evidence that A’s goals and objectives were
being implementedd.); (vii) BSD used a variety of undwddox and potentially lmenful strategies

that were not contained in a behavior plah, (p. 11); (viii) BSD failedo educate L in the least
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restrictive environmentd.); and (ix) BSD predetermined the placement of A in the AU classroom
before he ever started kindartgen based on his autism diagsogrior to ©nducting an IEP
meeting and involving his parents in the placement decidabnp( 14).

BSD’s reply to the Craig motion takes the sapproach as its repbn the Parrish motion,
focusing on BSD'’s criticism of Plaintiffs’ counsedther than on the mésiof the response to
BSD’s motion for summary judgmentiDoc. 182, pp. 2-3). Despithe fact that the Craig and
Parrish plaintiffs raised different theories faow BSD allegedly violated the IDEA, BSD’s brief
ignores the different factual sittians and duplicates briefing from the Parrish brief. The Court
will now address each one of Plaintiffs’ allegedEWviolations, following the rule statement set
out in Section I11.A.1.b above.

I. The Craigs’ Allegation that BSD Failed to Train its Employees on How
to Educate Students with Autism and How to Comply with the IDEA.
(Doc. 162, p. 5).

The Craigs allege that BSD failed to tréim employees on how to educate students with
autism and on how to ensure comptianvith the IDEA. (Doc. 162, p. 55eeSection Ill.A.1.b.i.
While the Craigs may have alternative theoriesua what training might ha been best or what
additional steps the school might have taken, BSining regimen need not cater to the desires
of any one particular parent. The record showsBSD took reasonable steps to train its teachers,
and that is all that is required. Therefore, the Court concludes that BSD'’s training of its teachers

did not result in a denial of a FAPE thabuld result in a walation of the IDEA.

il. The Craigs’ Allegation that BSD’s Use of Physical Restraint and
Seclusion on A Amounted to a Vid@tion of the IDEA. (Doc. 162, p. 6).

BSD did not use physical force and seclusion in a way that denied A a FAPE. It is
undisputed that BSD employees touched A. Teachansported A and restrained A. The issue

is whether that touching amountedat@iolation of the IDEA.
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The Court concludes that nothing about #pglication of physicalorce amounted to a
procedural violation of the IBA. BSD arranged many meetindgmth formal and informal, at
which A’s behavioral issues were addresseéBISD held programming conferences and IEP
meetings on June 1, 2012 (HewyiOfficer's Final &cision and Ordep. 5), October 29, 2012
(Id., p. 7), December 5, 201RI(), March 8, 2013Id., p. 10), May 30, 2013d., p. 11), June 10,
2013 (d., p. 13), and August 9, 201RI(, p. 14). One or both of A’s parents were present at all
of these intermittent programming conferencesl&fimeetings. Atthese conferences behavioral
progress was updated, test results were reviestemtegies were discussed, plans were made,
goals were set, and BSD employees involvedp&rents in making all of these decisions. BSD
was transparent about all of Abghavioral issues, and communicatiee physical restraints that
were being used. Documentation from thesetimge makes it clear th&SD’s use of physical
force was an issue presented to A’s parentshiNg about the Craigs’ éensive participation in
this entire process could amount tpracedural violation of the IDEA.

Furthermore, the Court cannot conclude B@&D’s use of physical restraint substantively
resulted in denying A of a FAPE in violationtbie IDEA. The Hearing Officer outlined the ADE
advisory guidelines on the use of restraint, #redU.S. Department of Education definition of
seclusion. Id., pp. 31-35). As used by BSD, the ss@bn that Plaintiffs complain of is
specifically excluded from the U.S. DepartmehEducation definitin of seclusion. Id., p. 35).
With respect to the ADE guidelines, BSD’seusf restraint and seclusion was largely in
compliance. I@., p. 33). Physical restraint was only usdien A’s behavior “posed imminent
danger to himself or others, and was never used as punishment or a planned behavior intervention.”
(Id., p.33). BSD used only the amount of forexessary, and when A was restrained he was

immediately released when he calmed dowidl.).( A was continually monitored when he was
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restrained or secluded, and H#re is no evidence that [A] was verbally abused, ridiculed, or
humiliated when physically restrained.td( p. 34). While it is tru¢hat BSD’s use of restraint

and seclusion was not in compliance with Ai2E guidelines 100 percent of the time, “a large
majority of the ADE recommendation guidelines were followed in every restraint situation specific
to [A]l.” (Id., p. 33).

Furthermore, it should be notdtat these ADE guidelineseaadvisory and not mandatory
guidelines. The Craigs have roited to any authority standingrfthe proposition that failure to
comply with 100 percent of the ADE advisory gelides 100 percent of the time results in denial
of FAPE under the IDEA. Althougthe report of Plaintiffs’ experDr. Travers, identifies other
methods that could have been used or alteatays in which BSDrould have handled A’s
misbehavior, the issue is not whether BSuldohave acted differently but whether BSD’s
handling of A’s misbehavior was reasonablel., (p. 17-20). Ensuring thatchild obtains a FAPE
does not mean providing a perfect educationomf@mity with every wish of parents, and does
not require complying with an outside expert’sfpssional opinion developed with the benefit of
hindsight.

On the issue of using CPI transports and rggdo control A, the Court concludes that
BSD had no choice but to use these methods bettasiseclear what other alternatives BSD had.
A was aggressive, posed a threat to otherestisdand staff members, and was completely
disruptive to the functioning of éhschool. Using a CPI transportdontrol A is expressly not a
restraint under the ADE Guidelines for the Usdrebtraint. Under thdact alone, the use of a
CPI transport does not give rise to an IDEAiri based on improper restraint as long as the
procedure was followed correctly. There is no petafd by Plaintiffs showing that the procedure

was used incorrectly.

44



The Hearing Officer noted th&fa] significant portion of the transcript is dedicated to
guestioning regarding thesue of restraint.”14., p. 33). While the Couhas also reviewed this
testimony, a part of that review involves decidgich party to believe. The Court agrees with
the Hearing Officer on the merits, and to theéeex that any of the conclusions drawn were
premised upon credibility determinationse tGourt defers to the Hearing OfficeGeeSection
.A.1.b.ii.

Plaintiffs repeatedly use the word “seclude discussing BSD’s use of the cool down
room. The room in question is a conferenaamavith furniture, windows, and an unlocked door
with an adult present at all times. The Hearirfjc@r concluded that this was not seclusion. The
Court agrees. The Court finds the Craigs’ippms that BSD should not have restrained or
separated A to be illogical anshreasonable. When one studsriitthavior becomes excessively
disruptive to the education of othgtudents, the school should notdeected to stand idly by.
Doing so would deny other students of theiraadion. Here a studentlsehavior presented a
threat to the safety of himself and others. he@sonable that BSD restrad A to keep himself,
other students, and BSD staff saf8SD’s use to physical forcegstraint, and seclusion did not
amount to a denial of FAPE under the IDEA.

iii. The Craigs’ Allegation that BSD Did Not Address the Lack of
Academic Progress or the Increasing Severity, Frequency, and
Intensity of A’s Disability Related Behaviors. (Doc. 162, p. 6).

BSD did not deny A a FAPE by failing to dmss A’s lack of academic progress or
increasing behavior issues. Agentioned above, BSD held programming conferences and IEP
meetings on June 1, 2012 (HeariOfficer's Final 2cision and OrdeR. 5), October 29, 2012
(Id., p. 7), December 5, 201RI(), March 8, 2013I{., p. 10), May 30, 2013d., p. 11), June 10,

2013 (d., p. 13), and August 9, 201RI(, p. 14). At these meetings BSD addressed the lack of
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academic progress and the increasing severityuénecy, and intensity of A’s disability related
behaviors. A’s parents were @t of these meetings. The record is clear that BSD took many
steps and that the Craigs wemgolved along the way. The Cdufoes not see how this could
possibly amount to procedural obstantive violations of the IDEA.
iv. The Craigs’ Allegation that BSD Unilaterally Determined that A Did
Not Need Positive Behavioral Suppts or Strategies After Placing Him
in the AU Classroom. (Doc. 162, p. 10).

BSD did not deny A a FAPE by failing to implentetrategies or by its process of deciding
which interventions to use to best address Béhavior. As merned in the immediately
preceding section, BSD held many programming earfces and IEP meetings. A’s parents were
present at all of these meetings. A’s parents wermitted to speak and share their opinions. To
allege that BSD “unilaterally” determined which strategies to implement does not reflect the facts

in this case, and this allegj@iolation of the IDEA is completely without merit.

V. The Craigs’ Allegation that BSD Outined Vague Goals and Objectives
that were Not Tailored to A’s Areas of Need. (Doc. 162, p. 10).

The Court concludes that A was not deréeBAPE on account of the specificity of the
goals and objectives defined by the IEP’s developed for A. Plaintiffs argue that BSD outlined
vague goals and objectives that resuitethe denial of FAPE. (Doc. 18). IEP goals can be “so
vague and general as to fail to demonstrate that the IEP was reasonably calculated to result in
educational benefit.'Indep. Sch. Dist. No. 701, Hibbing Pub. Sch., Hibbingyrivv. J.T. ex rel.
C.L., 2006 WL 517648, at *7 (D. Mn. Feb. 28, 2006). IHibbing, a school stated only two

goals. First “[the Student] will increase the ability express anger and frustration in socially

11 The Craigs support this assertion with catiest they cite oy as appearing in
Individuals with Disabilities Education Law RepdiDELR), LRP Publications, Horsham, PA,
which is not an authoritative source.
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acceptable ways from arguing, caniting, and refusing to work to calmly discussing solutions to
problems with others.” Secondlie Student] will improve his futional academic skills from a
level of not completing assignmenislependently to a level of ing able to read, write and do
basic math skills independentlyld().

The Court has carefully reviewed all of AIEPs and IEP related documents. (District’s
Hearing Exhibits (Tabbed), 1E, 1F, 1G, 1H, 1,1, 1L, 1M, and 1N). For example, examining
the IEP from May 30, 2013 reveals the following six goals:

1. By the end of the 2013-2014 school yeath support of his teacher’s, [sic] [A]

will increase his ability to regulate his araugevel in order to participate in and

complete school activities as evidendad following his sensory program on 5

separate school days with no adversactions; as monitored by teacher and

therapist data tracking.

2. [A] will display and explain appropriate verbal and non-verbal social interaction

skills when provided with appropriate adties and materials as measured by 80%

accuracy.

3. [A] will display and explain appropriate verbal and non-verbal social interaction

skills when provided with appropriate adties and materials as measured by 80%

accuracy.

4. When given stories, [A] will apply gde-level phonics and decoding skills to
read fluency as measured with 8@&curacy by the end of the school year.

5. When given a writing prompt, [A] will write grade level sentences using correct
capitalization, punctuation, and spellingrasasured by 80% accuracy by the end
of the school year.
6. When presented with choices relate@eosonal behavior, [A] will demonstrate
improved social/behavioral #lls by choosing the appropte behavior on 6 of 8
opportunities by the end of the school year.
(District’'s Hearing Exhibits (Tabbed), 1L). Evaaking these goals at favalue, they are barely
comparable to those quoted above figinbing. 2006 WL 517648, at *7. But the May 30, 2013

IEP goes much further than merealgfining these goals. For fivef those six goals, the IEP

provides between two and four benchmarks. t(i2iss Hearing Exhibits (Tabbed), 1L).
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Additionally the IEP outlines what type of evaluation will be used in measuring each goal, provides
data stating when the evaluatiomere conducted, provideletailed information about the source

of the data, identifies which student standard the goal relates to, provides a narrative impact
statement, and outlines strengths and nedds). (To argue that this IEP compares to the one in
Hibbing and is “so vague and genkes to fail to demonstratthat the IEP was reasonably
calculated to result in educational benefitaiborderline frivolous argumé The Court rejects

this argument and finds that the IEPs creaéte@SD did not deny A a FAPE under the IDEA.

Vi. The Craigs’ Allegation that BSD Failed to Provide Evidence that A’s
Goals and Objectives Were Beig Implemented. (Doc. 162, p. 10).

The Court concludes that BSD did not faipt@vide A a FAPE due to the implementation
of the defined goals. BSD convened A’s IR for many meetings|l @f which sought to
review the implementation of the goals and objectives defined in the multiple IEPs. The Court
reviewed A’s IEPs and IEP related documentsst(iat’'s Hearing Exhibits (Tabbed), 1E, 1F, 1G,
1H, 11, 17, 1K, 1L, 1M, and 1N). The IEPantain statements about accommodations necessary
to measure achievement, a statement about priesetd of academic performance, the date on
which services outlined in the IEP would commenprogress indications, an explanation of the
extent to which A would be in special education classes versus the general education supported by
specific allocation of minutes to be spent in esatting, and a statement of educational and related
services being provided to A. Furthermore, the IEPs outlined A’s progress toward his goals. The
Court concludes that BSD implemented A’s IEPs and documented its implementation in a way did

not violate the IDEA.
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vii.  The Craigs’ Allegation that BSD U®d a Variety of Unorthodox and
Potentially Harmful Strategies that Were Not Contained in a Behavior
Plan. (Doc. 162, p. 11).

The strategies of restraint anohfinement used by BSD do nateito the level of an IDEA
violation as applied hereSeeSection 111.B.1.b.ii above. Thosectacs did not violate the IDEA.
Over the course of the sevemogramming conferences andREneetings held by BSD, A’s
parents were present and thereasevidence in the recotd suggest that BSi@fused to consider
their suggestions. To the comirathere is evidence that BSDlaged making decisions when the
parents expressed concerns. (Hearing OfficenslAbecision and Order, p. 13) (noting that at
the May 30, 2013 IEP meeting, A’s “[p]arentspeessed some concerns about [a placement
change], and the discussion was tabled until 2002013, when the IEP team would reconvene.”).

Furthermore, the strategies used by BSD we@mpliance with the IDEA. This Court
will not review every policy decision made by BSBeeSection I11.A.1.b.v above. A court must
ensure compliance with the IDEA, and educatialeisions that are shown to be unreasonable
are potentially subject to criticism or reversal.t Bus also clear that thIDEA is not a standard
of perfection, and the IDEAdoes not require states to make availablebstpossible option.”
Grace 693 F.2d at 43. Rather, the IDEA exists “to eaghat children witldisabilities and their
parents are guaranteed procedural safeguardsegfiect to the provision of a [FAPE] by such
agencies.” 20 U.S.C. 8 1418;S. ex rel. K.S. v. Anoka Hennepin Pub. St90 F.3d 1217, 1219
(8th Cir. 2015).

BSD held multiple meetings to address &Aducation at BSD and A’s parents were in
attendance at these meetings. Decisions were atdkdese meetings regamg the strategies that
were to be used. Whether or not any of thetsategies was the best available, no strategy

implemented by BSD is deserving of reversal ia tBEA claim. More importantly, BSD ensured
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that the procedural safeguards required by tHeAlvere in place. The strategies used by BSD
did not amount to a violation of the IDEA.

viii.  The Craigs’ Allegation that BSD Failed to Educate A in the Least
Restrictive Environment. (Doc. 162, p. 11).

BSD did not fail to educate A in¢heast restrictive environmertheeSection I11.A.1.b.vi
above. Pursuant to the IEP dated June 1, 2028540 receive 800 minute$ general education
and 1,300 minutes of special educatper week. (District’s Hearingxhibits (Tabbed), 1F). On
May 30, 2013, an IEP meeting was held and it was determined that L would begin receiving 400
minutes of general education and 1,700 minuteseaxfiapeducation per week. (District’s Hearing
Exhibits (Tabbed), 1L)Under these facts, the Craigs appedra@rguing that placing their child
in a general education setting for 800 or 400 minp&sveek and in a special education setting
for 1,300 or 1,700 minutes per week amounts toilaréato educate their child in the least
restrictive environmentSeeSection I11.A.1.b.vi.

IX. The Craigs’ Allegation that BSD Precetermined the Placement of A in
the AU Classroom Before He EvefBtarted Kindergarten Based on His
Autism Diagnosis Prior to Conducthg an IEP Meeting and Involving
His Parents in the PlacemenDecision. (Doc. 162, p. 14).

This allegation fails onstface to amount to an actionableEl® violation in this lawsuit.
The scope of this IDEAeview is defined by the very first sentence of the Hearing Officer’s final
opinion, and the relevant time period i®mdified as “the 2012-2013 and 2013-2014 academic
years.” (Hearing Officer’s Final Order and Opinionlp. On its face, this allegation relates to a
decision made by BSD before A entered kindergasdich would have been a decision that took
place before the 2011-2012 school year. But evenrcomg this allegation broadly to stand for

the proposition that BSD failed to involve #A’'parents in making placement decisions, the

allegation still fails.SeeSection IlI.A.1.b.vii. The record indiczd that at every decision in which
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A’s placement was changed, the Craigs were presemre is evidence in the record that BSD
was deferential to the Craigs’ wishes. (Hearinfid@f's Final Decision and Order, p. 13) (noting
that at the May 30, 2013 IEP meeting, “[p]areexpressed some conosrabout [a placement
chage], and the discussion was tabled until June 10, 2013, when the IEP team would reconvene.”).
Whatever preference BSD began this process with, it did not make a final decision regarding A’s
placement until after the meeting that took A'sguas’ opinions into account. Whether the
placement decisions are exactly what A’s paremsid have wanted, avhat A’'s parents would
like them to have been now with the benefitbeing informed by hindght is irrelevant. The
IDEA requires that the parentgere present and that thehsol did not predetermine the
placement. There is no indication that BSBfused to consider the Craigs’ concerns,
predetermined the placement of A prior togelaent meetings, or compromised the cooperative
process guaranteed by the IDEA.
C. Conclusion on IDEA Claim

After examining the parties’ briefs, reviawg the entire administtiae record, carefully
reading the Hearing Officer’s wten opinion, and looking at thelesant case law the Court is
unable to conclude that BSD’stemms deprived A of a FAPE undthe IDEA. Therefore, BSD’s
motion for summary judgment on tlaigs’ IDEA claim is granted.

2. § 1983 Claim for Violation of Bodily Integrity

Summary judgment will be awarded in favorBSD on the Craigs’ eim for violation of
bodily integrity. Although thedcts of the Craigs’ claim diffefrom the Parrishes’ claim as
outlined in the IDEA review above, the constrantof the claim for bodily integrity mirrors the
Parrishes’ so the Court’s analysis also dédygmirrors the pertinent analysis abov@eeSection

llILA.2. The issue still pending is whether thealgs can show that BSD violated A’s Fourth
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Amendment right to bodily intey. The Court concludes th#tey cannot, and thus summary
judgment will be entered in favor of BSD on $§&983 claim with regard to bodily integrity.

In C.N, the Court found that physical restramwas not a substantial departure from
accepted professional judgment in large part becaush methods were proscribed in the child’s
IEP. 591 F.3d at 633. Even where applicatiosuzh methods was “overzealous at times and not
recommended” this still did not amount to @bstantial departure froraccepted professional
judgment. Id. Here A’s IEPs specifically allowed feransporting and removing A. (District’s
Hearing Exhibits (Tabbed), 1H, 1J). The @sacounter that traneging and removing A is
distinguishable from restraininy. (Doc. 163, T 4). Much of éhCraigs’ argument (Doc. 162,
pp. 20-22) and submission of supplemental filimysupport of their position about the use of
force (Docs. 169, 170) seem to de assertion that force was qobscribed in A’s IEP and that
force has no—or at leaatvery limited—placén the education of childrenThere is no authority
cited that states that restraint should never be usad educational setting. In fact, Plaintiffs’
own supplemental filing in support of its opposititmsummary judgment states in part that
“[p]hysical restraint or seclusiahould not be used except in sitions where the child’s behavior
poses imminent danger of seriqaig/sical harm to self or othessd restraint and seclusion should
be avoided to the greatest extent possible without endangering the safety of students and staff.”
(Doc. 169-1, p.2). The evidence cited above shows that A’s behavior posed an imminent threat to
staff and other students. This, combined withft#toe that some level of force was proscribed by
A’s IEP, supports the finding thahysical restraint was reasdt& under the circumstances and

not contrary to the Fourth Amendment.
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3. Equal Protection Claim

Summary judgment will be awarded in favoir BSD on the Craig claim of an equal
protection violation. As with the Fourth Am@ment claim, the Craigs’ equal protection claim
mirrors the Parrishes’ so the Court’s analysis algoors the pertinent atysis above and subjects
BSD’s decision to ratinal basis review.SeeSection IlI.A.3. BSD urges the Court to grant
summary judgment because it claims that thaid3r cannot meet their burden to show that A
received disparate treatment from similarly afad persons. (Doc. 144, p. 6). BSD states that
ensuring the safety of staff and studemd a legitimate government purposeld.,(p. 7).
Furthermore, it argues that the @scannot identifgomparators. Id.). In response, the Craigs
do not offer any comparator andd not explain why BSD’s statedason is not legitimate. The
Craigs fail to address th@mtrolling case la cited by BSD and instead, without citation, argue
that BSD has the burden because they asserB8iat“has produced no evidence that children
with disabilities who did not have an autismghasis were physically restrained, secluded, and
subjected to physical abuse like the Plainitiffsildren.” (Doc. 162, pp. 22-23). Because the
Craigs failed to meet their burden to show B3D’s actions cannot sunawational basis review,
and because the Craigs have not identified simikthated students, their equal protection claim

fails and summary judgment will be entered in favor of BSD.

4. § 504 of the Rehabitation Act Claim and ADA Claim

Summary judgment on the Craigs504 and ADA claims will bgranted in favor of BSD.
As with the Fourth Amendment and the EgRabtection claims, th€raigs’ § 504 and ADA
claims mirror the Parrishes’ so the Court’s anialgdso mirrors the pertinent analysis abo%ee
Section Ill.A.4. As proof that B3 acted with the requisite mentgthte, Plaintiffs allege that A

was targeted for physical restrgiseclusion, physical abusand was denied needed supports,
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services, and accommodations. (Doc. 162, pcitihg Doc. 85-1, Doc. 85-2)). As described in
Section 1ll.B.1.b.ii above, afterthorough review of the IDEA recd it is veryclear why BSD
touched A at times while he was enrolled at B&E3D acted in compliance with ADE regulations,
and not in violation of the IDEA. Furthermormany of the incidents that resulted in BSD
physically restraining A came abdogcause A was engaging in aofgphysical aggression that
presented an imminent danger tokelf, staff members, and otrstudents. There is no evidence
in the expansive record to show that BSD acdtetlad faith or with gross misjudgment in its
decisions to transport and restrain A.

There are many other allegations raised & RBaintiffs’ motion that conceivably might
form the basis for theories of a § 504 or ADA vimat but there is not adeate proof of intent.
(Doc. 162, pp. 16-19)SeeSection IlI.A.4. The Court hagviewed the Craigs’ brief opposing
BSD’s motion for summary judgmemboking for any additional evidence of the bad faith or gross
misjudgment required for a 8 504/ADA clainidaving found none, summary judgment will be

granted in favor of BSD on the Cgai 8 504 and ADA claims against BSD.

C. BSD’s Motion for Summary Judgment onAll Claims Asserted by the Siverly
Plaintiffs. (Doc. 128).

1. Background

Rachelle Siverly brings this claim againstB&rising from the time that her child S was
enrolled in school at BSD. (Doc. 129, 1 1; D266, { 1). S was in the second grade at Sugar
Creek Elementary School duritige 2012-2013 school year. (Doc. 129,; Doc. 166, 1). Sis
a student who has been diagnosed with autidac. 129, 1 2; Doc. 166, T 2). Because of S’s
diagnosis, BSD educated S in accordance with an IEP that was developed under the procedures

outlined in the IDEA. (Doc. 129, § 2; Doc. 166, 1 2). Although there is an irrelevant disagreement
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between the parties about whether BEA procedures were followédthere is evidence in the
record that Ms. Siverly participated with BSD @oyees in the development of an IEP for S.
(Doc. 129, 1 3; Doc. 166, T 3). During the cowkeducating S according to an IEP, BSD also
relied upon Behavior Plan Documents, input from a psychologidtaarisis plan. (Doc. 129, 1
4-6, 23-25; Doc. 166, 11 4-6, 23-25).

IEP documentation from April 25, 2013 indicaitthat S refused to do work and follow
directions. (Doc. 128-1, p. 10).The documentation states thgv]hen he was receiving
instruction in the special education classroons wWork refusal escalated to physical aggression
at least once per day, and [S] would spend anageeof one hour per half-day in the recovery
setting, for deescalation.’d;). A behavior support plan datéom August 21, 2012 to September
28, 2012 indicates that in thgg@oximately one month periodaale, S exhibited 28 episodes of
physical aggression, 16 episodesvefbal aggression, 27 episod#srefusing to work, and 21
episodes of attempting to leave, for a totabdfepisodes of behavioral issues. (Doc. 128-2, p.
10). As an example of whatsShehavioral issues includedhcumentation shows that S would
throw chairs, flip over equipment, run up and dae aisle of the sdol bus, throw objects in
the classroom, and kick, punch, scratch, and-beddstaff members. (Doc. 128-2, p. 2).

In dealing with this misbehavior, S’'s studemisis plan notes that an objective was to
“[rleduce [S]'s incidents of physal aggression towards peers autllts.” (Doc. 128-2, p. 6).
This student crisis plaexplicitly authorized BSD to “use physikcrestraint as a last resort when

the individual presents a damge self and others.” Id., p. 11). In addressing S’s misbehavior

12 Because the Siverlys did not exhaust rtegiministrative remedies, any dispute over
BSD’s compliance with the IDEA is not something tbah be resolved in this lawsuit. However,
the facts surrounding BSD’s compliangih the IDEA are relevant tilve extent that they provide
a factual basis for assessing the remaining claims.
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and acts of physical aggression, BSD restrainaaddlaced S in a deescalation room. (Doc. 129,
1 6; Doc. 166, § 6). BSD used various methods of restraint*for S.

2. Scope of Ms. Siverly’s Levsuit, Administrative Exhaustion

Section 1413] of the IDEA provides that if a sibrought under another law “seek[s] relief
that is also available under” the IDEA, a plédimust first exhaust the IDEA’s administrative
procedures. 20 U.S.C. § 1415. The Court addrebgserequirement of adinistrative exhaustion
in a previous order, and limited the scapéVs. Siverly’s claims as follows:

[C]laims by the Laws and Ms. Siverly smaurvive the motion to dismiss to the

extent that they seek redress for non-edogat injuries unrelated to the provision

of a [FAPE] as defined by the IDEA. Clairhg the Laws or Ms. Siverly that seek

redress for educational harms, lem&r, are subject to dismissal.
(Doc. 91, p. 10). BSD now argues that the Sigrtemaining claims are premised solely on
educational injuries, and as such are barred fluréato exhaust their administrative remedies.
(Doc. 130, p. 6). Ms. Siverly sponded by arguing that the coemgatory and punitive damages
that she seeks are not available under the I0Bés taking her claimeutside of the IDEA’s
exhaustion requirement. (Doc. 165, p. 16). Furttez,argues for a broader categorical analysis,
urging the Court to find that Hlegations of physical and metabuse fall outside of general

disciplinary and pedagogical practices as welloasside of the scope of the IDEA and its

administrative procedures,” andathas such the IDEA’s exhaustioequirement does not apply.

13 Plaintiffs’ expert takes issugith the methods used to resir&, and asserts that they
run contrary to the accepted practices in schools. (Doc. 166, | 6; Doc. 165-6). A challenge to
BSD'’s choice in policy is best addressed in aBAproceeding with the ADEIn this case, there
is no such proceeding for the Court to review, so the Court will not engage in scrutinizing BSD’s
policy choices. This is argumiethat will have some limited level of relevancy below for the
limited purpose of deciding whether BSD’s actiovexye a departure fromccepted practices that
rose to the level of a violation 8504 or the ADA. However, @ educational policy matter this
argument is irrelevant.
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(Id., pp. 17-18). Finally, even if IDEA exhaustion requiremedbes apply, Ms. Siverly argues
for application of a judicidy recognized exception.ld,, p. 19).

The Court must address the issue raiseisiprevious order oihether the remaining
claims seek redress for educational harm, becatisgyido, then as per the Court’s previous order
they are precluded for failing to exhaust #w@ministrative remedies. (Doc. 91, p. 10). In
addressing this question, the Calightly revises its inquiry in liigt of intervening Supreme Court
precedent Fry v. Napoleon Cmty. S¢iNo. 15-497, 2017 WL 685533, 580 U.S. _ (2017). The
guestion of exhaustion “hinges arhether a lawsuit seeks relief fitre denial of a [FAPE]. If a
lawsuit charges such a denial, the plaintiff cannot escape 8l14ié&ely by bringing her suit
under a statute oth#ran the IDEA.” Id., at *10. “[I]n determining whther a suit indeed ‘seeks’
relief for such a denial, a court should lookth® substance, or gravamen, of the plaintiff's
complaint.” 1d., at *8. “A court eciding whether § 1415(applies must therefore examine
whether a plaintiff's complaint—the principalstnument by which she describes her case—seeks
relief for the denial of amppropriate education.’ld., at *10. In defining the gravamen of a
plaintiff's complaint, a court “shouldonsider substancapt surface.”ld., at *11. There are no
magic words, and the labels assigbgd plaintiff are not determinativéd. A court must make
a meaningful inquiry, as “Section 141b{s not merely a pleading hurdleld. The Supreme
Court provided some guidance to a didtdourt making this determination:

One clue to whether the gravamen afamnplaint against a school concerns the

denial of a FAPE, or instead addresdesbility-based discrimination, can come

from asking a pair of hypothetical questioRsst, could the plaintiff have brought

essentially the same claim if the allegamhduct had occurred at a public facility

that wasota school—say, a public theaterlirary? And second, could ault

at the school—say, an employee or tais-have pressed essentially the same
grievance?
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Id., at *12. Additionally, the Court provided:
A further sign that the gravamen of a ssithe denial of a FRE can emerge from
the history of the proceedings. In parteula court may consider that a plaintiff

has previously invoked the IDEA’s formaitocedures to handle the dispute—thus
starting to exhaust the Act’s reties before switching midstream.

Id., at *13. InFry, the Supreme Court rejected the SixthcGit's surface levieinquiry of asking
whether the injuries alleged weteducational” in nature, inead requiring a more in depth
inquiry. Id. This inquiry is slightly more nuancedath the approach that had previously been
followed in the Eighth Circuit, wére courts would look to see whet the plaintiffs had asserted
a “claim that is wholly undated to the IEP processM.P. ex rel. K. & D.P. v. Indep. Sch. Dist.
No. 721, New Prague, Mind39 F.3d 865, 868 (8th Cir. 2006jry does not require an ADA or

8 504 claim to be “wholly unrelated to the IEP@ess,” but rather involgadefining the gravamen
of the complaint.

The Court determines that even thouwgly is not directly on point, it is helpful, and its
analysis will be followed where it applie&ry addressed the scopeafministrative exhaustion
where plaintiffs sought declamay relief and compensatory miages (remedies not available
under the IDEA) and expressly sditht their complaint was nobaut the denial of FAPE (thus
making the claim not premised on the IDEAYy, at *7 and n.4 Fry explicitly left open the issue
of whether exhaustion is requirbahen the plaintiff complains ahe denial of a FAPE, but the
specific remedy she requests ... is not onednaDEA hearing officer may awardId., at n.4.
The issue here is actually different than that confronteldrynand that whichFry explicitly
declined to address: when a plaintiff seekief¢hat may be awarded by a hearing officer under

the IDEA and relief that magot be, and when the complaint facially purports to seek this relief
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based on the denial of FAPE andt based on the denial of FAPEust a plaintiff first exhaust
the administrative remedies available under Section 14*5(

Ms. Siverly’s case is indeed quiteffdrent than the narrower caserrfy.'> Ms. Siverly
seeks compensatory damages, preliminary p@amanent injunctive relief, attorney’s fees,
punitive damages, and “other and further reliethas Court deems just and proper.” (Doc. 46,
pp. 63-65). Damages are notarailable remedy under the IDE#s remedies under the IDEA
are injunctivein nature. Birmingham v. Omaha Sch. Dis220 F.3d 850, 856 (8th Cir. 2000)
(noting that compensatory educationais available remedy under the IDEAJgidemann v.
Rother,84 F.3d 1021, 1033 (8th Cir. 1998)iener v. State of Mp673 F.2d 969 (8th Cir. 1982);
165 A.L.R. Fed. 463. Attorney’s fees are avagabhder the IDEA. 20 U.S.C. 8§ 1415(i)(3)(B).
Because Ms. Siverly generally seeks injunctiviieteagainst BSD, Ms. Siverly in part seeks
remedies available under the IDEA. But seekemedies available under the IDEA and seeking
relief available under the IEA are separate issuebicCauley v. Francis Howell Sch. DisL6-
1756 (8th Cir. Mar. 7, 2017) (applyigy and making it clear thaesking relief available under
the IDEA means seeking refifor the denial of a FAPE). Fhdrmore, merely tacking on a request
for damages or some other remedy not availahder the IDEA will not avoid the Section 141}5(

exhaustion requirementd., p. 8 (collecting cases).

14 This is what the Plaintiffs complaint alleges on its face. Since there is one complaint
that initiates a lawsuit on behalf @ur different sets of facts fdour different plaintiffs, it is
possible that in the case of MSiverly, Plaintiffs’ counsel actulgl intended to seek something
narrower. But the Court will not infer, or narradiae complaint for Plaintiffs, as they are the ones
that chose to engage in thistchen-sink” litigation. See infranote 15.

15 The complaint (Doc. 46) takes a “kitchseimk” approach to litigation, heaping on
plaintiffs, defendants, causex action, and remedies soughtThis approach is typically
discouraged.SeeWhole Woman’s Health v. HellerstedB6 S. Ct. 2292, 2308 (201@} revised
(June 27, 2016) (cautioning that “kitchen-sink” lgtgpn is an approach that “is less than
optimal—not only for litigants, but for courts.”).
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Ms. Siverly has asserted claims under the foltmitheories that th€ourt has broken into
two groups for ease of untanglingetRlaintiffs’ complaint. In Group One, the Court is considering
the following allegations: S was denied an appate IEP (Doc. 46, 1 21Ms. Siverly was denied
meaningful participation in the education of her chitll,(f 22), Ms. Siverly was denied timely
progress reportdd.), Ms. Siverly was denied documentattion disciplinary removals and the use
of force (d.), Ms. Siverly was denied meaningful access to educational re¢dnd$S(was denied
research based behavioral intetvams to address his deficitigl(), BSD failed to provide special
education services in thedst restrictive environmend(, 1 48), BSD failed to provide parents
meaningful participation in IEP meetindd.j, BSD failed to allow S to have a regular recégs (

1 141), BSD made S sit aspecial table during lunchd;), BSD denied S from using the library
and checking out book#d(), BSD failed to assign S homewotlkl.j, BSD made S earn the right
to attend field tripsi@.), BSD did not put S’picture in the yearbookd.), BSD failed to allow S
to attend the same assemblies as other studdrisafid BSD failed to allow S to walk out with
other students at the @rmf the school dayld.). In Group Two, the Court is considering the
following allegations: BSD denie& the representation of auvocate by authorizing BSD’s
counsel to send S’s chosen advocate a cease aisd lddter stating #t BSD might sue the
advocate for defamation and harassment based on her altipfisé5), BSD segregated S solely
based on his diagnosis of autisioh. (1 48), BSD entered into a conguly with the juvenile judge
by filing a FINS petition to circumvent the IDEAd(, 1 85), BSD reported S as truant from school
S0 as to circumvent the IDEAJ(, 1 86), and BSD restrained and seclude S{{ 102, 148).

All of the allegations that are in Group ©form the basis for a lawsuit the gravamen of
which seeks to redress the demibih FAPE. The proper way &mldress the allegations in Group

One is by first pursuingn IDEA due process hearing witlhe ADE, and failure to exhaust this

60



remedy bars the Plaintiff from asserting thesentdahere. In reaching this conclusion, the Court
has looked at all thredues provided. Firsthe Plaintiff could not hae brought essentially the
same claims alleged in Group One if the allegaaduct had occurred apablic facility that was
not a school such as a public ttezeor a library. Those theoriessem from the obligations of a
school in educating a child. Sew, an adult at the school sueh an employee or visitor could
not have pressed essentially the same grievaasésose alleged in Group One. And third, the
Plaintiff previously sought an administrativeearing at the ADE budid not pursue those
proceedings to their completionAll three of these clues frofary support a finding that Ms.
Siverly seeks redress for the ddrof FAPE on the basis of h@&roup One allegations, and claims
based on these allegations are subject to Sectionl)1#t&¢lusion.

The Group Two allegations haveethotential to be the gravam of a lawsuit that seeks
relief for something other than the denial of FAPE. With regard to the Plaintiff's claim that BSD
segregated S, the Court notes that segregatimt something subject to preclusion under Section
1415(). However, here the Plaintiff's use of therddsegregate” is misplaced. It is true that
BSD placed S in the AU classroom, but that watecision made in IEP meetings at which Ms.
Siverly was present. Furthermoesjucating students with special needs in a classroom separate
from other students is not segragatas Plaintiff contends, and rathis more akin to meeting the
needs of different students in different setting$e essence of this ajjation is the denial of
FAPE through a placement decision made bypB#id Ms. Siverly was required to exhaust
administrative remedies before seeking relief for claims arisingfdhbts allegation.

With regard to Ms. Siverly’s allegation that B8lenied S the representation of an advocate
by authorizing BSD’s counsel to send S’s choadmocate a cease and desist letter stating that

BSD might sue the advocate for defamation armrddsment based on her actions, this claim has
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not been supported by evidend&SD’s counsel is not a party tois lawsuit, and while Mr. Ney
may have been acting as BSD’s agent at that tineee is simply insufficient evidence to justify
further analysis of tls point. Whether S’s advocate coitted defamation or harassment, and
whether BSD’s counsel did something coercivesilancing that advocate an issue the Court
declines to address.

With regard to Ms. Siverlg allegation that BSD wante8 to be placed at Vista
Therapeutic Day Treatment (TDT) but that sétised, (Doc. 46, {1 76, 85), Ms. Siverly alleged
wrongdoing by BSD because it “contacted the Ben€ounty Juvenile Court authorities and
executed a FINS petition requesting the Juvehilige order the parent to place S at TDTd, (

1 85). That is, Ms. Siverly islabing that BSD entered into artspiracy with the juvenile court
to change S’s placement by court order, teusumventing the procedures outlined for a
placement change in the IDEA. While it is hypetically possible thaa school district could
enter into a conspiracy with juvenile court autties to change a student’s placement, for a lawsuit
to be premised on such a conspiracy there would toeled proof of its extence. The fact that a
school district contacts juvenile court authoritiesrequest that a FINS petition be filed is not
alone proof of such a conspiracizewis v. Clarksville Sch. DistNo. 4:13CVv00212, 2016 WL
1588110, at *8 (E.D. Ark. 2016). Undsome situations, schools Arkansas are required to
contact authoritiesSee e.g.Ark. Code Ann. 8§ 6-18-222 (2016). rfluermore, a state court judge
is an independent actor, and even if a school distinettly requested that the juvenile judge order
a placement change for a child, this alone would be insufficient proof of a conspiracy. After
carefully reviewing this case, the Court finds ttia record is completely void of any evidence

that would support this alleged regpiracy theory. Tén Court declines to further analyze this
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allegation by Ms. Siverly because there isewdence to support it. Whether exhaustion is
required is therefore immaterial.

Ms. Siverly also alleges thBISD circumvented the IDEA binotifying the juvenile court
that S was truant from school and should like@d to attend TDT.” (@c. 46, 1 86). Schools in
Arkansas have a duty to ensure that attendahstudents is accountddr and that excessive
absences are dealt with by involving authesit Ark. Code Ann. 8§ 6-18-222(a)(5)(A) (2016)
(requiring that “[w]hen a student exceeds the number of unexealssehces provided for ... the
school district ... shall notify the prosecuting authority ... and the student’s parent, guardian, or
person in loco parentis shall be subject to a civil penalty through a family in need of services action
in circuit court.”). Since Ms. Siverly’s argument here alleges that BSD’s compliance with a
statutory duty is the basis for liability, the Corggjards this argument as untenable and borderline
frivolous. The Court will not further analyze this claim, and whether exhaustion is required is
immaterial.

Finally, Ms. Siverly’s claims tht BSD restrained and secluded S are precluded by Section
1415(), although this is notmparent solely from thEry analysis. First, # Plaintiff could have
brought essentially the same claim had the condoctirred at a public €ity that was not a
school such as a public theater or a library. Second, an adult at the school such as an employee or
visitor could have pressed esselhtithe same grievances for restiteor seclusion as those alleged
here. And third, the Plaintiff previously did sesak administrative heagrat the ADE but did not
pursue those proceedings to completion. Cluesaaddwo point to no preclusion, and clue three
points to preclusion. Becausé-gy analysis does not clearly demtrase preclusion is or is not
appropriate, the Court has relied heavilyMeCauley v. Francis Howell School DistricNo. 16-

1756 (8th Cir. Mar. 7, 2017) (slip opinion).
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In McCauley the Eighth Circuit applieBry to determine that a drgtt court had not erred
in concluding that a complaint sought refief the denial of a FAPE under the IDEA., at p. 6.
The complaint alleged that the student “wastleatito the educational services and protections
available under the [IDEA],” that he wasnftéled to reasonable accommodations for his
disabilities,” that the student wgslaced in physical restraints,hd that the student “was denied
... because of his disability, participationaind the benefits of a public educatioid” The Eighth
Circuit concluded that th complaint was “based on how the o$esolation and physal restraints
failed to provide proper sufficient supportive servitepermit [the student] to benefit from . . .
instruction, and ultimately desd [the student] . . . the bdite of public education.” Id.
(quotations and citations omitted). This dols®n was also supported by the finding that the
plaintiffs were alleging that the district usesbtraint and isolation as disciplinary toold., at p.

7. Noting that the lawsuit was essentially presdispon the district failing to implement an IEP
and instead using restraint and isolation asigiinary measures, the Eighth Circuit concluded
that the plaintiff's § 1983, Equal Protection, ADA®S 504 of the Rehaltition Act claims were
all precluded under Section 14D5(

In alleging that BSD used restraint and ssitn inappropriately, MsSiverly cited to a
publication by the U.S. Department of Educationttanrole of restraint ahseclusion in managing
behavior. (Doc. 46, 1 31). The Plaintiffs generallgged that BSD failed to “stop the the [sic]
use of physical restraints and seclusions witir children and addresisose behaviors through
appropriate supports and programmingld.,( 48). Ms. Siverly alleged that BSD failed to use
the functional behavioral analysis that she ptedito the school with regard to “research and
evidence based interventions to appropriately educatel8.”§(79). Ms. Siverly then alleged

that the reasons given by BSD for the physicalraént “ranged from simple non compliance to
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physical aggression.”Id., T 80). The complaint also comtaimany statements like “[S was]
denied an appropriate [IEP] tddress [his] needs in the LeassR&tive Environment and instead
[was] segregated away from peersitl.({ 21). The Court concludésat the gravamen of Ms.
Siverly’s claims based on seclasiand restraint seek redress thog denial of FAPE since it is
clear—even from the faaef the Plaintiffs’ complaint—that used restraint and seclusion as
responses to misbehavior time school. Therefore, this theanf the lawsuit is also precluded
under Section 1415(

Lastly, the Court addresses Ms. Siverly’guanent that pursuing an IDEA due process
hearing would have been “futile because by the time the Hearing Officer finally commenced the
Plaintiffs’ hearings, they hadralady moved out of state and tHearing Officer lacked authority
to fashion the relief requesté (Doc. 165, pp. 19-20). “Courtecognize only three exceptions
to the exhaustion requirement, including futility, inability of the administrative remedies to provide
adequate relief, and the establigmnhof an agency policy or pramti of general applicability that
is contrary to law.”J.B. ex rel. Bailey v. Avilla R-XIIl Sch. Dist21 F.3d 588, 594 (8th Cir. 2013)
(quoting Blackmon ex rel. BlackmonSpringfield R—XIl Sch. Dist1,98 F.3d 648, 656 (8th Cir.
1999)). Ms. Siverly seems to mix the first asgbond exceptions together into one, but even
though she used the word “futile” she seems to be invoking the second exception because she says
that the Hearing Officer could hprovide the relief requested. eBause some of the relief that
Ms. Siverly seeks is available under the IDEAhe inadequate remedy exception to the
exhaustion requirement does not applyB. ex rel. Bailey721 F.3d at 595. Because Ms. Siverly
was required to exhaust her administrative remedies before bringing her claims and because she

did not do so, judgment against her is appropriate.

16 Supranote 14 and accompanying text.
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D. BSD’s Motion for Summary Judgment on All Claims Asserted by the Laws
Plaintiffs. (Doc. 132).

The scope of the Laws’ lawsuit and the extent that it is barred for failure to exhaust
administrative remedies mirrors the analysigi. Siverly’s claims in Section 1lI.C.2 above,
except that the Lawses have nsserted the conspiracy theory be FINS for truancy theory.
Additionally, the Lawses concedeati'G was not physically restragd or secluded that the Laws
are aware of.” (Doc. 165, p. 6%x€e alsdoc. 46, 1 73, 74). The only potentially conceivable
claims by the Lawes are thus premised on an event that the Lawses conceded did not occur.
Nonetheless, for the reasons stated above in Section IlI.C.2, the Laws’ claims are precluded by
Section 1415§.

E. Cross Motions for Summary Judgment orthe Plaintiffs’ Claims Against the ADE.
(Docs. 125, 139).

1. Standard for Review of Cross Motions for Summary Judgment

The same standard described in Section lliappkhere, as here, the parties file cross
motions for summary judgment. When the paréigeee that there exists no genuine issue as to
any material fact, “summary judgment is a usédal whereby needless trials may be avoided,
and it should not be withheld in an appropriate cagited States v. Porteb81 F.2d 698, 703
(8th Cir. 1978). Each motion should be revieweds own right, with eaclside “entitled to the
benefit of all inferences favorable to them whimight reasonably be drawn from the record.”
Wermager v. Cormorant Twp. B&16 F.2d 1211, 1214 (8th Cir. 1983). “[W]here conflicting
inferences as to a material fact may reasonablyrésen from the materials before the court, the
case is not appropriate for summary judgmelat.”

“A party cannot defeat a summary judgmenrdtion by asserting the mere existence of

some alleged factual dispute betwélee parties; the party must as$kat there is a genuine issue
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of material fact.” Quinn v. St. Louis Cnty.653 F.3d 745, 751 (8th Cir. 2011) (internal
guotation omitted). “In order to show that dismitfacts are material, the party opposing
summary judgment must cite to thelevant substantive law in identifying facts that might
affect the outcome of the suitld.

2. Scope of the Remaining Claims Against the ADE

The only remaining claims against the ADE fioe Court to rule on are the IDEA claims
asserted by the Parrishes and the Craigs neguitom alleged procedural deficiencies. Ms.
Siverly and the Lawses never pugdidue process hearings witle \DE so they have no recourse
against the ADE for any claimtemming from the IDEA. Th€ourt previously ruled that
“[c]laims by the Laws and Ms. Siverly survive[tHe motion to dismiss [Doc. 53] to the extent
that they [sought] redress from the State Defatsltor non-educational injies unrelated to the
provision of [FAPES] as defined bige IDEA.” (Doc. 91, p. 11). The Court concluded above that
the Lawses and Ms. Siverly failed to exhaustrthdministrative remedidsy availing themselves
of the oversight provided by the ADE. Becauseytdid not avail themselves of that oversight,
they can have no independent claims agairestARE. Moreover, the Lawses and Ms. Siverly
have failed to show that there are material issiidact so as to suive a motion for summary
judgment on their claims against the ADE.

The Parrishes and the Craigs assert that ADE violated their procedural due process
rights (Doc. 46, § 1 49, 119, 121-26, 12Rjled to make findings diact or conclusions of law
(Id., 1 52); generally failed to intervene in the B®2nsure procedural compliance with the IDEA
(Id.); specifically failed to ensure that BSD provided a FAPE to autistic students in the least
restrictive environmentd.); independently violated 42 U.S.C. § 1983 on many possible theories

(Id., T 95) and also ilad to address BSD'’s allegéturth Amendment violationsd_, 11 102,
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117, 127); independently violated584 of the Rehabilitation Act biailing to make reasonable
modifications in policiegpractices, and procedurdd.( 1 137) and failed to correct BSD’s alleged
violations (d., 1 146); and independently violatdek ADA by denying the necessary supports,
services, and related servicés (f 158) and by failing to ensure BSD’s compliance with the ADA
(1d., 1 166).

The Court has already concluded thatDB8id not violate the IDEA, 8 504 of the
Rehabilitation Act, the ADA or § 1983SupraSections IIl.A, and Ill.B. As such, to the extent
that the Plaintiffs allege that the ADE violated these laws by failure to ensure that BSD was in
compliance with each lauhese claims must be rejected. T4till leaves thedsue of independent
violations of the underlying laws by the ADE separate and apart from BSD’s actions. The only
interactions between the Parrishes’ and @raigs’ and the ADE during which independent
violations of the underlying stakg could have occurred wereetlue process hearings held by
the ADE. All of the Plaintiffs’ other alleged indepent violations by the ADE, to the extent that
they have been alleged, fail to survive the ADE’s motion for summary judgment because there is
no dispute of material fact.

Specifically, there is no evidencethe record to suggethat the ADE actedith the intent
necessary to sustain a 8 504 or an ADA claim. Plaintiffs have attempted to show this intent by
citing to a plethora of alleggatocedural violations and implyg that those violations somehow
all add up to showing intent. But these allegaxtedural violations during a due process hearing
are actually allegations that the ADE did not compith the IDEA, and th€ourt will treat them
as such. For the 8 1983 claims, not only igidally questionable to ithk that the lack of a
policy by the ADE during a due @ress hearing could be chamtted as an independent

constitutional violation, but #re is also authority suggestitigat an alleged IDEA violation
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cannot serve as the basis of a § 1983 act\cNulty v. Bd. of Educ. of Calvert Cnt2004 WL
1554401 (D. Md. 2004). Thus, as noted above, t@xtent that the alleged independent causes
of action are premised on the theory that the ADIEddo hold fair hearings or have fair policies—
which seems to be the majority of what the Rifi;hallege—these allegyans are best analyzed
as an alleged failure by the ADE to adhere ®oIiDEA. Thus the Couxtoncludes that the only
remaining claims against the ADE for the Courtréwiew in the sections below are the IDEA
claims asserted by the Parrishes and the Crasg#tirg from alleged prociiral deficiencies.

3. The Parrishes’ and Craigs’ Allegations ofProcedural Due Process Deficiencies
that Rise to the Level of an IDEA Violation

The Plaintiffs have been unable to shaw arocedural due pross violation by the ADE
that amount to a violation of thBEA. The Parrishes and Craigs have asserted five ways in which
they allege that the ADE violated their due progagsts in the hearings. First, Plaintiffs allege
that Hearing Officer McCauley had a conflict ofdarest. Second, Plaintiffs allege a conflict of
interest with Salas-Ford. Third, Plaintiffs pototmany procedures that the ADE allegedly does
not have but that Plaintiffs argue that it shouldeh#o ensure compliance with the IDEA. Fourth,
Plaintiffs allege that the ADE failed to take aatio ensure compliance with the timelines in place
in the IDEA. And finally, Plaintiffs argue thélhe ADE denied them access to records so as to
violate the IDEA. Having reviewed the record and the briefs submitted by the parties on their
cross motions for summary judgment, the Court amhes that there is no megial dispute of fact
that would call into question vetther the Craigs and the Parrisheseived due process at their
hearings.

The IDEA has some mandated policies and gdaces, but the Counibtes at the outset

that in implementing the IDEA a seahas a certain amount of autonomy.
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A party challenging whether a FAPE has bpesvided may file an administrative

complaint, which entitles him to receive an impartial due process hearing before a

local or state educational agendy. 88 1415(b)(6), 1415(f). Federal regulations

provide parents with the rights to (1) hake child who is the subject of the hearing

present; (2) open the hearing to the puldieg (3) have the remb of the hearing

and the findings of factral decisions provided at no cdstparents. 34 C.F.R. §

300.512(c). Beyond these requiremetitg, IDEA relies on the states to develop

their own hearing procedures.
B.S. ex rel. K.$.799 F.3d at 1219-20 (emphasis added)veithat a state agency has some
autonomy in developing its own proceduresdonducting due process hearings, the Court will
not look for uniformity in policies across statdRather a State Department of Education can be
held liable for “failing to comply with its duty tassure that IDEA’s substantive requirements are
implemented.”John T. ex rel. Robert V. lowa Dep’t of Edu¢258 F.3d 860, 865 (8th Cir. 2001)
(citations and quotations omitted). “For examfilee Eighth Circuit] has suggested that ‘systemic
violation’ of the State’s respoimlities under the IDEA might giveise to stat liability.” Pachl
453 F.3d at 107d0rterpretingReinholdson v. Minnesotd46 F.3d 847, 851 (8th Cir. 2003)). The
Court will now analyze all of Plaintiffs’lleged procedural due process violations.

a. Conflict of Interest with Hearing Officer McCauley

The Court cannot conclude thhts alleged conflicwvith the Hearing Offter gave rise to
a due process violation with regaadthe Parrishes, and in the ead the Craigs any violation by
the ADE was remedied by Plaintiffs counsel'sgation conduct. Plaintiffs Parrish and Craig
assert that their due process rgtere violated by the alleged conflict of interest with Hearing
Officer McCauley. (Doc. 140, 11 8-11). Spewfly, on August 12, 2014, the day that the Craig
hearing was to begin, Hearing @#r McCauley stated that hisudgter had been hired by BSD.
(Id., 1 8). The ADE explained that the reason why this was disclosed on the day of the hearing is

that McCauley’s adult daughter had called him tiglnbefore to inform him of this development

in her career. (Doc. 155, pp5S3- Therefore, any action takéy McCauley prior to August 13,
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2014, could not present a conflict because padine evening of Agust 12, 2014, he didn’t know
about his daughter’'s employment with BSD. Plaintiffs voluntarily dised both the Craig and
Parrish actions on August 15, 2014. (Doc. 127-12). Thereforalldged conflict of interest
could have only taken place on August 13, 14, and/or 15, 2014.

Clearly there was no @uprocess violation with regatd the Parrishes. Even though
McCauley never presided over a due processigéor the Parrishes, their theory for why there
was a due process violation is “McCauley indicdtet he intended to proceed with the rest of
the Plaintiffs’ due process hearings as soothasCraig matter was concluded in spite of the
personal conflict of intereste declared and in ofation of ADE Reg § 10.01.24.” (Doc. 141,
p. 8). On its face, this represents a hypotheti¢atéwiolation of due press because it describes
actions that McCauley intended to take in theire but never actualljook. When Plaintiffs
counsel’s voluntarily dismissed the Parrishesmplaint thus cancelling the hearing scheduled
with McCauley at a date in the future, they fooseld the possibility that this hypothetical future
violation of due processauld ever take place. Plaintiffs cannot rely on that hypothetical violation
of due process as a completed action whem tven litigation conduct ensured that it would not

take placé’

17 Plaintiffs assert that they “were forceddismiss their complaint and refile to preserve
the issue [of the conflict] for appeal.” (Ddc74, p. 4). The Craig hearing commenced on August
13, 2014. On the third day of the hearing, August 15, 2014, Plaintiff aoliyntlismissed the
Craig case and the Parrish case. If contestiagctmflict of interest was truly the reason for
dismissal, it seems strange that Plaintiff would litigate the case for three days and then dismiss it
rather than dismissing it on the first day whea tbsue was first raised. Further, there were
definitely other ways for Plaintiffs to preserttee issue of the conflict for appeal, so it is not
accurate that they were “forced to dismiss themglaint.” Also, even if that were true for Craig,
there is no way that they were forced to disntiee Parrish complaint when it had not even yet
begun.
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When McCauley disclosed the conflict of intgtrén the Craig heang, he further stated
that his daughter was not in contact with anyiorelved in the case and that he would not discuss
the case with anyoneld(, p. 5). Absent either party proundj an ADE regulation defining what
a conflict of interest is for purpes of recusal in an ADE hearitfyand absent knowing more
about the relationship between Ma@zy and his adult daughter,ist not entirely atar that this
situation presented a cdint of interest, though there is adst the appearance of a conflict.
Assuming that it was a conflict of interest fslcCauley to conduct the Craig hearing, ADE
Regulation § 10.01.24 states “[tlhedring officer shall disqualifhimself from presiding over
any case in which he ba personal or professial interest and which might conflict with the
hearing officer’s objectivity inhe hearing.” Although the ADE Ralation might not be entirely
on point, McCauley likely should have recuseihself and his failure to do so would be
problematic if he had completede hearing and entered a finairopn and order in the matter.
The fact that the ADE does not hgwecedures to address this ation and that Plaintiffs allege
that the ADE has since failed to adopt procedtoegldress this situation increases the likelihood
that a due process violation wdccur in the future. Howevecounsel for Plaintiffs took two
separate actions that remedibd alleged violation here.

First, when McCauley asked the parties abastgbtential conflict of interest, counsel for

Plaintiffs stated “I don’'t have any problem.(Doc. 127-23, p. 1). Thus, to the extent that a

18 Plaintiffs state that they cannot pointgoch definition because “[tlhe ADE has not
promulgated any judicial cannons [sic] or codethiics for its hearing officers” who encounter a
conflict in this situation as McQgey did. (Doc. 141, p. 9). Whiiecertainly seems prudent that
the ADE would do so, Plaintiffs have not citecatoy authority stating that the ADE needs such a
canon or code. Plaintiff further presents extensive argument on the ADE’s policies, especially the
changes that Plaintiffs itk the ADE should have made since #tart of this caselt is unclear
how all of Plaintiffs’s proposedhanges to ADE policies that wauhave taken effect after the
ADE handled these claims could affect the duecess rights of Plaiiits’s claims here.
Nonetheless, the Court acknowledges this arguimgris unable to see how it is relevant.
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perceived conflict can be waived, counsel waiitedSecond, if McCawgly resolving the Craig
case would have would have peated a due process violation based on theepssd conflict,
counsel remedied the situation by voluntadigmissing the Craig preeding and refiling for a
new action with the ADE. (Doc. 155, p. 6). Ma@zy never presided over an ADE proceeding
that resulted in a final rulingso there is no final judgmentviolving McCauley’s perceived
conflict. The ADE conducted a subsequent heaaimgd) made a final ruling &t is not subject to
this conflict challenge, and the Plaffgidue process rights were protected.
b. Conflict of Interest with Salas-Ford

Based on the extremely limited evidence offered on this point, the Court cannot conclude
that there was a due process violation with regard to the alleged conflict of interest with Salas-
Ford. Plaintiffs Parrish and Crdigwve alleged that there was a conflict of interest with Salas-Ford
such that the ADE’s failure to isolate her from thease resulted in a vidlan of their procedural
due process rights. (Doc. 141, p. 15). Specifica$alas-Ford was the lead investigator on the
ADE team that investigated the Parents’ allegations of abuse ... Salas-Ford selected which hearing
officer was assigned to each due process caskSalas-Ford ruled on behalf of the ADE in
response to the Parent’s Motion.Id.J. Other than noting that Salas-Ford did not testify at the
hearing (Doc. 155, p. 11) the ADE does not addikss argument. Plaiiits reiterate this
argument in their reply. (Doc. 174, pp. 5-6). e unclear how this presents an alleged due
process violation, and litas not been shown that this coulddhad any effeain the outcome of
the ADE hearings. There was no conflict demest with the involvement of Salas-Ford.

C. Lack of ADE Procedures
The Court concludes that the ADE’s procedurgsalleged procedural inadequacies, did

not result in a due procesiolation. Plaintiffsclaim that the ADE policies deprived them of due
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process because the ADE has no process ceguoe regarding the assignment of the Hearing
Officers. (Doc. 141, p. 11). The ADE respondedtaying that the Hearg Officers are assigned
in a rotation. (Doc. 155, p. 14). @Hrlaintiffs point teevidence that they gue suggests that the
ADE’s explanation of assignment by rotationfaédse and the ADE has no set rotation. The
Plaintiffs highlight that the “onl documentation received [in discoyeon this issue] was a half
page [sic] undated document that refers to atiamd” (Doc. 141, p. 11). Given the vague nature
of this half-page document, Plaintiffs’'s counselked Salas-Ford—the person in charge of
rotations at the ADE—to explathe half-page document and htive rotation process worked at
the ADE. (Doc. 174, p. 6). Salas-Ford’s response was “I can’t. | don’t rechll)! Based on
this evidence and the ADE’s lack of argument submitted on this point, the most plausible
explanation seems to be that the ADE doesassign its Hearing Officers in rotation.

Even assuming that the ADE does not assigaring Officers in rotation, the Plaintiffs
have not shown that this has resulted in gataeess violation such that summary judgment would
be proper. Plaintiffs have alswgued that “[tlhe ADE has noqmess or procedure in place to
address class action due procesmplaints.” (Doc. 141, p. 3)All of Plaintiffs’ allegations
regarding these policieseaasserted without supporting case tavsupport theiconclusion that
a due process violation occurred. FurthermBtaintiffs do not articuli@ how these allegedly
flawed ADE policies resulted in a violation of theiue process rights. Even if the facts are as
Plaintiffs state, they have not shown that they entitled to Judgmens a matter of law on the
due process issue, and rathex tecord demonstrates that #nevas no due process violation

regarding the assignmentidéaring Officers.
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d. Timeline Issues

Plaintiffs allege that théDE violated their due pross rights by not ensuring timely
hearings. Plaintiffs cannot recover on thikeged theory because any potential due process
violation that might have exisleas a result of timeline delaysas waived, and further enhanced
by, Plaintiffs’ counsel’s litigatioronduct. Plaintiffs filed theioriginal complaint with the ADE
on March 26, 2014. (Doc. 139-1, p. 25). Plainti§sext that the 45-day window started running
from that date. Under the Plaintiffs’ readingtlois rule, the 45th day would have therefore been
Saturday, May 10, 2014. The next busindag was Monday, May 12, 2014, so the Court
considers that the deadline. TAIBE counters that “[tlhe 45 day ‘hearing period’ was set to expire
June 10, 2014® (Doc. 155, p. 16). Regardlesswhich party, if eithef® accurately stated this
deadline, Plaintiffs requesteah extension of time on M&, 2014. (Doc. 127-11, p. 1). The
actions of Plaintiffs’ counsel, before the 45-adl®adline ran, were the actual cause of the deadline
not being met, and thusdhtiffs cannot now use thisitial failure to meethis deadline to support
their argument that the ADE denied them guecess by failing to meet the deadline.

Furthermore, the conduct of Plaintiffs’ counssulted in additionalelays. For example,
in light of the perceived conflict with Hearing f@er McCauley in the Parrish case, Plaintiffs’
counsel voluntarily dismisseddhcase and refiled it. Thatsdnissal and refiling undoubtedly

extended the timeframe of the case. The Court will not chronical all of the litigation conduct here

19 The ADE is not clear about whether the redéds issue is Jur, 2014. This date is
asserted without explanation, dodsupport is the citation “(DE 122)Docket entry 122 contains
42 pages, but a reference to Jure or a calculation of how thakate was arrived at, is not
contained on any one of those 42 pages. Athemgdoint in the same document, that ADE states
that the deadline was June 11, 2014. (Doc. 155, pii4g Court cannot make sense of the ADE’s
briefing.

20 | ikely Plaintiffs are correct, becauseaid means “calendar day” and the ADE has a
specific definition of the term “business day.” Ark. Admin. Code § 005.18.10-10.01.
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resulting in delays, but reiterates that no small plithese delays came as a result of requests for
extensions and other voluntaagtions by Plaintiffs’ counsel.
e. Denial of Access to Records

The ADE did not fail to take aoin to ensure Plaintiff's aces to records. There is a
dispute between Plaintiffs and BSD about whetleeords were impropigrwithheld by BSD in
the first place. And furthermore, the ADE dertieat it failed to take action, by claiming that the
Plaintiff did not timely raise this issue. (DdL55, pp. 19-20). The ADE claims that the Craigs
did not raise this issue on the record, and Plairttdfge not cited to the record where they did so
raise the issue.ld.). For the Parrishes, it appearsattBSD might have delayed turning over
records and that the ADE might nodive taken every possible step to ensure Plaintiffs’s access,
however any harm that might have resulted has tElassed by the actions of BSD and Plaintiffs
at the November 2014 hearingld.f. For the Craigs, there is no potential denial of access to
records. For both the Parrishes and the Craitiserethe Plaintiffs were not denied access to
records, or any such denial did mesult in a denial of due process.

f. Conclusion on All Claims Against the ADE and Commissioner Key.

As described above, the only feasible claihz remain against the ADE and Comissioner
Key are the Parrishes and Craigs’ alleged miora due process violations that amount to
violations of the IDEA. For threasons described in Sectia Bbove, all other remaining ADA,
§ 504, and § 1983 claims against the ADE fail. WNibat the Court has considered the cross
motions for summary judgment and reviewed mitHs’ allegations ofprocedural due process
violations, the Court concludes tHaiaintiffs have been unable show a materiadispute of fact
S0 as to survive summary judgment. Therefemeymary judgment on all claims against the ADE

and Commissioner Key is now proper and Wwél entered in favor of Defendants.
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IV.  Conclusion

IT IS THEREFORE ORDERED that BSD’s man for summary judgment against the
Parrish Plaintiffs (Doc. 136) is GRANTED ancetlrarrish Plaintiffs’ claims against BSD are
DISMISSED WITH PREJUDICE.

IT IS FURTHER ORDERED thaBSD’s motion for summargidgment against the Craig
Plaintiffs (Doc. 143) is GRANTERNd the Craig Plaintiffs’ claims against BSD are DISMISSED
WITH PREJUDICE.

IT IS FURTHER ORDERED that BSD’s motidor summary judgment against the Siverly
Plaintiffs (Doc. 128) is GRANED and the Siverly Plairits’ claims against BSD are
DISMISSED WITH PREJUDICE.

IT IS FURTHER ORDERED that BSD’s mot for summary judgment against the Laws
Plaintiffs (Doc. 132) is GRANTERnd the Laws Plaintiffs’ cleas against BSD are DISMISSED
WITH PREJUDICE.

IT IS FURTHER ORDERED that ADE’s matn for summary judgment (Doc. 125) is
GRANTED and the Plaintiffs’ motion for summyajudgment against the ADE (Doc. 139) is
DENIED. The Plaintiffs’ claims against tAdE and Commissioner Keare DISMISSED WITH
PREJUDICE.

Judgment will be entered accordingly.

IT IS FURTHER ORDERED that the motido sever (Doc. 77) is TERMINATED AS
MOOT.

IT IS SO ORDERED this 22nd day of March, 2017.

S T Hethes. Il

P.K. HOLMES, Il
CHIERU.S.DISTRICT JUDGE
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