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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION
JOHN ROBERT SCOTT PLAINTIFF
V. NO. 155092

CAROLYN W. COLVIN,
Acting Commissioner of the Social Security Administration DEFENDANT

MEMORANDUM OPINION

Plaintiff, John Robert Scott, brings this action pursuant to 42 US5(g), seeking
judicial review of a decision of th€ommissioner of the Social Security Administration
(Commissioer) denying his claim for supplemental security income (SSI) under the
provisions of Title XVI of the Social Security Act (Act). In this judiciavrew, the Court
must determine whether there is substantial evidence in the administratixe tcesupport
the Commissioner’s decisiokee42 U.S.C. 8405(g).

l. Procedural Background:
Plaintiff protectively filed his current application for SSI on March 7, 2012giag

an inability to work since March 7, 2012, due to back, neck, and shoulder problems. (Tr. 197

205, 225, 229). An administrative hearing was held on October 16, 2013, at which Plaintiff
appeared with counsel and testified. (Tr. 96-130).
By written decision dated December 26, 2013, the ALJ found that during the relevant
time period, Plaintiff had an impairment or combination of impairments that weeeesev
herniated nucleus pulposus at-€&and C67 status post discectomy and fusiandfrozen
right shoulder syndrome status post arthroscopic release and depression. (Towg&2erH

after reviewing all of the evidence presented, the ALJ determined thatifPtaimpairments
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did not meet or equal the level of severity of any impairmestéd in the Listing of
Impairments found in Appendix |, Subpart P, Regulation No. 4. (Tr. 82). The ALJ found
Plaintiff retained the residual functional capacity (RFC) to:

perform light work as defined in 20 CFR 416.967(b) except the claimant is

able tooccasionally perform overhead reaching. Nonexertionally, the claimant

is able to perform work with simple tasks and simple instructions.

(Tr. 84). With the help of the vocational expert (VE), the ALJ determined that diweng t
relevant time period, Pldiff could perform such jobs as tanning salon attendant and photo
finisher counter clerk. (Tr. 88).

Plaintiff then requested a review of the hearing decision by the Apgeaiscil,
which considered additional information and denied that requefiebnary 27, 2015. (Tr.
1-6). Subsequently, Plaintiff filed this action. (Doc. 1). This case is before the @mdetsi
pursuant to the consent of the parties. (XcBoth parties have filed appeal briefs, and the
case is now ready for decision. (Docs. 9, 10).

The Court has reviewed the entire transcript. The complete set of facts anerggum
are presented in the parties’ briefs, and are repeated here only to the extentynecessar
. Applicable Law:

This Court’s role is to determine whether the Commissigrfindings are supported

by substantial evidence on the record as a whBlamirez v. Barnhart292 F. 3d 576, 583

(8" Cir. 2002). Substantial evidence is less than a preponderance but it is enough that
reasonable mind would find it adequate to support the Commissioner’s decision. The ALJ
decision must be affirmed if the record contains substantial evidence to supitveirds

v. Barnhart, 314 F. 3d 964, 966"(8ir. 2003). As long as there is substantial evidence in the

record that supports the Commissioner’'s decision, the Court may not reverse it simpl

[




because substantial evidence exists in the record that would have supported § contrg

outcome, or because the Court would have decided the case diffetéalby v. Massanari

258 F.3d 742, 747 {8Cir. 2001). In other words, if after reviewing the record, it is possible
to draw two inconsistent positions from the evidence and one of those positions represer

the findings of the ALJ, the decision of the ALJ must be affirm¥oung v.Apfel, 221 F. 3d

1065, 1068 (8 Cir. 2000).

It is well established that a claimant for Social Security disability benefits bas th
burden of proving is disability by establishing a physical or mental disability that has lasted
at least one year and that prevents from engaging in any substantial gainful activity.

Pearsall v. Massanari274 F. 3d 1211, 1217 t?8Cir. 2001); see also 42 U.S.C.

8423(d)(1)(A). The Act defines “physical or mental impairment” as “an impit that
results from anatomical, physiological, or psychological abnormalities whieh a
demonstrable by medically acceptable clinical and laboratory diagnoshiciqaes.” 42
U.S.C. 88423(d)(3). A Plaintiff must show thas Hisability, not simply s impairment, has

lasted for at least twelve consecutive months.

The Commissioner’'s regulations require him to apply a-$tep sequential
evaluation process to each claim for disability benefits: (1) whether tineaciahad engaged
in substantial gainful activity since filingi& claim; (2) whether the claimant had a severe
physical and/or mental impairment or combination of impairments; (3) wheheer t
impairment(s) met or equaled an impairment in the listings; (4) whether the imp&gment
prevented the claimant from doing past relevant work; and (5) whether the claiagable
to perform other work in the national economy givendgs, education, and experien&ee

20 C.F.R. 8416.920 Only if the final stage is reached does thet flander consider the
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Plaintiff's age, education, and work experience in light of RFC. See McCoy v.

Schneider683 F.2d 1138, 11442 (8h Cir. 1982); 20 C.F.R. 816.920, abrogated on other

grounds by Higgins v. Apfel, 222 F.3d 504, 505 (8th Cir. 2000); 20 C.F.R. § 416.920.

IIl.  Discussion:

Plaintiff raises the following issues in this matter: 1) The ALJ erred in failingllio fu
and fairly develop the record; 2 )The ALJ erred in his credibility analysis; alntie3ALJ
erred in his RFC determination. (Doc. 9).

The Court finds this matter should be remanded in order for the ALJ to more fully
develop the record regarding Plaintiff’'s physical limitatiofilse ALJ has a duty to fully and

fairly develop the recordSeeFrankl v. Shalala, 47 F.3d 935, 938 (8th Cir. 1995)eeman

v. Apfel, 208 F.3d 687, 692 (8th Cir. 2000). This is particularly true when Plaintiff is not

represented by counseRayton v. Shalala, 25 FG.3d 684, 688 (@r. 1994). This can be

done by recontacting medical sourcesd by ordering additional consultative examinations,
if necessary. See20 C.F.R. § 404.1512. The ALJ’s duty to fully and fairly develop the

record is independent of Plaintiff's burden to pressclse. Vossen v. Astrue, 612 F.3d

1011, 1016 (@ Cir. 2010). However, the ALJ is not required to function as Plaintiff's

substitute counsel, but only to develop a reasonably complete ré&ee@hannon v. Chater

54 F.3d 484, 488 (BCir. 1995)(“reversal due to failure to develop the record is only
warraned where such failure is unfair or prejudicial”). “The regulations do not reduere t
Secretary or the ALJ to order a consultative evaluation of every allegedrinent. They
simply grant the ALJ the authority to do so if the existing medical source®tdoontain

sufficient evidence to make a determinationNatthews v. Bowen, 879 F.2d 423, 424'(8

Cir. 1989). “There is no bright line rule indicating when the Commissioner has or has no




adequately developed the record; rather, such an assessnmatlason a cadey-case

basis.”Mans v. Colvin,No. 13CV-2103, 2014 WL 3689797 at *4 (W.D. Ark., July 24,

2014)(quotingBattles v. Shalala36 F.3d 43, 45 (8Cir. 1994).

In this case, less than one month before Plaintiff filed his SSI application, on
February 15, 2012, Dr. Luke Knox, an orthopedic surgeon who treated Plaintiff, adviseq
Plaintiff he should liftno more tharl0 pounds, engage in no repetitive flexion/extension of
the neck, and perform no overhead work. (Tr. 785). Subsequent to the filing of thd
application, on April 4, 2012, Dr. Knox treated Plaintiff and advised that the same
restrictions as before were still in effect. (Tr. 455). On July 12, 2013, Plaiatifpleted a
Recent Medical Treatment report, indicating that Dr. Knox dtaie range of motion would
not fully return and his weight restriction was ten pounds. (Tr. 305). At the hearing held or
October 16, 2013, Plaintiff testified that the last tineeslaw Dr. Knox was inuly and he
told him no heavy liftinghe didn’t want him to look ujpr lift anything over his head. (Tr.
111).

In his decision, the ALJ addressed the fact that on February 15, 2012, Dr. Knoy
released Plaintiff to work but restrictédn to lifting no more than 10 pounds, no repetitive
flexion or extension of his neck and no overhead work. (Tr. 85). He also noted that Plaintif
did not follow up with Dr. Knox until July of 2013, when Dr. Knox stated he was pleased
with Plaintiff's progress. (Tr. 85). The ALJ also noted that Dr. Andrew Heinzelmann
released Plaintiff to full duty on January 10, 2012. (Tr. 86). However, thdh&nireferred
to a September 2013/RI of his cervical spine, whicthe stated revealed more serious
findings, including spondylitic changes most pronounced at th& @vel with mild to

moderate central canal stenosis, moderate right and moderate to severe leforeeunadl
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stenosis. (Tr. 86)In support of this statement, the ALJ cited to Exhibit 20F. (Tr. 86).
review by the Court of Exhibit 20F includes 20 pages, 5 of which are Dr. Knox’s progress
reports. The remaining 15 pages are labeled “Exhibit 20F Pages 6 through 17 waeirepla
with this page because it referenced another individual.” (Tr8099. Although neither of

the parties raised it, this issuwmupled with the fact that there is a question about whether Dr.
Knox extended the restrictions he placed on Plaintiff throughout the relevant tirod, peri
leacs the Court to concludéhat this matter sbuld be remandeth order for the ALJ to
obtain a physical RFC assessment from an examining physician and thereafeduate his
RFC.

The Court also notes that one of the two jobs the ALJ found Plaih&tfcould
perform— the tanning salon attendant, requires frequent reaching, which is inconsiskent wit
the ALJ’'s RFC and VE’s testimony. The Court cautions the ALJ to make sure he address
any potential conflict between the VE’s testimony and the Dictionary of @tiomal Titles.

V. Conclusion:

Accordingly, the Court concludes that the ALJ's decision is not supported by
substantial evidence, and therefore, reverses and remands this matteraimihisstoner for
further consideration pursuant to sentence four of 42 U.S.C. 8405(Q).

IT IS SO ORDERED thi€8" day of June, 2016.

/s/ %ﬁm L Soor

HON. ERIN L. SETSER
UNITED STATES MAGISTRATE JUDGE




