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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION

AMBER R. BRADSHAW PLAINTIFF

V. CIVIL NO. 15-5166

CAROLYN W. COLVIN, Commissioner

Social Security Administration DEFENDANT

MEMORANDUM OPINION

Plaintiff, Amber R. Bradshawbhrings this action pursuant to 42 U.S.C. 8§ 405(g),
seeking judicial review of a decision of the Commissioner of the Social Security
Administration (Commissioner) denying her claims &period of disability and disability
insurance benefits (DIB) and supplemental security income (SSI) Isemadier the provisions
of Titles Il and XVI of the Social Security Act (Act)ln this judicial revew, the @urt must
determine whether there is substantial evidence in the administrative recangptrtshe
Commissioner's decisiorEee42 U.S.C. 8§ 405(g)

l. Procedural Background:

Plaintiff protectively filed her current applications for DIB and SSI on 24008,

alleging an inability to work since January 31, 2007, due to back and hip problems. (Tr. 11%

137). An administrative hearing was held on September 16, 2009, at which Plaintifieappear
with counsel and testified. (Tr. 20-58).

In a written decision datedpril 15, 201Q the ALJ determined Plaintiff retained the
residual functional capacity (RFC) to perform lightriwevith limitations. (Tr. 816). The

Appeals Council declined review of the ALJ’s decision on June 22, 2011. (Jr. 1-4
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Plaintiff appealed the ALJ'April 15, 2010, decision to this Court. In a decision dated
July 13, 2012, this Court remanded the case back to the Commissioner to further develop t
record, and to revaluate Plaintiff'simpairments. (Tr. 31%7323. The Appeals Council
vacated the ALJ's decision, and remanded Plaintiff's case back to the Alekcember 5,
2013. (Tr. 324327). Supplemental administrative heargwgereheld onSeptember 22, 2014,
and April 27, 2015. (Tr287-31§. For DIB purposes, Plaintiff maintained insured status
through March 31, 2012. (Tr. 122, 230).

By written decision dated May 26, 2015, the ALJ found that during the relevant time
period, Plaintiffhad an impairment or combination of impairments that were severe. ()r. 232
Specifically, the ALJ found Plaintiff had the following severe impairmentausculoskeletal
disorder, and a mental disorddrowever, after reviewing all of the evidence presd, the
ALJ determined that Plaintiff's impairments did not meet or equal the level of sevkaity
impairment listed in the Listing of Impairments found in Appendix |, Subpart RjI&em
No. 4. (Tr. 233). The ALJ found Plaintiff retained REC to:

perform sedentary work as defined in 20 CFR 404.1567(a) and 416.967(a)

except as follows: The claimant can frequently lift and/or carry less than ten

pounds, and occasionally ten pounds, sit for a total of six hours in an eight hour
workday, and stand and/or walk for a total of at least two hours in an eight hour
workday. The claimant can occasionally climb ramps or stairs, balanag, cra

kneel, stoop, or crouch. The claimant can perform work that is limited to

simple, routine, and repetitive taskbere interpersonal contact is incidental to

the work performed, and the supervision is simple, direct, and concrete.

(Tr. 234). With the help of a vocational expert, the ALJ determined Plaintiff could merfor

work as a small product assembler, a document preparer, and an escort vehicle driver. (

239-240).
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Plaintiff filed this action on July 20, 2015. (Doc. 1). This case is before the
undersigned pursuant to the consent of the parties. (Doc. 7). Both parties ltheppial
briefs, and the casis now ready for decision. (Docs. 12, 13).

The Court has reviewed the entire transcript. The complete set of facts ame@tisgu
are presented in the parties’ briefs, and are repeated here only to the extentynecessar
I. Applicable Law:

ThisCourt's role is to determine whether the Commissioner's findings are supported b

substantial evidence on the record as a whBlamirez v. Barnhar292 F.3d 576, 583 (8th

Cir. 2002). Substantial evidence is less than a preponderance but it is embagie#isonable
mind would find it adequate to support the Commissioner's decision. The ALJ's deaiston m

be affirmed if the record contains substantial evidence to support it. EdwardavaBa314

F.3d 964, 966 (8th Cir. 2003). As long as there is substantial evidence in the record th
supports the Commissioner's decision, the Court may not reverse it simplyssabsigntial
evidence exists in the record that would have supported a contrary outcome, or dexause

Court would have decided tlvase differently.Haley v. Massanar258 F.3d 742, 747 (8th

Cir. 2001). In other words, if after reviewing the record it is possible to draw two istEoris

positions from the evidence and one of those positions represents the findings of thee ALJ, t

decision of the ALJ must be affirmed. Young v. Apfel, 221 F.3d 1065, 1068 (8th Cir. 2000).
It is well-established that a claimant for Social Security disability benbfs the

burden of proving hedisability by establishing a physical or mental disability that has lasted

at leas one year and that prevents Heym engaging in any substantial gainful activity.

Pearsall v. Massanaf74 F.3d 1211, 1217 (8th C2001);seealso42U.S.C. 88 423(d)(1)(A),

1382¢a)(3)(A). The Act defines “physical orantal impairment” as “an impairment that
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results from anatomical, physiological, or psychological abnormalitieswvane demonstrable
by medically acceptable clinical and laboratory diagnostic techniqudJ.S1C. § 423(d)(3)

A Plaintiff must show that her disability, not simply hempairment, has lasted for at least
twelve consecutive months.

The Commissioner’s regulations require her to apply adiep sequential evaluation
process to eaclelaim for disability benefits(1l) whether the claimanbas engaged in
substantial gainful activity since filing helaim; (2) whether the claimant has a severe physical
and/or mental impairment or combination of impairments; (3) whether the impairnrea&s)
or equal an impairment in the listings; (4) whether the impairment(s) prevent thentlaona
doing past relevant work; and, (5) whether the claimant is able to performnatHem the
national economy given hexge, education, and experiencEee20 C.F.R. 88 404.1520,
416.920 Only if the final shge is reached does the fact finder consider the Plaintiff's age,
education, andvork experience in light of heesidual functional capacitySeeMcCoy v.

Schweikey 683 F.2d 1138, 11442 (8th Cir. 1982), abrogated on other grounds by Higgins v.

Apfel, 222 F.3d 504, 505 (8th Cir. 2000); 20 C.F.R. § 404.1520, 416.920.
II. Discussion:

Plaintiff argues the following issues on appeal: 1) the ALJ's RFC rdetation is
improper; and 2) Plaintiff cannot perform the jobs identified at Step Five.

A. Insured Statusand Relevant Time Periods:

In order to have insured status under the Act, an individual is required to have twent
guarters of coverage in each fegyarter period ending with the first quarter of disability. 42
U.S.C. 8§ 416(i)(3)(B). Plaintiffast met this equirement on March 31, 2012Regarding
Plaintiff's application for DIB, the overreaching issue in this case is theiguegtwhether

Plaintiff was disabled during the relevant time periodafuary 3, 2007, halleged onset
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date of disability, througMarch 31, 2012the last datehe was in insured status under Title
Il of the Act.

In order for Plaintiff to qualify for DIB $ie must prove that, on or before the expiration
of her insured status she was unable to engage in subgganifal activity due to a medically
determinable physical or mental impairment which is expected to last for at least twelv{

months or result in deatlBasinger v. Heckler725 F.2d 1166, 1168 (8th Cir. 1984). Records

and medical opinions from outside thsured period can only be used in “helping to elucidate

a medical condition during the time for which benefits might be rewarded.” Cox v. Barnhart

471 F.3d 902, 907 (8th Cik006) (holding that the parties must focus their attention on
claimant's condiion at the time she last miasured status requirements).

With respect to Plaintiff’'s SSI applicatiobenefits are not payable prior to the date of
application, regardless of how far back disability may, in fact, be allegediod to extend.
See20 C.F.R. 8§ 416.335.Therefore, the relevant period fiom June 24, 2008the date

Plaintiff appliedfor SSI benefits, through May 26, 2015, the date of the ALJ’s decision.

B. Subjective Complaints and Credibility Analysis:

The ALJwas required to consider all the evidence relating to Plaintiff’'s subjective
complaints including evidence presented by third parties that relates t@la{ifjff's daily
activities; (2) the duration, frequency, and initgnof her pain; (3) precipitahg and
aggravating factors; (4) dosage, effeehess, and side effects of haedication; and (5)

functional restrictions SeePolaski v. Heckler, 739 F.2d 1320, 1322 (8th Cir. 1984). While an

ALJ may not discount a claimant's subjective complaintdysbkrause the medical evidence
fails to support them, an ALJ may discount those complaints where inconsistgpeaeas ia

the record as a wholéd. As the United States Court of Appeals for the Eighth Circuit
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observed, “Our touchstone is that [a clants credibility is primarily a matter for the ALJ to

decide.” Edwards v. Barnhar814 F.3d 964, 966 (8th Cir. 2003).

After reviewing the administrative record, it is clear that the ALJ propenigidered
and evaluated Plaintiff's subjective complaints, includingRbkaskifactors. A review of the
record reveals that while Plaintiff does have pain, she is able to take car@efdoeral needs,
to do household chores, to drive, to help take care of her two children and disabled husbar
to preparemeals, to shop, and to spend time wothes. A review of Plaintiffs C.A.R.E.
Chiropractic Clinic notes dated in 2015 revl#intiff was a volunteeteacherat a school
from 8:30 am until 3:15 pm, Tuesday througiday. (Tr. 645, 652, 657). The ALJ properly
considered these activities when determining Plaintiff's credibility.

With respect to Plaintiff's physical impairments, the ALJ noted that Plaintiff éas b
treated conservatively. The ALJ also pointed out that while it was recomdhtvad é&intiff
undergo physical therapy, the record does not reveal that she followed tnsmecded
treatment plan. As for Plaintiffs mental impairment, the record fails to establishhiat s
sought ongoing andconsistent treatment from a mental health professional during the time
period in question.

Therefore, although it is clear that Plaintiff suffers with some degree ivdtiom, she
has not established that she is unable to engage in any gainful activity. Adgottimgourt
concludes that substantial evidence supports the ALJ’s conclusion that P&asatifjective

complaints were not totally credible.

C. ALJ’s RFC Determination:
RFC is the most a person can do despite that person’s limitations. 20 C.F.R.

404.1545(a)(1). It is assessedngsall relevant evidence in the recold. This includes

nd,




medical records, observations of treating physicians and others, amthitant’s own

descriptions oher limitations. _Guilliams v. Barnhar893 F.3d 798, 801 (8th Cir. 2005);

Eichelberger v. Brnharf 390 F.3d 584, 591 (8th Cir. 2004). Limitations resulting from

symptoms such as pain are also factored into the assessment. 20 C.F.R. § 404.1545(a)(3).
United States Court of Appeals for the Eighth Circuit has held that a “claBn@sidub
functional capacity is a medical questio.duer v. Apfe] 245 F.3d 700, 704 (8th Cir. 2001).
Therefore, an ALJ’s determination concerning a claimant’'s RFC must perseg by medical

evidence that addresses the claimant’s ability to function iwahieplace._Lewis v. Barnhart

353 F.3d 642, 646 (8th Cir. 2003). “[T]he ALJ is [also] required to set forth specifecally
claimant’s limitations and to determine how those limitations affect h[er] REC.”

“The [social security] regulations provide that a treating physician'sarpiniwill be
granted ‘controlling weight,” provided the opinion is ‘well-supported by medicallypdabke
clinical and laboratory diagnostic techniques and is not inconsisignthe other substantial

evidence in [the] record.’Prosch v. Apfel201 F.3d 1010, 10123 (8th Cir. 2000) (citations

omitted). An ALJ may discount such an opinion if other medical assessments areeslpport
by superior medical evidence, or if the tregtphysician has offered inconsistent opinidds.
at 1013. Whether the weight accorded the treating physician's opinion by the gkkati®r
small, the ALJ must give good reasons for that weightilg. (citing 20 C.F.R. §
404.1527(d)(2)).

In the present case, the ALJ considered the medical assessments ofrexand non
examining agency medical consultants, Plaintiff's subjective complaints, anchducal
records when he deternaid Plaintiff could perform sedentawork with limitationsduring

the time periods in questionThe Court notes that in determining Plaintiff's RFC, the ALJ

The




discussed the medical opinions of examining andexamining medical professionals, and

set forth the reasons for the weight given to the opinions. Renstrom we A0 F.3d 1057,

1065 (8th Cir. 2012) (“It is the ALJ’s function to resolve conflicts among the opinions of

various treating and examining physicians”)(citations omitfesch v. Apfel201 F.3d 1010

at 1012 (the ALJ may reject the conclusions of armgdical expert, whether hired by the
claimant or the government, if they are inconsistent with the record as a.whole)

With respect to the medical source stateméBtatement)completed by Rintiff's
treating physician, Dr. Susan Portis ¢igson,indicating Plaintif could perform less than
sedentary work, the ALJ noted that tlaissessmenwas inconsistent with Dr. Ferguson’s

treatment noteand with the record as a whoRerkins v. Astrue, 648 F.3d 892, 899 (8th Cir.

2011) (it is permissible for ALJ to discount opinion that is inconsistent with physicam
treatment notes).A review of the medical records completed by Dr. Ferguaod other
physicians in her practice, reveal that Plaintiff had normal musculoskeletalseor denied
arthralgias in January of 20, February of 2014, May of 2014, and December of 2014.
Plairtiff also testified that DrFerguson completed thet&emenduring an examination, and
that Dr. Fergusn asked Plaintiff questions regarding her ability while completing thms. for
(Tr. 303.

With respect to Dr. Ted Honghiran’s consultative examination amdicalesource
statement, Plaintiff argues that the ALJ erred in failing to include Dr. Honghopimion that
Plaintiff could not sit for more than four hours during the workday. reiew of Dr.
Honghiran’s examination notes reveals that Plaintiff walked normally, was@lress and
undress herself, was able to get up on her tiptoes and heels, and had no diffitntyoffe

and on the examination tablélpon examinationPlairtiff was noted to have a limited range




of motion of her lumbar spine, and Dr. Honghiraroremerded Plaintiff be trained in arle

of work that did not requirta lot of standing, lifting, bending, or long standing.” (Tr. 615).
Dr. Honghiran also compted a medical source statement wherein he opined that Plaintiff
could sit for a total of four hours, and stand and walk for two hoursiearheight hour work

day. In addressing Dr. Honghiran’s examination notes and opithenALJ discussed this
evidence andproperly resolved any conflicts of the medical evidence when determining
Plaintiff's RFC.

With respect to the ALJ’s language that he gave substantial weight to Plaintiff's
examining and treatg physicans opinions the Court believe this langage to be a
scrivenerserror. In the body of the opinion, th_J clearly states that little weight was given
to Dr. Ferguson, and substantial weight was given to Dr. Honghiran. The AL*tfscls
the basis for the weight given to theses opinionBhe Court finds the ALJ’'s “arguable
deficiency inopinionawriting technique” had no bearing on the outcome of Plaintiff’'s case and

does not warrant remand. Strongson v. Barnhart, 361 F.3d 1066, 1072 (8th Cir. 2004) (citatio

omitted).After reviewing theentire transcript, the Court finds substantial evidence supporting
the ALJ’'s RFC deermination for the time periods question.

D. Hypothetical Question to the Vocational Expert:

After thoroughly reviewing the hearing transcript along with the entirdeace of
record, the Court finds that the hypothetical the ALJ posed to the vocational expyesetull
forth the impairments which the ALJ accepted as true and which were sugdppttedrecord

as a wholeGoff v. Barnhart421 F.3d 785, 794 (8W@ir. 2005). Accordingly, the Court finds

that the vocational expert's opinion constitutes substantial evidence supporting Xse AL

conclusion that Plaintiff's impairments did not preleldner from performing work assaall




product assembler, a document preparer, and an escort vehicleddringrthe time periods

in question. Pickney v. Chater, 96 F.3d 294, 296 (8th Cir. 1996)(testimony from vocational

expert based on properly phrased hypothetical question constitutes substantiakgvidenc

V. Conclusion:

Accordingly, having carefully reviewed the record, the undersigned finds sudlstant
evidence supporting the ALJ's decision denying the Plaintiff benefits, and thuscisierde
shauld be affirmed. The undersigned further finds that the Plaintiff's Contpédiould be

dismissed with prejudice.

DATED this 1stday of July, 2016.

Isl Erin L. Sotson

HON. ERIN L. SETSER
UNITED STATES MAGISTRATE JUDGE
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