Holt v. Social

Security Administration Commissioner D

IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION
KELLY M. HOLT PLAINTIFF
V. NO. 155227

CAROLYN W. COLVIN,
Acting commissioner of th8ocial Security Administration DEFENDANT

MEMORANDUM OPINION

Plaintiff, Kelly M. Holt, brings this action pursuant to 42 U.S8405(g), seeking
judicial review of a decision of the Commissioner of the Social Security Admnaitios
(Commissioner) deying her claim for a period of disability and disability insurance benefits
(DIB) under the provisions of Title 1l of the Social Security Act (Act). Irs fladicial review,
the Court must determine whether there is substantial evidence in the adrvieisti@ird to
support the Commissioner’s decisi@ee42 U.S.C. § 405(Q).

l. Procedural Background:

Plaintiff filed her current application for DIB on March 28, 2012, alleging an inability
to work since December 31, 2010, due to scoljdsa€k pain L1 ad right tibia fracture
abrasions, numbness and burning down to the knees, low back pain from waist down to rig
hip and sacrum, poor sleep, and rotator cuff damage spurring right shoulder. (Daa. 10, p
1154117, 143, 146). An administrative hearing wesd on December 18, 2013, at which
Plaintiff appeared with counsel and testified. (Doc. 10, pp. 29-55).

By written decision dated May 23, 2014, the ALJ found that during the relevant time
period, Plaintiff had an impairment or combination of impairments that were severe

residuals of traumatic injuries, i.e., complex fracture at L1, degenedisvalisease in her
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thoracic and lumbar spine, scoliosis, right shoulder impingement, right knee dsadtatus
postoperative, and obesity. (Doc. 10, p. However, after reviewing all of the evidence
presented, the ALJ determined that Plaintiff's impairmerdsndt meet or equal the level of
severity of any impairment listed in the Listing of Impairments foundigpendix |, Subpart
P, Regulation No. 4. (Doc. 10, p. 17). The ALJ fouhdt Plaintiff retained the residual
functional capacity (RFC) to perform thdl range of sedentary work as defined in 20 C.F.R.
8 404.1567(a). (Doc. 10, p. 17). With the help of the vocational expert (VE), the ALJ
determined that during the relevant time period, Plaintiff would be capable of peddner
past relevant work astelephone solicitor. (Doc. 10, p. 21).

Plaintiff then requested a review of the heardegisionby the Appeals Council,
which considered additional informaticend denied that request on July 29, 2015. (Doc. 10,
pp. 58). Subsequently, Plaintiff filedhis action. (Doc. 1). This case is before the
undersigned pursuant to the consent of the parties. @)oBoth parties have filed appeal
briefs, and the case is now ready for decision. (Docsg. 8, 9

The Court has reviewed the entire transcript. Theptete set of facts and arguments
are presented in the parties’ briefs, and are repeated here only to the extentynecessar
I. Applicable Law:

This Court’s role is to determine whether the Commissioner’s findings are segbport

by substantial evidence dhe record as a wholeRamirez v. Barnhart292 F. 3d 576, 583

(8" Cir. 2002). Substantial evidence is less than a prepondebamdeis enough that a
reasonable mind would find it adequate to support the Commissioner’s decision. The ALY’
decision must be affirmed if the record contains substantial evidence to supiivirds

v. Barnhart, 314 F. 3d 964, 966"(8ir. 2003). As long as there is substantial evidence in the




record that supports the Commissioner’'s decision, the Court may not reverse it simpl
because substantial evidence exists in the record that would have supported § contrg

outcome, or because the Court would have decided the case diffetéalby v. Massanari

258 F.3d 742, 747 {8Cir. 2001). In other words, if after reviewing the record, it is possible
to draw two inconsistent positions from the evidence and one of those positions represer]

the findings of the ALJ, the decision of the ALJ must be affirmed. Young v. Apfel, 221 F. 3d

1065, 1068 (8 Cir. 2000).

It is well established that a claimant for Social Security disability benefits bas th
burden of proving ér disability by establishing a physical or mental disability that has lasted
at least one year and that prevents fnrom engaging in any substantial gainful activity.

Pearsall v. Massanari274 F. 3d 1211, 1217 t?8Cir. 2001); see also 42 U.S.C.

8423(d)(1)(A). Tle Act defines “physical or mental impairment” as “an impairment that
results from anatomical, physiological, or psychological abnormalities hwtace
demonstrable by medically acceptable clinical and laboratory diagnoshiciqaes.” 42
U.S.C. 88423(d)(B A Plaintiff must show thatédr disability, not simply Br impairment,

has lasted for at least twelve consecutive months.

The Commissioner’s regulations requiex to apply a fivestep sequential evaluation
process to each dha for disability benefits: (1) whether the claimant had engaged in
substantial gainful activity since filingeh claim; (2) whether the claimant had a severe
physical and/or mental impairment or combination of impairments; (3) wheheer t
impairment(s) met or equaled an impairment in the listings; (4) whether the impairment(s
prevented the claimant from doing past relevant work; and (5) whether the claiagable

to perform other work in the national economy givendgs, education, and experien&ee
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20 C.F.R. 884.1520 Only if the final stage is reached does the fact finder consider the
Plaintiff's age, education, and work experience in light ef RFC. See McCoy v.
Schneider 683 F.2d 1138, 11442 (8" Cir. 1982); 20 C.F.R§404.1520, abrogated on

other grounds by Higgins v. Apfel, 222 F.3d 504, 505 (8th Cir. 2000); 20 C.F.R. 8404.1520.

II. Discussion

Plaintiff raises the following issues in this matter: 1) Whether the ALJ erred in his
credibility analysis; ad 2) Whether the ALJ failed to properly weigh the opinion of
Plaintiff's treating orthopedic specialist, Dr. John Park. (Doc. 8).

A. Credibility Analysis:

Plaintiff argues that the ALJ discountéer complaints indicating there was no
medical evidence thadditional surgeries had been recommended, and that the ALJ erred if
relying on Plaintiff's limited daily activities to discredit allegations of disabling imnpents.
Plaintiff also argues that she used a cane occasionally, and that her orthopedi
“recommended” a “trek” pole because it was steadier. The ALJ was required tdexoaibi
the evidence relating to Plaintiff's subjective complaints including evidgnesented by
third parties that relates to: (1) Plaintiff's daily activities; (2) the dumatfcequency, and
intensity of her pain; (3) precipitating and aggravating factors; (4) doségetiveness, and

side effects of her medication; and (5) functional restricticBeePolaski v. Heckler739

F.2d 1320, 1322 {8Cir. 1984). While an ALJ may not discount a claimant's subjective
complaints solely because the medical evidence fails to support them, anajldiscount
those complaints where inconsistencies appear in the record as a \hol&s the Eighth
Circuit has observed, “Our toudbse is that [a claimant’s] credibility is primarily a matter

for the ALJ to decide.” Edwards v. Barnhart, 314 F.3d 964, 38&{8 2003).
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In his decision, the ALJ found that although Plaintiff's medically determinable
impairments could reasonably be expected to cause the algggrioms her statements
concerning the intensity, persistence and limiting effects of the symptomaateeatiely
credible. (Doc. 10, p. 14). The ALJ discussed Plaintiff's daily activities, notingtigamade

short trips to the grocery store, tried to swim two times per week, could zdvag of

groceries weighing 10 pounds, and could sit in a regular chair a maximum of 45 minutes

(Doc. 10, p. 14)The ALJ also discussed the fact that the records indicated that Plaintiff was
able to attend to her personal care, prepare her own meals (sandwiches or qukésy
prepare full meals andbdousehold chores Wi breaksand help from her familydrive short
distances, shofor groceries and clothing, play music (guitar and piano) occasionally, attend
church on Sundays and Wednesdayxl visit her brother twice a month. (Doc. 10, p. 16).
The ALJ also recognized that Plaintiff reported she used a cane occasionaiyidiog long

distances and in wet condition®jt noted that it was not prescribed by a doctor, and that the

current medical record did not show that an assistive device for ambulation was

recommendé. (Doc. 10, p. 16).

With respect to possible surge®r. Park indicated in 2011 and 201#at Plaintiff
was not a candidate for a knee replacem@&uc( 10, pp362, 404. In August of 2014, Dr.
Andrew D. Heinzelmann reported that based on a Julg¢ 2RI, Plaintiff was a candidate
for an arthroscopic procedure on her right shoulder. (Doc. 1(3%y.524) However,this
record was not before the ALJ at the time of the May 23, 2014 decliéemertheless,hie
Appeals Council considered the additionmalcord and determined that the additional

evidence did not provide a basis for changing the ALJ’s decision. (Doc. 10, p. 6).
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When the Appeals Council has considered material new evidence and nonethele
declined review, the ALJ'decision becomes the final action of the Commissioner. The
Court then has no jurisdiction to review the Appeals Council's action because it isnalnonf

agency action.SeeBrowning v. Sullivan 958 F.2d 817, 8228th Cir.1992). At this point,

the Court’s task is only to decide whether the ALJ's decision is supported bynsabsta
evidence in the record as a whole, including the new evidence made part obthebsethe
Appeals Council that was not before the ALJ. As the United States Court of Appdalks for

Eighth Circuit has noted, "this [is] a peculiar task for a reviewing couitieyR. Shalalal8

F.3d 619, 622 (8th Cir.1994). However, once it is clear that the Appeals Council considerg
the new evidere, then we must factor in the evidence and determine whether the ALJ'Y
decision is still supported by substantial evidence. This requires the Court thatpen

how the ALJ would have weighed the newly submitted evidence had it been available at th

initial hearing.Flynn v. Chater107 F.3d 617, 621 (8th Cir.1997)Thus, the Court has

endeavored to perform this function with respect to the newly submitted evidence.

The Court has considered the additional evidence that was presented to the Appea
Couwncil, and although in August of 2018y. Heinzelmann reported Plaintiff was a candidate
for an arthroscopic procedure on her right shoulder, on June 2, 2014, Dr. Susai &dben-
reported that Plaintiff's motor strength was 5/5 in all muscle grougseimpper extremities
and lower extremitiegDoc. 10, p. 541). Dr. Raberaylor did report that liftingPlaintiff's
arm to the side and overhead bothered her, and diagnosed her with rotator cuff syndrome, |
the Court does not believe this would have changed the ALJ’s result, as the job that he fou
Plaintiff could perform- telephone solicitor required only occasional reachingictionary

of Occupational Titles 899.357-014.
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Based upon the foregoing, the Court finds there is substantial evidence ta slugpor
ALJ’s credibility analysis.

B. Weight Given to Treating Physician’s Opinion:

Plaintiff argues that Dr. Park, Plaintiff's treating physician,nsoghopedic surgeon,
and that the ALJ erred by discounting Dr. Park’s opinion containéusiMedical Source
Statementdated March 11, 2013. With respect to weight given to the opinions of treating
physicians, “[a] claimant’s treating physician’s opinion will generally hverg controlling
weight, but it must be supported by medically acceptable clinical and diagmas$ticques,

and must be consistent with other substantial evidence in the record.” Andrewsim, Col

No. 143012, 2015 WL 4032122 at *3'(&ir. July 2, 2015)(citing Cline v. Colvin, 771 F.3d

1098, 1102 (8 Cir. 2014). “A treating physician’s opinion may be discounted or entirely
disregarded ‘where other medical assessments are supported by bettee dhonough
medical evidence, or where a treating physician renders inconsistent opnaboadermine
the credibility of suclopinions.” Id. “In either casavhether granting a treating physician’s
opinion substantial or little weiglthe Commissioner or the ALJ must give good reasons for
the weight apportionedld.

In his decision, the ALJ acknowledged the fact that normally, Dr. Park’s opinion
would be afforded greater weighecause he is a treating physicigpoc. 10, p. 21).
However, the ALJ concluded that Dr. Parkjsinionwas more limiting thathe evidence of
record would support. (Doc. 10, p. 21). On March 7, 2012, Dr. Park reported that Plaintif
had full motion of her shoulder, and wanted her to “avoid jerking or heavy lifting with the
right shoulder.” (Doc. 10, p. 3600On January 14, 2013, Dr. Park reported that the previous

injections in Plaintiff's sholder and knee “really helpgdand she desired additional




injections. (Doc. 10, p. 429). Dr. Park wanted Plaintiff to continue with her regular program
of exercises to the extremities. (Doc. 10, p. 429).

One month later, on February 14, 2013, Dr. Park completed-pageschecknarked
form, diagnosingPlaintiff with degenerative arthritis in her right knee and impingement in
her right shoulder. (Doc. 10, p. 439t that time, le believed Plaintiff would need to
alternate sitting, standing, walking aretlining, elevate her right lower leg as needed, avoid
repetitive use of her right dominant upper arm, and take additional breaks. He noted that
Plaintiff was being treated by synvisc lubricant to her right knee and injed¢tidmer right
shoulder.”A treating physician’s checkmarks on [a medical source statement] form are
conclusory opinions that may be discounted if contradicted by other objective medical

evidence in the record.Cain v. Barnhart, 197 Fed. Appx. 531, 533" (@ir. 2006). In

addition, the record must be evaluated as a evi&¢eReece v. Colvin, No. 13460,slip op

at 6(8" Cir. Aug. 24, 2016)The ALJ found tht the severe limitations Dr. Park assessed on
February 14, 2013 did not seem consistent with his treatment records over the preaious
Considering the record as a whole, the Court agreeratsdthe ALJ gave sufficient reasons
for discounting the checikrarked Medical Source Statent of Dr. Park.

C. Hypothetical Question to VE:

After thoroughly reviewing the hearing transcript along with the entirdeace of
record, the Court finds that the hypothetical questions the ALJ posed to the Vietuibyth
the impairments which the AlLaccepted as true and which were supported by the record as &

whole.Goff v. Barnhart421 F.3d 785, 794 K‘BCir. 2005). Accordingly, the Court finds that

the VE’s opinion constitutes substantial evidence supporting the ALJ's concluston thg

Plaintiff would be able to perform her past relevant work as a telephone solicitarePw.




Chater 96 F.3d 294, 296 (8th Cir. 1996)(testimony from vocational expert based on properly

phrased hypothetical question constitutes substantial evidence).

V. Conclusion
Accordingly, having carefully reviewed the record, the Court finds substantial
evidence supporting the ALJ’s decision denying the Plaintiff benefits, and thdediston
is hereby affirmed. The Plaintiff's Complaint should be, and is lerdismissed with
prejudice.
IT IS SO ORDERED thi€4" day of August,2016.
ls) Evin L. Hetser

HONORABLE ERIN L. SETSER
UNITED STATES MAGISTRATE JUDGE




