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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION

MERINDA KILBOURNE PLAINTIFF

V. CIVIL NO. 16-5085

NANCY A. BERRYHILL,* Commissioner
Social Security Administration DEFENDANT

MEMORANDUM OPINION

Plaintiff, Merinda Kilbournebrings this action pursuant to 42 U.S.C. § 405(g), seeking
judicial review of a decision of the Commissioner of the Social Security Adnaitiastr
(Commissioner) denying her claifor supplemental security income (SSI) benefits under the
provisions of Title XVI of the Social Security Act (Act)n this judicial review, the Qurt
must determine whether there is substantial evidence in the anlatinésrecord to support
the Commissioner's decisiosee42 U.S.C. § 405(g).

l. Procedural Background:

Plaintiff protectivey filed her current applicatiofor SSI onMay 2, 2013, alleging an
inability to work due to multifocal choroidal, amautoimmune disorder, sacroilitis, migraines,
contorted vertebrae, asthma and allergies. (Tr. 54, ¥88administrativevideohearing was

held on May 16, 2014, at whichamtiff appeared with counsel and testified..(32-53).

1 Nancy A. Berryhill, has been appointed to serve as acting Commissioner of SouritySand is substituted as
Defendant, pursuant to Rule 25(d)(1) of the Federal Rules of Civil Procedure.
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By written decisiordatedAugust 14, 2014, the ALJ found ttaring the relevant time
period, Plaintiff had an impairment or combinationrmapairments that were severe..(ZB).
Specifically, the ALJ found Plaintiff had the following severe impairmeaftsrioretinitis ad
arthralgias However, after reviewing all of the evidence prasd, the ALJ determined that
Paintiff's impairments did not meet or equal the level of severity of any imgaitiisted in
the Listing of Impairments found in Appendix lyl§part P, Reguteon No. 4. (Tr23). The
ALJ found Raintiff retained the residual functional capacity (RFC) to

perform light work as defined in 20 CFR 416.967(b) except she cannot perform

tasks that would require excellent binocular vision or depth perception such as

driving. She should avoid hazards or moving machinery such as forklifts and
should not drive as part of work.
(Tr. 24). With the help of a vocational expert, the ALJ determiranhti#f could perform
work as a furniture rental clerk, a blending tank tender, and a toll collector. (Tr. 26)

Plaintiff then requested a review of the hearing decision by the Appeals Council, which
after considering additional evidence denibdt request on February 23, 2016. (T¥50
Subsequently, IRintiff filed thisaction. (Doc. 1). This case is before the undersigned pursuant
to theconsent of the parties. (Doc). 7Both parties have filed appeal briefs, and the case is
now ready for decision. (Docs. 12,)13

The Court has reviewed the entire transcript. The complete set of facts and asgumen
are presented in the parties’ briefs, and are repeated here only to the extent necessary.
. Applicable Law:

This Court's role is to determine whether the Commissioner's findings are supported b

substantial evidencenahe record as a wholdRamirez v. Barnhar292 F.3d 576, 583 (8th

Cir. 2002). Substantial evidence is less than a preponderance but it is enougbabanable

mind would find it adequate to support the Commissioner's decision. The AL3i®d@cust
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be affirmed if the record contains sudisial evidence to support it. Edwards v. Barnhart, 314

F.3d 964, 966 (8th Cir. 2003). As long as there is substantial evidence in the record th
supports the Commissioner's decision, the Court may not reverse it simplgdsoastantial
evidence exists in the record that would have supported a contrary outcome, or bezause

Court would have decided the case differentialey v. Massanari258 F.3d 742, 747 (8th

Cir. 2001). In other words, if after reviewing the record it is possible to dravwntwosistent
positions from the evidence and one of those positions represents the findings of the ALJ, t

decision of the ALJ must be affirmed. Young v. Apfel, 221 F.3d 1065, 1068 (8th Cir. 2000).

It is well established that a claimant for Social Segudisability benefis has the
burden of proving hedisability by establishing a physical or mental disability that has lasted
at leas one year and that prevents Heym engaging in any substantial gainful activity.

Pearsall v. Massana@l74 F.3d 1211, 1217 (8th C2001);seealso42U.S.C. 88 423(d)(1)(A),

1382c(a)(3)(A). The Act defines “physical or mental impairment” as “an impairmeint tha
results from anatomical, physiological, or psychological abnormalities whicdearenstrable

by medicallyacceptable clinical and laboratory diagnostic techniques.” 42 U.S.C. § 423(d)(3)
A Plaintiff must show that her disability, not simply herpairment, has lasted for at least
twelve consecutive months.

The Commissioner’s regulations require her to apply adiep sequential evaluation
process to eaclelaim for disability benefits(1l) whether the claimant has engaged in
substantial ginful activity since filing heclaim; (2) whether the claimant has a severe physical
and/or mental impairment or comiation of impairments; (3) whether the impairment(s) meet
or equal an impairment in the listings; (4) whether the impairment(s) prevent the tironan

doing past relevant work; ar{@) whether the claimant is able to perform other work in the
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national economy given her age, education, and experi€gee20 C.F.R. § 416.920. Only
if the final stage is reached does the fact finder consider the Plaintiff's agatieduand

work experience in light of heesidual functional capacitySeeMcCoy v. Schveiker, 683

F.2d 1138, 11442 (8th Cir. 1982), abrogated on other grounds by Higgins v. Apfel, 222 F.3d

504, 505 (8th Cir. 2000); 20 C.F.R. § 416.920.
[Il.  Discussion:

Of particular concern to the undersigned is the ALJ’'s RFC determind®B@. is the
most a person can do despite that person’s limitations. 20 C.F.R. 8§ 404.1545(a)(1). It |s
assessed using all relevant evidence in the reddrd. This includes medical records,
observations of treating physicians and others, and the clainmamt'sdescriptions of her

limitations. Guilliams v. Barnhart, 393 F.3d 798, 801 (8th Cir. 20@i;helberger v.

Barnhart 390 F.3d 584, 591 (8th Cir. 2004). Limitations resulting from symptoms such as|
pain are also factored into the assessment. 20 C.F.R. § 404.1545(a)(3). The United States
Court of Appeals for the Eighth Circuit has held that a “claimant’s residnelional capacity

is a medical question.Lauer v. Apfe] 245 F.3d 700, 704 (8th Cir. 2001). Therefore, an ALJ’s
determination concernjna claimant's RFC must be supported by medical evidence that

addresses the claimant’s ability to function in the workpléesvis v. Barnhart353 F.3d 642,

646 (8th Cir. 2003). “[T]he ALJ is [als0] required to set forth specificallglaamant’s

limitations and to determine how those limitations affect h[er] RAG.”

In the present case, the ALJ determined Plaintiff is able to perform ligtt with
limitations. In making this determination, the ALJ notes that theexamining medical
consultang opined that Plaintiff could perform light woda June 28, 2013, and September

11, 2013. (Tr. 58, 69)A review of the record revealed ttat June 7, 2013, Dr. Roy Sampson




indicated that Plaintiff's back pain was uncontrolled and that Plaintiff wasleit@ obtain a
MRI due to the lack of finance§Ir. 264-267). Medical records dated after September of
2013, indicate Plaintiff continued to complain of pain all over her bodylaintiff was
diagnosed with carpal tunnel syndroofethe right uppeextremityin October of 2013, and
continued taccomplainof severepain in her elbows in March of 2014. (Tr. 350, 36Ajter
reviewing the recal, Court believes remand is necessary for the ALJ to more fully and fairly
develop the record regarding Plaintiff's physical RFC.

On remand, the ALJ is directed to aglsl interrogatories to a medical professional
requesting that said physiciagview P&intiff's medical records; complete a RFC assessment
regarding Plaintiff's capabilities during the time period in question; and give #iobjbasis
for the opinion so that an informed decision can be made regarding Plaintifistatpkerform
basicwork activities on a sustained basis. The ALJ may also order a consultative examinatio
in which, the consultative examiner should be asked to review the medical evideswa df r
perform examinations and appropriate testing needed to properly dsadPlagntiff's
condition(s), and complete a medical assessment of Plaintiff's abilities toparéok related

activities. See20 C.F.R. 8§ 416.917.

With this evidence, the ALJ should thenewaluate Plaintiff's RFC and specifically
list in a hypothatal to a vocational expert any limitations that are indicated in the RFC

assessments and supported by the evidence.

V. Conclusion:

Accordingly, the Court concludes that the ALJ's decision is not supported by

substantial evidence, and therefore, the denial of benefits to the Plaintiff shaelkbs=d




and this matter should be remanded to the Commissioner for further consideregi@anpto

sentence four of 42 U.S.C. § 405(qg).

DATED this 1st day ofSeptembeR017.

Isl Gvin L. Wiedomann

HON. ERIN L. WIEDEMANN
UNITED STATES MAGISTRATE JUDGE




