Skaggs-Silen

V. Social Security Administration Commissioner

IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION

ANNA R.SKAGGS-SILEN PLAINTIFF

V. CIVIL NO. 5:16-CV-5172

NANCY A. BERRYHILL, ! Acting Commissioner,
SocialSecurityAdministration DEFENDANT

MEMORANDUM OPINION

Plaintiff, Anna R. Skaggs-Silen, bringlis action pursuant to 42 U.S.C. § 405(g),
seeking judicial review ofa decision of the Commissianeof the Social Security
Administration (Commissioner) dging her claim for a period alisability and disability
insurance benefits under the provision of Title Il of the Socealugty Act (Act). In this
judicial review, the Court must determine ather there is substantial evidence in the
administrative record to supporeticommissioner’s decision. S¢2 U.S.C. § 405(g)

l. Procedural Background:

Plaintiff protectively filed her currenapplication for DIB on October 20, 2014,
alleging an inability to worksince May 20, 2014, due to gknerative disc disease,
fiboromyalgia, irritable bowel syndrome, crohrdssease, chronic lower back and hip pain,

chronic fatigue syndrome, insomnia, anyjettypothyroidism, borderline autism, and adult

L Nancy A. Berryhill, has been appointed to serve as@@ommissioner of Social Setity, and is substituted as
Defendant, pursuant to Rule 25(d)(1}tlvé Federal Rules of Civil Procedure.
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ADHD. (Doc. 13, pp. 69-70, 82). For DIB purposé@daintiff maintained insured status
through December 31, 2019. (Dd@S, pp. 69, 82). An administige hearing was held on
December 14, 2015, at which Plaintiff appeaneth counsel and testified. (Doc. 13, pp. 32-
67).

By written decision dated February 8, 201& #i_J found that Plaintiff had severe
impairments of chronic pain syndrome, obestyd anxiety. (Doc. 13, p. 17). However, after
reviewing all of the evidence presented, the Akefermined that Plaintiff’'s impairments did
not meet or equal the level of severity of ampairment listed in the Listing of Impairments
found in Appendix |, Subpart Regulation No. 4. (Doc. 18p. 18-20). The ALJ found that
Plaintiff retained the residual functional capa¢RFC) to perform light work as defined in 20
CFR 8§ 404.1567(b), except that Plaintiff could ustend, remember, and carry out more than
simple tasks and instructions, Imat complex instructions or task(Doc. 13, pp. 20-24). With
the help of a vocational expefVE), the ALJ determined #t Plaintiff was capable of
performing past relevant work as a reto@pst and file clek. (Doc. 13, pp. 24-25).

Plaintiff then requested a review of thearing decision by the Appeals Council, which
denied that request on May 14,180 (Doc. 13, pp. 1-5). Sulzpeently, Plaintiff filed this
action. (Doc. 1). This case is before the undaesl pursuant to the osent of the parties.
(Docs. 5, 6). Both parties have filed appleaéfs, and the case is now ready for decision.
(Docs. 14, 15).

The Court has reviewed the entire transcriphe complete set of facts and arguments

are presented in the parties’ briefs, and goeated here only to the extent necessary.




Il. Applicable Law:
This Court’s role is to determine wether the Commissionerf;xdings are supported

by substantial evidence ¢ime record as a whold&Ramirez v. Barnhar292 F.3d 576, 583 (8th

Cir. 2002). Substantial evidence is less thareponderance but it @ough that a reasonable
mind would find it adequate to support the Cassioner’s decision. The ALJ’s decision must

be affirmed if the record contains substdréiadence to support it. Edwards v. Barnhart, 314

F.3d 964, 966 (8th Cir. 2003). As long as thersubstantial edence in the record that
supports the Commissioner’s deoisi the Court may not reverse it simply because substantial
evidence exists in the recotidat would have supported artrary outcome, or because the

Court would have decided the case differentialey v. Massanari, 258 F.3d 742, 747 (8th

Cir. 2001). In other words, if after reviewing ttezord it is possible to draw two inconsistent
positions from the evidence and one of those positions represents the findings of the ALJ, t

decision of the ALJ must be affirmedoung v. Apfel, 221 F.3d 1065, 1068 (8th Cir. 2000).

It is well-established that claimant for Social Security disability benefits has the
burden of proving his disability bgstablishing a physical or menthitability that has lasted
at least one year and that prevents her fesmmgaging in any substantial gainful activity.

Pearsall v. Massanari, 27436 1211, 1217 (8th Cir. 2001); s&eo 42 U.S.C. 88 423(d)(1)(A),

1382c (a)(3)(A). The Act defines “physical mental impairment” as “an impairment that

results from anatomical, physiological, oypisological abnormalities which are demonstrable
by medically acceptable clinical and laboratorygdiastic techniques.” 42 U.S.C. § 423(d)(3).

A Plaintiff must show that her disability, nstimply her impairment, lsalasted for at least

twelve consecutive months.




TheCommissioner'segulationsrequire her to apply avie-step sequential evaluation
process to each claim for disability benefi{fd) whether the claimant has engaged in
substantial gainful activity sindéing her claim; (2) whether the claimant has a severe physical
and/or mental impairment or combination op@rments; (3) whether the impairment(s) meet
or equal an impairment in the listings; (4) whether the impairment(s) prevent the claimant fron
doing past relevant work; and, (@hether the claimant is able perform other work in the
national economy given her aggjucation, and experienc8ee 20 C.F.R. § 404.1520(a)(4).

Only if the final stage is reached does the famter consider the Plaintiff’'s age, education,

and work experience in light of her resid@ahctional capacity._ & McCoy v. Schweiker,

683 F.2d 1138, 1141-42 (8th Cir. 1982), abrogatedther grounds by Higas v. Apfel, 222

F.3d 504, 505 (8th Cir. 200@0 C.F.R. § 404.1520(a)(4)(v).
lll.  Discussion:

Plaintiff argues the following issues on &pp 1) the ALJ failed to fully and fairly
develop the record; 2) the ALJed in his credibility determirni@n; 3) the ALJ erred in giving
Dr. Daidon’s Medical Source Statement little gieti and 4) the ALJ erred in finding that
Plaintiff could perform her paselevant work. (Doc. 14¥.

A. Full and Fair Development of the Record:

Plaintiff argues that the ALJ erred in failj to fully develop th record by failing to
order a consultative physical exiaation as well as a consultative mental examination in order
to have a sufficient record to make a dexisi (Doc. 14, p. 1-3). The ALJ has a duty to fully

and fairly develop the record. See FramnkShalala, 47 F.3d 935, 938 (8th Cir. 1995). The

ALJ’s duty to fully and fairly develop the record is independent of Plaintiff's burden to press

2 The Court has reordered Plaintiff's arguments to correspdthdive five-step analysidilized by the Commissioner.
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her case. Vossen v. Astrue, 612 F.3d 1011, 1016 (8th Cir. 2010). The ALJ, however, is n

required to function as Plaintiff's substituteunsel, but only to deve a reasonably complete
record. “Reversal due to failure to develop tbeord is only warranted where such failure is

unfair or prejudicial.”_Shannon v. Chater, 68d 484, 488 (8th Cir. 1995). “While an ALJ

does have a duty to develop tkeeard, this duty is not nevending and an ALJ is not required

to disprove every possible impairment.” Gy v. Astrue, 648 F.3d 605, 612 (8th Cir. 2011).

In this case, the record consists of phgsiRFC assessments and psychiatric review
techniques completed by non-examining medamaisultants, a Medical Source Statement
form completed by a treating physician, and Ritis medical records, which included two
years of clinic notes from her treating physicigkiter reviewing theentire record, the Court
finds the record before the ALJ contained ¢lve@lence required to make a full and informed
decision regarding Plaintiff's capabilities dugithe relevant time period. Accordingly, the

undersigned finds the ALJ fullynd fairly develped the record.

B. Subjective Complaints and Symptom Analysis:

The ALJ was required to consider all teeidence relating to Plaintiff's subjective
complaints including evidence presented by thirdiga that relates to: (1) Plaintiff's daily
activities; (2) the duration, déquency, and intensity of her pain; (3) precipitating and
aggravating factors; (4) dosage, effectivenessl side effects afier medication; and (5)

functional restrictionsSee Polaski v. Heckler, 739 F.2d 1320, 1322 (8th Cir. 1984). While an

ALJ may not discount a claimant’s subjective ctaimis solely because the medical evidence
fails to support them, an ALJ may discount tn@emplaints where inconsistencies appear in

the record as a whole. Id. As the Unite@t& Court of Appeals for the Eighth Circuit

Dt




observed, “Our touchstone is that [a claimant’s] credibility is primarily a matter for the ALJ to

decide.” Edwards v. BarnhaB14 F.3d 964, 966 (8th Cir. 2003).

After reviewing the administrative recoiitljs clear that the ALJ properly considered
and evaluated Plaintiff's subjective complaints, uigthg the Polaski factors. Plaintiff testified
at a hearing before the ALJ on December 14, 2015, that she was unable to work because
could only stand and sit for short periods ofdj despite the methadone and other medications
that she was taking. (Doc. 13, p. 4&8lowever, in a Function Report completed on November
14, 2014, Plaintiff stated that sbbtained guardianship of height-year-old granddaughter
when she was one week old and has cared for her since that time.18Dpc198). Plaintiff
reported that she prepared the child’'s medits;her laundry; and played with her when she
was able. (Doc. 13, p. 198). Plaintiff reportedttshe fed, watered, and otherwise cared for
her thirteen-year-old cand two dogs. (Doc. 13, p98). Plaintiff stated #t it took her almost
an hour to get dressed and that she had aekidition that caused her legs to bleed when she
shaved them, but otherwise, she had no prablwith personal care. (Doc. 13, p. 198).
Plaintiff needed no reminders to care for hers@lioc. 13, p. 199). Shaso prepared simple
meals; did laundry; and cleaned her house, afth@he stated that cleaning could take her all
day. (Doc. 13, p. 199). Plaintiff reported that shald walk short distances, drive a car, ride
in a car, go out alone, shop in stores for fond elothing, pay bills, count change, handle a
savings account, and use a checkbmokioney order. (Doc. 13, p. 200). Plaintiff noted that
her husband, who is also disahlevould also help care for thetpend go to the grocery store
for her when needed. (Doc. 13, pp. 198, 200)ain@ff stated that she enjoyed watching
television, writing and doing “family things.” @. 13, p. 201). Plaintiff visits with friends

on the phone daily and will visit them at thBbmes on occasion; she has no trouble getting




along with others; and she follows written aspmbken instructions very well. (Doc., 13, p.
202). Plaintiff reported that she used a cahdimes for ambulation; that her pain was
improved with her medication; and that she hadide effects from her medication. (Doc. 13,
pp. 203-204).

This level of activity belies Plaintiff's eoplaints of pain and limitation, and the Eighth
Circuit has consistently held that the ability to perform such activitagradicts a Plaintiff’s

subjective allegations of dising pain._See Hutton v. Apfel 75 F.3d 651, 654-655 (8th Cir.

1999) (holding ALJ’s rejection of claimantapplication supported bgubstantial evidence
where daily activities—making breakfast, wegh dishes and clothes, visiting friends,
watching television and driving—eve inconsistent with claiwf total disability).

With regard to Plaintiff's physical and meahimpairments, the record revealed that

Plaintiff was treated conservatively for chroni@rpsyndrome, chronic back pain, and anxiety.

See Black v. Apfel, 143 F.3d 383, 386 (8th Cir. 1998); see Robinson v. Sullivan, 956 F.2d 836

840 (8th Cir. 1992) (course of conservative treateentradicted claims afisabling pain).
Based on the medical records, Plaintiff alppeared to experience some relief for her
physical and mental conditions. Specifically, Ridi testified that he had taken the same
medications for pain and anxiety for seventgears. (Doc. 13, p. 49). Moreover, during the
relevant time period, Plaintiff consistently refgal to Dr. Paul Daidone at Via Medical that
her pain had improved with her current methad@ggmen, and as a result her quality of life
had also improved. (Doc. 13, pp. 265, 266, 267, 268, 273). Furthermore, on those same
occasions, she also reported that she wasistgérough the night and that she was able to
participate in activities at home. ¢b. 13, pp. 265, 266, 267, 2682 273). On other

occasions, she reported that her pain was esiéy medication and that she did not have any




side effects from the medication. (DA, pp. 312, 320, 324, 332). An impairment which

can be controlled by treatment or medication iscoosidered disabling. See Estes v. Barnhart,

275 F.3d 722, 725 (8th Cir. 2002) (citations omitted).

In determining credibility, the ALJ further took into consideration that Plaintiff
performed work at a sedentary, light or mediexel for many years with her alleged disabling
conditions. (Doc. 13, p. 42-45, 62-65)Vorking generally demonsites an ability to perform

a substantial gainful activity.” Bransen Astrue, 678 F. Supp. 2d 947, 960 (E.D. Mo. 2010)

(citing Goff v. Barnhart, 42F.3d 785, 792 (8th Cir. 2005)).

Moreover, at the hearing before the ALJ, Riidii testified that helast employment as
a lab tech/medical assistant ceased in 2014 wieesoompany laid off several workers. (Doc.
13, pp. 44-45). Plaintiff further testified that stumtinued to look for work after she was laid
off. (Doc. 13, p. 39). She stated that she waable to find a job anihat no one would hire
her as a result of the medications she took dailgt basis. (Doc. 13, p. 39). “Acts which are
inconsistent with a claimant’s assertion afability reflect negatiely upon that claimant’s

credibility.” Branson v. Astrue, 678 Fufp. 2d 947, 960 (E.D. Mo. 2010) (citing Johnson v.

Apfel, 240 F.3d 1145, 1148-49 (8th Cir. 2001)).

Plaintiff also testified thashe received unemployment benefits during the third and
fourth quarters of 2014. (Doc. 13, p. 39) hW the receipt of these benefits is not conclusive,
applying forunemploymenbenefitsadversely affectsredibility because an unemployment

applicant “must hold himself out asahable, willing and able to work3mith v. Colvin, 756

F.3d 621, 625 (8th Cir. 2014)
While it is clear that Plaintiff suffersvith some degree dimitation, she has not

established that she was unablemngage in any gainful activifyrior to the expiration of her




insured status. Accordingly, the Court conclitieat substantial evaéthice supports the ALJ’'s
conclusion that Plaintiff's subjective cotamts were not totally credible.

D. The ALJ's RFC Determination and Medical Opinions:

RFC is the most a person can do despi@ person’s limitaons. 20 C.F.R. §
404.1545(a)(1). It is assessed using all releeardence in the record. Id. This includes
medical records, observations of treating bans and others, and the claimant’s own

descriptions of her limitations. Guilliams Barnhart, 393 F.3d 79801 (8th Cir. 2005);

Eichelberger v. Barnhart, 399.3d 584, 591 (8th Cir. 2004)Limitations resulting from

symptoms such as pain are also factoredthre@ssessment. 20 C.F.R. § 404.1545(a)(3). The
United States Court of Appeals for the Eigl@hcuit has held that a “claimant’s residual
functional capacity is a mexhl question.”_Lauer v. Apfel245 F.3d 700, 704 (8th Cir. 2001).
Therefore, an ALJ’s determination concerningaimant’s RFC mus$te supported by medical

evidence that addresses the claimant’s altdifyinction in the workplace. Lewis v. Barnhart

353 F.3d 642, 646 (8th Cir. 2003). “Hg ALJ is [also] requiretb set forth specifically a

claimant’s limitations and to determine how those limitations affect her RFC.” Id.

“The [social security] regulations provideatha treating physician@pinion ... will be
granted ‘controlling weight provided the opinion isvell-supported bymedically acceptable
clinical and laboratory diagnostiechniques and is not inconsistent with the other substantial

evidence in [the] record.” Prosch v. Apf@01 F.3d 1010, 1012-13 (8&ir. 2000) (citations

omitted). An ALJ may discount such an opinibother medical assessments are supported
by superior medical evidence, or if the treajpgysician has offered inconsistent opinions. Id.

at 1013. Whether the weight acded the treating physician’s opon by the ALJ is great or




small, the ALJ must give good reasons ftiat weighting._Id. (citing 20 C.F.R. §

404.1527(d)(2)).

In the present case, when determining that Plaintiff could perform light work with
limitations, the ALJ considered the relevantdical records, the medical opinions from
treating, examining, and non-examining physiciam] set forth the reasons for the weight

given to the opinions. _Renstrom v. Astré&80 F.3d 1057, 1065 (8th Cir. 2012) (“It is the

ALJ’s function to resolve cohi€ts among the opinions of xaus treating and examining

physicians”) (citations omitted); Prosch v. Apf201 F.3d 1010 at 1012 (the ALJ may reject

the conclusions of any medical expert, whethieed by the claimanbr the government, if

they are inconsistent withe record as a whole).

In his argument, Plaiifit points to an April 8,2015, Medical Source Statement
performed by her treating physician, Dr. PBalidone, where he opindbat Plaintiff could
occasionally and frequently lift less than fgounds; could stand and/or walk less than two
hours in an eight hour day; could sit less tlsanhours in an eight hour day; could never
perform postural activities; and was limited@aching overhead with her arms. (Doc. 13, pp.
304-306). The ALJ discussed the consultativen@ration and found that it was entitled to
little weight as it was not supged by the record. (Doc. 13,24). Specifically, Dr. Daidone
cites only to Plaintiff's subjeste complaints of back pain as support for the limitations he
placed on her. (Doc. 13, p. 24). The ALJ disond that Dr. Daidone’s assessment was in
conflict with Plaintiff's own stagments of her activities of dgiliving, as well as with his own
treatment records. (Doc. 13, p. 24). As preMipudsscussed, Dr. Daidone’s clinical records
revealed Plaintiff’'s reports & her pain had improved witier current methadone regimen,

and as a result her quality of life had alsgiaved; that she was sleeping through the night;
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that she was able to participate in activities@he; and that she did not have any side effects
from the medication. The medical records asowed that while Plaintiff's physical exams
noted paraspinal muscle tendesséo palpation and complaintspsin with a decrease in her

medication, many of her physical examinatiem®wed that she had normal ROM, normal

strength and tone, and negative straight leg raise test bilaterally in her cervical, thoracic ai

lumbar spine; normal joint stability, normahge of motion, and normal strength in her upper
and lower extremities; a normal gait; andevidence of depression. (Doc. 13, pp. 314-315,

318-319, 322-323, 326-327, 334).

The ALJ also discussed the non-examimmedical consultantghysical assessments
and gave them great weight dieethe fact that their opinions were supported by the objective
medical evidence as well as Plaintiff's repotteat her pain levels improved with her
medication, and that she was still able to perfaativities of daily living,despite it taking her
longer than it had previously. (Doc. 13, p. 2BJowever, the ALJ gave little weight to the
Psychiatric Review Techniques performed by lon-examining medical consultants because
Plaintiff had suffered from anxiety for mangars, had been on medication for anxiety for
many years, and testified that her pain lemgbacted her anxiety and her concentration,
persistence and pace. (Doc. 13, p. 23). ThesAth) determined that Plaintiff's anxiety was
a severe impairment and limited her to more giaple tasks and instructions, but no complex

tasks and instructions. e8 Brown v. Astrue, 611 F.3d 941, 951-52 (8th Cir. 2010) (The ALJ

has the responsibility to determine which fimg are inconsistenhd which opinions should

be given greater weight than other opinions.).

The ALJ also took Plaintiff’'s obesity into@munt when determinindpat Plaintiff could

perform light work with limitations._He v. Astrue, 578 F.3d 873, 881-882 (8th Cir. 2009)

11
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(when an ALJ references the claimant’s dlyeduring the claim evaluation process, such

review may be sufficient to avoid reversal).

Based on the record as a whole, the €éinds substantial evidence to support the

ALJ’'s RFC determination of lighwvork with limitations.

E. Past Relevant Work
Plaintiff has the initial burdeaf proving that she suffers from a medically determinable

impairment which precludes the performance of past work. Kirby v. Sullivan, 923 F.2d 1323

1326 (8th Cir. 1991). Only after the claimaestablishes that a disability precludes
performance of past relevant tkowill the burden shift to th Commissioner to prove that the

claimant can perform other work. Pickne Sullivan, 985 F.2d 401, 403 (8th Cir. 1993).

According to the Commissioner’s interpretatmfrpast relevant work, a claimant will
not be found to be disabled if she retains the RFC to perform:

1. The actual functional demands and job duties of a
particular past relevant jobr

2. The functional demands and job duties of the

occupation as generally required by employers
throughout the national economy.

20 C.F.R. 88 404.1520(e); S.S.R. 82-61 (1982)tida. Sullivan, 901 F.2d 650, 653 (8th Cir.

1990) (expressly approving the two past from S.R. 82-61).

Here, the ALJ specifically founithat Plaintiff couldreturn to her paselevant work as
a receptionist and file clerkDoc. 13, p. 24). In doing sthe ALJ relied upon the testimony
of the Vocational Expert, who after reviewi the ALJ's proposed hypghetical question,
which included the limitations addressed ie RFC determination discussed above, opined
that the hypothetical individual would be ableperform Plaintiff's pastelevant work._See

12




Gilbert v. Apfel 175 F.3d 602, 604 (8th Cir. 1999) (“Thestienony of a vocational expert is

relevant at steps four and five of the Corssioner’s sequential analysis, when the question
becomes whether a claimant with a severe impant has the residuéinctional capacity to
do past relevant work or other work.”) (citations omitted). Accordingly, the Court finds
substantial evidence to support the ALJ’s finding that Plaintiff could perform her past relevant
work as a receptionist and file clerkthsse jobs are generally performed.
IV.  Conclusion:

Having carefully reviewed the record,etlundersigned finds substantial evidence
supporting the ALJ’s decision denying the Pldirienefits, and thuthe decision should be
affrmed. The undersigned further finds thia¢ Plaintiffs Complaint should be dismissed

with prejudice.

DATED this 28th day of August, 2017.

Isl Erin L. Wiedemann

HON. ERIN L. WIEDEMANN
UNITED STATES MAGISTRATE JUDGE
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