Etzkorn v. Sg

Cial Security Administration Commissioner D

IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION

MARY ELIZABETH ETZKORN PLAINTIFF

V. CIVIL NO. 16-5195

NANCY A. BERRYHILL,
Acting CommissionerSocid Security Administratioh DEFENDANT

MEMORANDUM OPINION

Plaintiff, Mary Elizabeth Etzkornbrings this action pursuant to 42 U.S.C. § 405(g),
seeking judicial review of a decision dhe Commissioner of the Social Security
Administration {Commissioné€r) denying fer claim fora period of disability andisability
insurance benefits (“DIB"under the provisions of Title of the Social Security Act' Act”).

In this judicial review, te Court must determine whether there is substantial evidence in the
administrative record to support the Commissioner's deciSee42 U.S.C. § 405(Q)
l. Procedural Background:

Plaintiff protectively filed lerapplicationfor DIB onJuly 21, 2013(ECF No.9, p.18).

In her application, Plaintiff alleges disability due ¢bronic pain, neuropathy, fiboromyalgia,
diabetes, bipolar disorder, supraventricular tachycardia, thyroid diseastapositic stress
disorder (“PTSD”), migraine headaches, amdable bowel syndrome (“IBS?)(ECF No.9,

p. 243. Plaintiff alleges ammended onset date ©ttober 27, 20L1(ECF No.9, pp. 18, 3k

1 Nancy A. Berryhill is now the Acting Commissioner of Social Security. lRumstoRule
25(d) of the Federal Rules of Civil Procedure, Nancy A. Berryhill should be substituted f
Acting Commissioner Carolyn W. Colvin as the defendant in this suit. No further acéida ne
to be taken to continue this suit by reason ofldsesentence of section 205(g) of the Social
Security Act,42 U.S.C. § 405(g).

bc. 14

Dockets.Justi

a.com


https://dockets.justia.com/docket/arkansas/arwdce/5:2016cv05195/49686/
https://docs.justia.com/cases/federal/district-courts/arkansas/arwdce/5:2016cv05195/49686/14/
https://dockets.justia.com/

Theseapplicatiors weredenied initially and again upon reconsideration. (ECFpp. 63-
97).

Thereatfter, Plaintiff requested an administrative hearing oddreed applicatiorand
this hearing request was granted. (ECF Yqp. 115-2D Plaintiff's administrative hearing
was held orFebruary 13, 2015n Fort Smith, Arkansas (ECF N8, pp. 33-62. Plaintiff
appearedn persorand was represented by Mary JackgdnPlaintiff and Vocational Expert
(“VE”) Debra Steeléestified at this hearindd. At the time of this hearing, Plaintiff wésrty-
two (42) years old, which is defined as a “younger person” ug@et.F.R.88 404.1563(c).
As for herlevel of education, Plaintiff attended some college courses but did not earn a colleg
degree (ECF No. 9, pp. 38-39

After this hearing, on June 5, 2015, the ALJ entered an unfavorable decision denyin
Plaintiff's application forDIB. (ECF No 9, pp.15-25. In this decision, the ALJ found Plaintiff
last met the insured status requirements of the Act thrivlagbh 31, 2016. (ECF N@, p. 20,
Finding 1). The ALJ also found Plaintiff had not engaged in Substaaaemful Activity
(“SGA") since October 27, 2010Plaintiffs amended lfeged onsetate (ECF No.9, p. 20,
Finding 2. The ALJ determined Plaintiff had the following severe impairmetiehetes
mellitus with neuropathy and tachycardigdCF No.9, pp. 20-21Finding3). Despite being
severe, the ALJ determined these impairments did not meet or medically equal th
requirements of any of the Listings of Impairments in Appendix 1 to Subpart &todF%
(“Listings”). (ECF No. 9, p. 21, Finding)4

The ALJ then considered Plaintiff's Residual Functional Capacity (‘RFEGQHNo.
9, pp.21-25 Finding5). First, the ALJ evaluated Plaintiff's subjective complaints and found

her claimed limitations were not entirely credibld. Second, the ALJ determindlainiff

D




retained the RFC to perforfisedentary work as defined in 20 C.F.R. § 404.1567(a) except
[Plaintiff] can occasionally climb, balance, stoop, kneel, crouch, and crawl [ahd] fg]st
avoid concentrated exposure to hazard[s] such as dangerous moving machinery a
unprotected heights.ld. The ALJ then determined Plaintiffas able to perform hdPast
Relevant Work (“PRW"jas a customer service representative and as an account coordinatg
as they were actually and generally perform@CF No.9, p. 25 Finding 6). The ALJ
thereforedetermined Plaintiff had not been under a disability, as defined by the Act, from
October 27, 201,Plaintiff's amendedlleged onset datthroughJune 5, 2015he date of the

ALJ’s decision (ECF No. 9, p. 25, Finding).7

Thereafter, on July 7, 2015, Plaintiff requested a review by the Appeals Council (ECF|

No. 9, pp. 11-1% The Appeals Council denied this request on July 6, 2016. (ECB, [gp.
6-10). On August 1, 201 6Plaintiff filed the present appeal Withis Court. (ECF No. 1). The
parties consented to the jurisdiction of this Court on August 2, 2016. (EC3).Ndis case is
now ready for decision.
. Applicable Law:
This Court’s role is to determine whether substantial evidence supports thg

Commissioner’s findings. Vossen v. Astrue, 612 F.3d 1011, 1015 (8th Cir. 2010). Substantig

evidence is less than a preponderance but it is enough that a reasonable mindnaiduld fi

adequate to support the Commissioner’s decision. Teague v. Astrue, 638 F.3d 611, 614 (§

Cir. 2011). We must affirm the ALJ’s decision if the record contains substanit®nce to

support it._Blackburn v. Colvin761 F.3d 853, 858 (8th Cir. 2014)s long as there is

substantial evidence in the record that supports the Commissioner’s decision, thaagourt

not reverse it simply because substantial evidence exists in the record thdt hagal
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supported a contrary outcome, or because the court \mawtel decided the case differently.

Miller v. Colvin, 784 F.3d 472, 477 (8th Cir. 2015). In other words, if after reviewing the

record it is possible to draw two inconsistent positions from the evidence and one of thoge
positions represents the findings of the ALJ, we must affirm the ALJ’s deddion.

A claimant for Social Security disability benefits has the burden of prokang
disability by establishing a physical or mental disability that has lasted ableayear and

that prevents ér from engagig in any substantial gainful activitearsall v. Massana@74

F.3d 1211, 1217 (8th Cir. 20018ee also42 U.S.C.§§ 423(d)(1)(A) The Act defines
“physical or mental impairment” as “an impairment that results from anatomical,
physiological, or psycHogical abnormalities which are demonstrable by medically acceptable
clinical and laboratory diagnostic techniques.” 42 U.S&433(d)(3) A Plaintiff must show
that kerdisability, not simply kBrimpairment, has lasted for at least twelve consecutivemso

The Commissioner’s regulations require her to apply adiep sequential evaluation
process to each claim for disability benefits: (1) whether the claimant hageshgn
substantial gainful activity since filing her claim; (2) whether the claitas a severe physical
and/or mental impairment or combination of impairments; (3) whether the impairnreas)
or equal an impairment in the listings; (4) whether the impairment(s) prevent thentl&ona
doing past relevant work; and, (5) whethez thaimant is able to perform other work in the
national economy givenidiage, education, and experienSee20 C.F.R.88 404.1520(a)(4).
Only if she reaches the final stage does the fact finder consider Prigdf, education, and

work experience itight of his residual functional capacitgee McCoy v. Schweike683

F.2d 1138, 11442 (8th Cir. 1982), abrogated on other grounds by Higgins v. Apfel, 222 F.3d

504, 505 (8th Cir. 2000); 20 C.F.R. §§ 404.1520(a)(4)(v).




IIl.  Discussion:

Plaintiff raisesthree issueson appeal:1) The ALJ erred in his evaluation of the
physicians’ opinion evidence on the record and the weight provided to those gpbithres
ALJ's RFC assessment was not supported by substantial evidence on the recuaraotes
and 3 The ALJ erred at step two of the sequential evaluation process when harkdarot
all of Plaintiff's medically determinable impairments were sevi@&€F No. 12.

A. Severe Impair ments

An impairment is severe within the meaning of the regulations if it significantly limits
an individual's ability to perform basic work activities. 20 C.F.RI031520(a)(4)(ii). An
impairment or combination of impairments is not severe when medical and otherceviden
establish only a slight abnormality ocambination of slight abnormalities that would have no
more than a minimal effect on an individigaability to work. 20 C.F.R. § 404.1521. The
Supreme Court has adopted a "de minimis standard” with regard to the severitydstanda

Hudson v. Bowen, 870 F.2d 1392, 1395 (8th Cir. 1989). "While '[s]everity is not an onerous

requirement for the claimant to meet . . . it is also not a toothless standardht WiClovin,

789 F.3d 847, 855 (8th Cir. 2015) (quotifigby v. Astrue 500 F.3d 705, 708 (8th CR007);

see also Mittlestedt v. ApfeP04 F.3d 847, 852 (8th Cir. 2000) (plaintiff bears the burden to

establish severe impairments at stwp of the sequential evaluation).

Plaintiff argues this case should be reversed and remanded because Pldietj&d
chronic pain syndrome, chronic back pain with chronic lumbar strain and facet arthrosis, and
reconstructive surgery of a weight bearing joint status post distéfifvacture were sever
impairments the ALJ failed to consider. (ECF No. 12, ppl3R Plaintiff, however, directs

this court only to Plaintiff's diagnoses of said impairments in the retmbrilere diagnosis is




not sufficient to prove disability, absent some evidence to establish a functienaddaling

from that diagnosisSee Tenary v. Bowen, 898 F.2d 1361, 1364 (8th Cir. 1998 ALJ,

moreover, adhered to the sequential evaluation process and was required to etingider
Plaintiff's impairments; even those he determined were not seVae ALJ specifically
considered Platiff's impairments in combination where the ALJ determined Plaintiff's
combination of impairments did not meet or medically equal the severity of one of the
impairments in the Listings and when the ALJ made his RFC determination, “[having

considered altestimony at the hearing and the medical evidence in the re¢a@F No.9,

p. 29; SeeHajek v.Shalala30 F.3d 89, 92 (8th Cir. 1994) (ALJ properly considered combined
effects of a claimant’s impairments where ALJ determined the claimant did netahav
impairment or combination of impairments that rendered him disabled as definedAwny)the

See also Browning v. Sullivan, 958 F.2d 817, 821 (8th Cir. 1993) (ALJ properly considered

combined effects of a claimant’'s impairments where ALJ separately discciss®dnt’s
physical impairments, mental impairments, complaints of pain, and daily activifies)Court
notes that in formulating Plaintiff’'s RFC, the ALJ fully summarized all of Pldistihedical
records and separately discussed each of legreallimpairments. Based on the ALJ’s synopsis
of Plaintiff's medical records and discussion of each of her alleged impairnheotsclude
that the ALJ properly considered the combined effects of Plaintiff's impaiisneven those

which the ALJ determinedere norsevereSee Martise v. Astryé41 F.3d 909, 924 (8th Cir.

2011).
B. Subjective Complaintsand Credibility Analysis:
The ALJ was required to consider all the evidence relating to Plaintiffiecive

complaints including evidence presented by third parties that relates to: i(ttjffRlalaily




activities; (2) the durationfrequency, and intensity of hgrain; (3) preipitating and
aggravating factors; (4) dosage, effeehess, and side effects of haedication; and (5)

functional restrictionsSeePolaski v. Heckler, 739 F.2d 1320, 1322 (8th Cir. 1984). While an

ALJ may not discount a claimant’s subjective comptastlely because the medieaidence
fails to support them, an ALJ may discount those complaints where inconsistgpeaas ia
the record as a wholéd. As the Eighth Circuit has observed, “Our touchstone is that [a

claimant’s] credibility is primarilya matter for the ALJ to decide.” Edwards v. Barnhart, 314

F.3d 946, 966 (8th Cir. 2003).

After reviewing the administrative record, it is clear that the ALJ promergidered
and evaluated Plaintiff’'s subjective complaints, includingRbé&skifactors. First, the ALJ
noted that Plaintiff made contradictory statements about her ability to use a ennfipGf
No. 9, p. 24). Next, the ALJ determined that although Plaintiff was not engaged in sabstant
gainful employment after her alleged onset daer attempts to work part time and attend

school were inconsistent with her claim of disability; See CurrasKicksey v. Barnhart, 315

F.3d 964, 969 (8th Cir. 2003) (holding that even-piare work was inconsistent with claim
of disability). The ALJ further noted that Plaintiff was occasionallyocempliant with testing
and treatment and that she continued to smoke against medical advice. (ECF No.-24pp. 23

See Guilliams v. Barnhart393 F.3d 798, 802 (8th Cir. 2005) (“A failure to falloa

recommended course of treatment . . . weighs against a claimant’s crgdibilizly,
although Plaintiff indicated she was unable to afford health care because of aafinanc
hardship, the ALJ determined Plaintiff's continuing to buy cigarettesitdespr financial

hardship and her impairments weighed against her credibility. (ECF No. 9, p. 23).




Therefore, although it is clear that Plaintiff suffers with some degree ivdtiom, she
has not established thgite is unable to engage in any gainful activity. Accordingly, the Court
concludes that substantial evidence supports the ALJ’s conclusion that Psasiiffective
complaints were nagntirelycredible.

C. Medical Opinions:

Plaintiff contends the ALJ improperly discounted the opinions of the following
physicians: Dr. Ahmad AKhatib, M.D.; Dr. Regina Thurman, M.D.; Dr. Lance Weathers,
M.D.; and, Select Physical Theragyenerally, a treating physician's opinion is given more
weightthan other sources in a disability proceeding. 20 C.F.B48827c)(2). Indeed, when
the treating physician's opinion is supported by proper medical testing aotdinconsistent
with other substantial evidence in the record, the ALJ must give the opinion controligig.we
Id. “However, [a]n ALJ may discount or even disregard the opinion of a treating @ysici
where other medical assessments are supported by better or more thoroughevidédioee,
or where a treating physician renders inconsistent opinions that undermine thdityredi

such opinions.” Wildman v. Astrue, 596 F.3d 959, 964 (8th Cir. 2010) (alteration in original)

(internal quotation omitted). Ultimately, the ALJ must “give good reasons” taiexthe
weight given the treatinghysician's opinion. 20 C.F.R. § 404.16972).

The ALJ gave Dr. AKhatib’s opinion little weight due to his status as a-time
consultative examiner. Plaintiff contends that the ALJ's RFC determinationdshawke
reflected Dr. AfKhatib’s opinion that Plaintiff would have moderate limitation handling
objects. (ECF No. 12, pi-4). Plaintiff cites trouble drawing insulin from a vial and micro
vascular complications. (ECF No. 9, pp. 1012, 1096102023). These reports, however, are

from Plaintiff's own subjective statements to her health care provitterBlaintiff does not




citeto, nor does the record contdurther objective medical testing or other evidencéenifa

suffered functional limitation handling objec8ee McDade v. Astie, 720 F.3d 994, 999

1000 (8th Cir. 2013) (A physician’s opinion may be discounted when it is based largely on
claimant’'s own subjective reports of symptoms and limitations). The ALJ, moresver
permitted to discount the opinion of a consulting ptigsi on the basis the physician examined

Plaintiff a single timeSee Jenkins v. Apfel, 196 F.3d 922, 925 (8th Cir. 1999).

The ALJ gave Dr. Thurman’s opinion “significant weight based on the longitudinal
history with [Plaintiff].” (ECF No. 9, p. 23). He determined Dr. Thurman’s opinion was
consistent with work at the sedentary level with postural and environmental lingtatbiain
the ALJ also noted that Dr. Thurman’s treatment notes showed that “treathfPlintiff]
and examination results were vatly normal.”1d. Despite Dr. Thurman having checked the
box on her form that “the peripheral neuropathy result[s] in significant andsteertsi
disorganization of motor function in two extremities resulting in sustained lostoe of gross
and dexterous movements, or gait and station,” Dr. Thurman also circled that Riauntiff
engage in gross and fine manipulation with her hands frequently. (ECF No. 9, p.TH®R@).
two positions are incompatible with one another which makes Dr. Thurman’s opsetin it
internally inconsistent. The ALJ, moreover, identified that Dr. Thurman’'snierd notes
routinely revealed normal findings with regard to Plaintiff's strength and manatibning in
her upper and lower extremities. (ECF No. 9, pp. 1068-69, 1072-73, 1075-76, 1078-79, 108
82, 108586, 108889). Even though the ALJ gave Dr. Thurman’s opinion significant weight,
he did not give the opinion controlling weight, and was therefore permitted to deviat®ifr

Thurman’s opinion in light of the other evitee in the record as a whole.
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Plaintiff further contends the ALJ committed reversible error for fatlievaluate Dr.
Thurman’s second opinion. (ECF No. 12, p. 5). The opinion to which Plaintiff refarset
of paperwork completed by Dr. Thurman on behalf of Plaintiffs motherh&le&Thurman,
for submission to her employéor receipt ofleave under the Family Medical Leave Act
(“FMLA"). Although such documentation must be considered in the ALJ’s decision, this Cour
notes that the standards and processes for receipt of such leave under éF&ithird
party is not the same as those by which the Commissioner evaluategeménethimant is
entitled to benefits under the Social Security Act. This Court finds that theohisidered this
FMLA papework when he gave consideration “to all the evidence related to . . . treating ang
examining physicians,” and “the medical evidence in the record.” (ECF No. 9, pp. ZPp25).
the extent Plaintiff argues the FMLA paperwork completed by Dr. Thurman igsecif
additional limitations that should have been incorporated into Plaintiff's RFCC ¢hid notes
that the Commissioner is not required to “give any special significance sotiee of an
opinion on issues reserved to the Commissioner,” such as drendetion of Plaintiff's RFC.

20 C.F.R. 404.1527(d)(3).

Next, Plaintiff contends the ALJ erred by giving Dr. Weathers’ opiroaty little
weight. (ECF No. 12, pp.-8). The ALJ gave Dr. Weathers’ opinion little weight, in part,
because Dr. Weathers “dimbt provide any objective medical findings to support his extreme
limitations.” (ECF No. 9, p. 24). | note that Dr. Weathers’ opinion is provided on a conclusory
checkbox form. (ECF No. 9, pp. 117P2). Such a form has little evidentiary value as it &ite

no medical evidence, and provides little to no elaboration.” Anderson v. Astrue, 696 F.3d 79(

794 (8th Cir. 2012); See also Johnson v. Astrue, 628 F.3d 991, 994 (8th Cir.Af01d)gh

Plaintiff's sinus rhylhm was fast on a 48our monitor in October of 2013, Dr. Stuppy, the
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monitor interpretemoted that the diagnosis of inappropriate persistent sinus tachycardia wa
unusual, and recommended reviewing Plaintiff's list of medications to seecebl be
stopped to improve the condition. (ECF No. 98p7).Two days lateron October 23, 2013
Dr. Weathers noted a normal heart rate, normal rhythm, normal S1 and S2, and no murmuys.
(ECF No. 9, p. 817). Dr. Weathers provided Plaintiff with conservative treatmentrieasing
her heart medication Coregnd advising her to reduce her blood pressure and cholesterol
through weight loss, exercise, and tobacco cessation. (ECF No. 9, pA8d&dingly, this
Court finds that the ALJ did not commit error by assigning Dr. Weathers’ opiniothi@ss
controlling, or even little weight.

Finally, Plaintiff contends the ALJ should have given greater weight to the opinions of|
Plaintiff's physical therapists at Select Physical Therapy. (ECF N@plB9). At the outset
| noted that Plaintiff’'s physical therapssat Select Physical Therapy are not physicians or other
acceptable medical sources as defined by the regulations and are therefore mdt tentitl

controlling weight. 20 C.F.R. 8404.1513(a); See also Tindell v. Barnhart, 444 F.3d 1002, 1005

(8th Cir. 2006) (A licensed therapist is not a treating source as defined by thetidegula
This Court finds that the ALJ considerete records from Select Physical Theraygyen he
gave consideration “to all the evidence related to . . . treating and examinsigigg;” and
“the medical evidence in the record.” (ECF No. 9, pp. 22, 25).

D. RFC Deter mination:

RFC is the most a person can do despite that person’s limitations. 20 CG8F.R. §
404.1545, 416.943t is assessedsing all relevant evidence in the recadl. This includes
medical records, observations of treating physicians and others, and the &aionant

descriptions of helimitations. Guilliams v. Barnhart393 F.3d 798, 801 (8th Cir. 2005);
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Eichelberger v.Barnhart 390 F.3d 584, 591 (8th Cir. 2004). Limitations resulting from

symptoms such as pain are also factored into the assessment. 20 €.80RR.1%45(a)(3),
416.94%a)(3). The United States Court of Appeals for the Eighth Circuit has held that &
“claimant’s residual functional capacity is a medical questibader v. Apfe] 245 F.3d 700,
704 (8th Cir. 2001). Therefore, an ALJ’s determination concerning a clainkRirCamust be
supported by medical evidence that addresses the claimant's ability to functibwe i

workplace Lewis v. Barnhart353 F.3d 642, 646 (8th Cir. 2003). “[T]he ALJ is [also] required

to set forth specifically a claimant’s limitations and to determine how those limitatiecs af
his RFC."[d.

In the present case, the ALJ corsiell the medical assessments of examining and non
examining agency medical consultants, Plaintiff’'s subjective complaintshemehedical
records when he determined Plaintiff could perfosedentarywork with additional
limitations. The Court notes thah determining Plaintiff's RFC, the ALJ discussed the
medical opinions of examining and reramining medical professionals, including the
opinions ofDrs. Al-Khatib, Thurman, and Weatheaad set forth the reasons for the weight

given to the opinions.Renstrom v. Astrue, 680 F.3d 1057, 1065 (8th Cir. 2012) (“It is the

ALJ’s function to resolve conflicts among the opinions of various treating xathieing

physicians”)(citations omittedProsch v. Apfel201 F.3d 1010 at 1012 (the ALJ may reject

the conalisions of any medical expert, whether hired by the claimant or the government, i
they are inconsistent with the record as a whole). Based on the record as a whole, the Cg

finds substantial evidence to support the ALJ’s RFC determination for thametawe period.
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V.  Conclusion:

Accordingly, having carefully reviewed the record, the undersigned finds sudlstant
evidence supporting the ALJ's decision denying the Plaintiff benefits, and thaiscibion is
hereby affirmedThe undersigned further finds that the Plaintiff’'s Complaint should be, and is
hereby dismissed with prejudice.

IT IS SO ORDEREDhis Istday ofAugust 2017.

Isl Erin L. Witdenssnn

HON. ERIN L. WIEDEMANN
UNITED STATES MAGISTRATE JUDGE
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