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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION

MICHAEL REEVES RAINTIFF

V. CIVIL NO. 5:16-CV-5205

NANCY A. BERRYHILL, ! Acting Commissioner,
SocialSecurityAdministration DEFENDANT

MEMORANDUM OPINION

Plaintiff, Michael Reeves, brings this amti pursuant to 42 U.S.C. § 405(g), seeking
judicial review of a decisiomf the Commissioner of the 8al Security Administration
(Commissioner) denying his claims for a periodlis@ability and disabity insurance benefits
(DIB) and supplemental security income (SSI) under the provisions of Titles Il and XVI of the
Social Security Act (Act). In this judiciaeview, the Court must determine whether there is

substantial evidence in the administrative rddo support the Commissioner’s decision. See

42 U.S.C. § 405(g)

L Nancy A. Berryhill, has been appointed to serve as@@ommissioner of Social Setity, and is substituted as
Defendant, pursuant to Rule 25(d)(1}tlvé Federal Rules of Civil Procedure.
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Procedural Background:

Plaintiff protectively filed his current applications for DIB and SSI on November 26,
2013, alleging an inability to work since Octolde 2013, due to bipolar disorder, depression
and knee problems. (Doc. 9, pp. 72, 87, 102, 118xdwministrative video hearing was held
on February 5, 2015, at which Plaintiff appeanath counsel and testified. (Doc. 9, pp. 39-
69).

By written decision dated July 24, 2015etALJ found that Plaintiff had severe
impairments of chronic back pain/lumbar strdiipolar disorder, and ated scaphoid fracture
of the left wrist. (Doc. 9, p. 20). Howeveifter reviewing all of th evidence presented, the
ALJ determined that Plaintiff's impairments did moget or equal the level of severity of any
impairment listed in the Listing of Impairmts found in Appendix ISubpart P, Regulation
No. 4. (Doc. 9, pp. 20-23). The ALJ found thaintiff retainedthe residual functional
capacity (RFC) to perform rdeum work as defined in 20 CFR 88 404.1567(c) and 416.967(c),
except that Plaintiff could perforjobs involving simple tasksd simple instructions. (Doc.

9, pp. 23-30). With the help of a vocational axg®E), the ALJ determmed that Plaintiff
could perform his past relevant work as a dishwasher/kitchen helper and cashier. (Doc. 9,
30).

Plaintiff then requested a review of thearing decision by the Appeals Council, which
denied that request on June 2016. (Doc. 9, pp. 6-10). Subgently, Plaintiff filed this
action. (Doc. 1). This case is before the undaesl pursuant to the gsent of the parties.
(Doc. 6). Both parties have filed appeal briefisd the case is now Bafor decision. (Docs.

10, 11).
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The Court has reviewed the entire transcripthe complete set of facts and arguments
are presented in the parties’ briefs, andrapeated here only to the extent necessary.
Il. Applicable Law:

This Court’s role is to determine wether the Commissionerf;xdings are supported

by substantial evidence ¢ime record as a whold&Ramirez v. Barnhar292 F.3d 576, 583 (8th

Cir. 2002). Substantial evidence is less thareponderance but it @ough that a reasonable
mind would find it adequate to support the Cassioner’s decision. The ALJ’s decision must

be affirmed if the record contains substdréiadence to support it. Edwards v. Barnhart, 314

F.3d 964, 966 (8th Cir. 2003). As long as thersubstantial edence in the record that
supports the Commissioner’s deoisi the Court may not reverse it simply because substantial
evidence exists in the recotidat would have supported artrary outcome, or because the

Court would have decided the case differentialey v. Massanari, 258 F.3d 742, 747 (8th

Cir. 2001). In other words, if after reviewing ttezord it is possible to draw two inconsistent
positions from the evidence and one of those positions represents the findings of the ALJ, t

decision of the ALJ must be affirme®.oung v. Apfel, 221 F.3d 1065, 1068 (8th Cir. 2000).

It is well-established tha claimant for Social Security disability benefits has the
burden of proving his disability bgstablishing a physical or menthitability that has lasted
at least one year and that prevents him femgaging in any substantial gainful activity.

Pearsall v. Massanari, 27436 1211, 1217 (8th Cir. 2001); s&eo 42 U.S.C. 88 423(d)(1)(A),

1382c (a)(3)(A). The Act defines “physical mental impairment” as “an impairment that
results from anatomical, physiological, oypisological abnormalities which are demonstrable

by medically acceptable clinical and laboratorygdiastic techniques.” 42 U.S.C. § 423(d)(3).




A Plaintiff must show that his disability, netmply his impairment, has lasted for at least
twelve consecutive months.

The Commissioner'segulationsrequire her to apply avie-step sequential evaluation
process to each claim for disability benefifd) whether the claimant has engaged in
substantial gainful activity since filing his clai) whether the claimaimas a severe physical
and/or mental impairment or combination op@rments; (3) whether the impairment(s) meet
or equal an impairment in the listings; (4) whether the impairment(s) prevent the claimant fron
doing past relevant work; and, (@hether the claimant is able perform other work in the
national economy given his ageducation, and experiencésee 20 C.F.R. 88 404.1520,
413.920. Only if the final stage is reached doesfétt finder consider the Plaintiff's age,
education, and work experience in light o$ hesidual functional capgity. See McCoy v.

Schweiker, 683 F.2d 1138, 1141-42(&ir. 1982), abrogatesh other grounds by Higgins v.

Apfel, 222 F.3d 504, 505 (8th Cir. 2000); 20 C.F.R. §§ 404.1520, 416.920.
lll.  Discussion:

Plaintiff argues the following issues on a&ph 1) the ALJ erred in his credibility
analysis; and 2) the ALJ erred in rejecting dipenion of the treating psychiatrist, Dr. Jeremy
Thompson, when determining his RFC. (Doc. 11).

A. Subjective Complaints and Symptom Analysis:

The ALJ was required to consider all theidence relating to Plaintiff's subjective
complaints including evidence presented by thirdigs that relates to: (1) Plaintiff's daily
activities; (2) the duration, équency, and intensity of higain; (3) precipitating and
aggravating factors; (4) dosage, effectiveness] side effects of his medication; and (5)

functional restrictionsSee Polaski v. Heckler, 739 F.2d 1320, 1322 (8th Cir. 1984). While an




ALJ may not discount a claimant’s subjective ctainis solely because the medical evidence
fails to support them, an ALJ may discount gn@emplaints where inconsistencies appear in
the record as a whole. Id. As the Unite@t& Court of Appeals for the Eighth Circuit
observed, “Our touchstone is that [a claimant’s] credibility is primarily a matter for the ALJ to

decide.” Edwards v. BarnhaB14 F.3d 964, 966 (8th Cir. 2003).

After reviewing the administrative recoiitljs clear that the ALJ properly considered

and evaluated Plaintiff's subjéet complaints, including the Polaski factors. In a Function

Report and a Pain Questionnaire, both daedch 11, 2014, Plaintiff reported that he had
trouble sleeping and had days whieescould not get out of bed due to the level of pain he was
experiencing in his back, joints and kne@oc. 9, pp. 269, 272). Hheever, Plaintiff also
reported that he had no problems with personal care; prepared simple meals daily; djd
household chores, including errands for higheg doing laundry, cooking meals, washing
dishes, taking out the trash, trimming hedgaking leaves, and mowing the grass. (Doc. 9,
pp. 272-274). The Report also stated that Plaweiht outside daily, could drive a car, go out
alone, shop in stores for fooddaclothing, count change, han@diesavings account, and use a
checkbook or money order. (Doc. 9, p. 275). Rihireported that he enjoyed playing guitar,
reading his Bible, and vehing television. (Doc. Q. 276). Plaintiff stad that he could not
walk more than two blocks before needing to aest that he did not get along well with others;
nevertheless, he reported that he spent tintle ethers, talked to friends on the telephone,
routinely visited the post office, church, and 8tore, and presented for doctor’s appointments
and counseling sessions without needing anyo@&Ecompany him. (Doc. 9, pp. 276-277).
This level of activity belies Plaintiff's egoplaints of pain and limitation, and the Eighth

Circuit has consistently held that the ability to perform such actiabagradicts a Plaintiff’s




subjective allegations of dising pain._See Hutton v. Apfel 75 F.3d 651, 654-655 (8th Cir.

1999) (holding ALJ’s rejection of claimantapplication supported bgubstantial evidence
where daily activities—making breakfast, wegh dishes and clothes, visiting friends,
watching television and driving—eve inconsistent with claiwf total disability).

With regard to Plaintiff’'s physical impairmes, medical records showed that Plaintiff

was treated conservatively for his chronic bpakn. _See Black v. Apfel, 143 F.3d 383, 386

(8th Cir. 1998);_see Robinson v. Sullivan, 956 F.2d 836, 840 (8th Cir. 1992) (course of

conservative treatment contradicted claims siMiing pain). Furthermore, a review of the
record revealed that Plaintiff received minimal medical treatment for his back pain, which ig
inconsistent with Plaintis subjective complaints. @2. 9, pp. 428-429, 555-557, 818-819).

SeeWagner v.. Astrue, 499 F.3d 842, 851 (8th Cir. 2q@7laimant’s gbjective allegations

may be discredited by evidence they have redawi@imal medical treatment and/or has taken
only occasional pain medications). In Jayuaf 2015, Plaintiff was involved in a motor
vehicle accident and was also provided coresére treatment at that time, including

medication and a splint for his fractéar wrist. (Doc. 9, pp. 817, 882-891, 896-897).

With regard to Plaintiff's mental impairents, the ALJ found that while Plaintiff's
medically determinable impairments couldagsenably be expected cause the alleged
symptoms, Plaintiff’ statementoncerning the intensity, pestence and limiting effects of
these symptoms were not entirely credible.support of that findingthe ALJ noted that on
many occasions during the relevant time pefidintiff experienced some improvement from
his medication and therapy. (Doc. 9, pp. 25-30, 543, 544,510, 596, 625, 629, 632, 640,

840, 844, 846, 850, 852). See Estes v. Barnhart, 275 F.3d 722, 725 (8th Cir. 2002) (citatio

omitted) (an impairment which can be controlbgdireatment or medication is not considered




disabling). The ALJ also noted that the noaflirecord demonstrated that Plaintiff was non-
compliant with treatment on occasion, which also negatively impacted his credibility. (Doc. 9

pp. 25-30, 425, 460, 610, 632). See Brown vnBart, 390 F.3d 535, 540-541 (8th Cir. 2004)

(citations omitted) (“Failure to follow a predoed course of remedial treatment without good
reason is grounds for denying an application forefiies.”). The ALJ also noted that medical
records indicated that Plaintiff may have beess kaan forthcoming with his treating providers
at times and exhibited signs of malingering,ickhwas damaging to Plaintiff's credibility.
(Doc. 9, pp. 25-30, 375, 385, 433, 434A]n ALJ may discount a e@imant’s allegations if
there is evidence that a claimant was a mafimgevas exaggerating sytoms for financial

gain.” See Davidson v. Astrug78 F.3d 838, 844 (8th Cir. 2009).

While it is clear that Plaintiff suffers with some degree of limitation, he has not
established that he was unable to engag@yngainful activity prior tathe expiration of his
insured status. Accordingly, the Court conclitieat substantial ewéthce supports the ALJ’'s
conclusion that Plaintiff's subjective cotamts were not totally credible.

B. The ALJ's RFC Determination and Medical Opinions:

RFC is the most a person can do despite that person’s limitations. 20 C.F.R. §
404.1545(a)(1), 416.945(a)(1). Itis assessed usingl@dant evidence in the record. Id. This
includes medical records, obseigas of treating physiciansd others, and the claimant’s

own descriptions of his limitations. Guillianw. Barnhart, 393 F.3d 798, 801 (8th Cir. 2005);

Eichelberger v. Barnhart, 390.3d 584, 591 (8th Cir. 2004)Limitations resulting from

symptoms such as pain are also factoréal he assessment. 20 C.F.R. 88 404.1545(a)(3),
416.945(a)(3). The United States Court of Agls for the Eighth Circuit has held that a

“claimant’s residual functional capacity is a medical question.” Lauer v. Apf& F.3d 700,




704 (8th Cir. 2001). Therefore, an ALJ’s detgration concerning a claiant's RFC must be
supported by medical evidence that addresbesclaimant’'s ability to function in the

workplace._Lewis v. Barnha®53 F.3d 642, 646 (8th CR003). “[T]he ALJ is [also] required

to set forth specifically a claimant’s limitations and to determine how those limitations affect

his RFC.” 1d.

“The [social security] regulations provideat a treating physician's opinion ... will be
granted ‘controlling weight provided the opinion isvell-supported bymedically acceptable
clinical and laboratory diagnostiechniques and is not inconsistent with the other substantial

evidence in [the] record.” Prosch v. Ahf@01 F.3d 1010, 1012-13 (8@ir. 2000) (citations

omitted). An ALJ may discount such an opinibother medical assessments are supported
by superior medical evidence, or if the treafigysician has offered inconsistent opinions. Id.
at 1013. Whether the weight acded the treating physician’s opon by the ALJ is great or
small, the ALJ must give good reasons that weighting. _Id. (ting 20 C.F.R. 88

404.1527(d)(2)).

In the present case, the ALJ consideredtiedical assessments of examining and non-
examining agency medical consultants, Plaintiff's subjective complaints, and his medical
records when he determined Plaintiff couldfpen medium work witHimitations during the
time periods in question. The ALJ discustise medical opinions of treating, examining, and
non-examining medical professionals, including tipinions of Drs. Mary J. Sonntag, Psy.D.,
Jeremy Thompson, M.D., Abesie Kelly, Ph.D, Ke@antulli,, Ph.D., and set forth the reasons

for the weight given to the opinions. i&rom v. Astrue, 680 F.3d 1057, 1065 (8th Cir. 2012)

(“It is the ALJ’s function toresolve conflicts among the oyons of various treating and
examining physicians”) (citations omitted).
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With regard to Dr. Thompson’s findingsathPlaintiff had moderate limitations on
activities of daily living; markedimitations in maintaining sociduinctioning; déciencies in
concentration, persistence and pace; and repepisodes of deterioration or decompensation
in work or work-like settings; the ALJ gave .Orhompson’s opinion and findings little weight
as they were not supported by Dr. Thompsoaown treatment notes or the notes from
Plaintiff's treatment at Alterative Opportunities, Inc., wheos numerous occasions, Plaintiff
was noted to be doing well. Moreover, the ALJ noted that Dr. Thompson'’s findings were als
inconsistent with Plaintiff's own reports on maoccasions that he was doing well. Lastly,
the ALJ noted that Dr. Thompson’s findings wareonsistent with Plaintiff's activities of

daily living. Prosch v. Apfel201 F.3d 1010 at 1012 (the ALJ miaject the conclusions of

any medical expert, whether hired by the clain@rthe government, if they are inconsistent

with the record as a whole).

Based on the record as a whole, the €finds substantial evidence to support the

ALJ’'s RFC determination.

C. Past Relevant Work:

Plaintiff has the initial burdeaf proving that he suffefsom a medically determinable

impairment which precludes the performance of past work. Kirby v. Sullivan, 923 F.2d 1323

1326 (8th Cir. 1991). Only after the claimaestablishes that a disability precludes
performance of past relevant skowill the burden shift to ta Commissioner to prove that the

claimant can perform other work. Pickne Sullivan, 985 F.2d 401, 403 (8th Cir. 1993).

According to the Commissioner’s interpretatmfmpast relevant work, a claimant will

not be found to be disabled if she retains the RFC to perform:

OJ




1. The actual functional demands and job duties of a
particular past relevant jobr

2. The functional demands and job duties of the
occupation as generally required by employers
throughout the national economy.

20 C.F.R. 8§ 416.920(e); S.S.R. 82-61 (1982); Martin v. Sullivan, 901 F.2d 650, 653 (8th Cir.

1990) (expressly approving the two pest from S.3R. 82-61).

Here, the ALJ specifically found that Plaintifbuld return to his = relevant work as
a dishwasher/kitchen helper and as a caslfi2oc. 9, p. 30). In doing so, the ALJ relied upon
the opinion of a vocational expert, who opindgtht Plaintiff's past relevant work as a
dishwasher/kitchen helper was considered medium, unskilled work and his past relevant wo
as a cashier was considered light, unskilled viotke Dictionary of Occupational Titles. See

Gilbert v. Apfel 175 F.3d 602, 604 (8th Cir. 1999) (“Thestienony of a vocational expert is

relevant at steps four and five of the Comssioner’s sequential analysis, when the question
becomes whether a claimant with a severe impgnt has the residuéiinctional capacity to
do past relevant work or other work.”) (citations omitted). Accordingly, the Court finds
substantial evidence to suppont thLJ’s finding that Plaintiff ould perform his past relevant
work as a dishwasher/kitchen helper and aieasas those jobs are generally performed.
IV.  Conclusion:

Accordingly, having carefully reviewed the record, the undersigned finds substantia
evidence supporting the ALJ’s decision denying the Plaintiff benefits, and thus the decisio
should be affirmed. The undersigned furthed$ that the Plaintiff Complaint should be

dismissed with prejudice.
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DATED this 29th day of August, 2017.

Is| Erin L. Wiedomann

HON. ERIN L. WIEDEMANN
UNITED STATES MAGISTRATE JUDGE
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