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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
HOT SPRINGS DIVISION

EVRAZ STRATCOR, INC. PLAINTIFF
V. Case No. 6:15v-6019
KENNAMETAL, INC. DEFENDANT

MEMORANDUM OPINION

Before the Court i®laintiff Evraz Stratcor, Ints Motion for Partial Summary Judgment
(ECF No. 6. Defendant Kennametal, Inc. filed a response. (ECF7/8p. Plaintiff filed a
reply. (ECF No. 80). The Court finds the matter ripe for consideration.

. BACKGROUND

This is a breach of contract case. Plaingfen Arkansascompany thasellsvanadium
products, includingvVanadium Aluminum (“VAI"), to customers in the titanium industry.
Defendantis a Pennsylvaniacompany that among otherthings, provides the service of
convertingraw materials into VA! Plaintiff and Defendant are parties to an Amended and
Restated Conversion Agreemetitg “Agreement”) which wasexecuted on July 29, 20%3s
well as a Representation Agreement

Underthe AgreementDefendant is required to convert up to four million pounds of VAI

per year for Plaintiff at glant in New Castle, Pennsylvania (the “Conversion Facility”).

1VAI is a metal alloy that is primarily comprised of two raw materials: alumiand vanadium oxide. (ECF No.
68-1).

2 In 2001, Plaintiff originally entered into a conversion agreemeith International Specialty Alloys In¢‘ISA”).

This original agreement was amendedumberof times between 2001 and 2013. In 2008, ISA merged into
Defendant, an®efendantassumedSA’s obligations under the agreemerithe currentAgreementwas the result

of negotiations between the partaasd heir counsein 2011.
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Defendant is obligated to maintain and operate the Conversion Facility so thagapable of
converting raw materials into VAl Defendant must also use its best efforts to keep the
Conversion Facility’s lease in full force and effect during the term of theehgent.

Plaintiff is required to pay Defendant a contractually establiseedn exchange for
Defendant’'s VAl conversion servicesPlaintiff is obligated to supply Defendant with the raw
materials needed for Plaintiff's VAlequirementsand tomaintainthose raw materialat the
Conversion Facility Plaintiff is also obligad to provide Defendant with all of thvanadium
oxide required for Defendant’s production of its ownrelatedalloys?

Defendant is prohibited from converting VAl on behalf of any entity other than Fainti
during the Agreement’s duration and for ééryears after the Agreement’'s termination.
Likewise, Plaintiff is prohibgd from using any VAI conversion service other than Deferglant
during the Agreement’s duratiorPlaintiff holdsthe exclusiveight to market and sell the VA
convertedoy Defendant.

In August 2014, Defendant sent Plaintiff a letter contending that Plainsfirnvanaterial
breach of the Agreementln January 2015, Defendant filed an arbitration dentarid. July
2016, Plaintiff fled an amended complaint, seeldandedaratory judgmenthat it did not breach
the Agreement-and thus Defendant cannot terminate the Agreement witirstitproviding
three years’ noticéo Plaintiff—and asserting twbreachof-contract claims Defendant filed a

counterclaimseeking a declatary judgmentthat Plaintiff breached the Agreemesthus

3 At least ten days before the beginning of each month, Plaintiff masider Defendant with written notice of its
projected requirements for VAI conversion in the ensuing month.

* If Plaintiff is unable to supply Defendant with sufficient amountvariadium oxide to make Defendant’s own
alloys, Defendanmaypurchase theecessarynaterials from a third party.

®> On March 8, 2016, the Court denied Defendamttstion to dismiss this casetausePlaintiff's claims fell within
the scope of the parties’ arbitration agreemerECF No. 42). To the contrary, the Court found thahe
Agreemeris languagendicated that the parties did not intend to arbitrate the claims in this case.
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allowing Defendanto immediately terminate the Agreement with no prior notice to Plairaf
well as asserting a separate breat:bontract counterclaim.

On January 6, 2017, Plaintiff filed thestant motion, arguing that it is entitled to
summary judgmenotn its and Defendantstlaims seeking declaratory judgment asmoether
Plaintiff breached the Agreement. Plaintiff also seeks partial summary judgmBefemdants
breachof-contract couterclaim with the exception of paragraph thisgven ofDefendant’s
counterclain?

II. STANDARD

The standard for summary judgment is well established. When a party moves for
summary judgment, “[tlhe court shall grant summary judgment if the movant shatbéhe is
no genuine dispute as to any material fact, and the movant is entitled to judgraenatsr of
law.” Fed. R. Civ. P. 56(a)renik v. County of LeSueut7 F.3d 953, 957 (8th Cir. 1995). This
is a “threshold inquiry of . . . whetherette is a need for triatwhether, in other words, there are
genuine factual issues that properly can be resolved only by a finder of factebdloays
reasonably may be resolved in favor of either par#riderson v. Liberty Lobby, In&77 U.S.
242, 250 (1986). A fact is material only when its resolution affects the outcome afsthdcc
at248. A dispute is genuine if the evidence is such that it could cause a reasonablespuipn to r
a verdict for either partyld. at 252.

In deciding a motion for summary judgment, the Court must consider all the evidence
and all reasonable inferences that arise from the evidence in a light most favorahée t
nonmoving party. Nitsche v. CEO of Osage Valley Elec.-GOp, 446 F.3d 841, 84%th Cir.

2006). The moving party bears the burden of showing that there is no genuine issueialf mater

® paragraphthirty-sevenof Defendant'scounterclain asserts thaPlaintiff] has failed to provideaw materials for
[Defendant] that comply with the specifications and requirementedttmversion Agreemeht(ECF No0.46).
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fact and that it is entitled to judgment as a matter of |®&e Enterprise Bank v. Magna Bank
92 F.3d 743, 747 (8th Cir. 1996). The nonmovingypartust then demonstrate the existence of
specific facts in the record that create a genuine issue forKmahik, 47 F.3d at 957However,
a party opposing a properly supported summary judgment motion “may not rest upon mere
allegations or denials ...but must set forth specific facts showing that there is a genuine issue
for trial.” 1d. at 256.
l1l. DISCUSSION

Plaintiff argues that it is entitled to summary judgment on its and Defendants’
declaratoryjudgment claims, as well as partial summarygjueént on Defendant’'s breaci-
contract counterclaimHowever, as a preliminary matter, the Court must akdresghe law
which governs the Agreement.

A. Choice of Law

The Court agrees with the parties that the Agreement should be governed by
Pennsylvania law.Federal district courts sitting in diversity, like the Court in this cauest
apply the forum state’s substantive law, including its confifdaw rules. Guardian Fiberglass,
Inc. v. Whit Davis Lumber Co509 F.3d 512, 515 (8th Cir. 2007). Therefore, the Court will
utilize Arkansas’'choice-oftfaw rule “Arkansas courts will hor [a contractuglchoice of law
provision, ‘provided that the law selected is reasonably related to the transaction smbidoe
violate a fundamentalublic policy of the state’’ Id. (quoting Ark. Civ. Prac. & Proc. § 6:7).

The Agreement states that it “shall be governed by and construed in accositante
laws of the Commonwealth of Pennsylvania.” (ECF Noelh8Defendant is a Pennsylvania
comporation that converts VAl in Pennsylvanfar Plaintiff. Thus, the Court finds that

Pennsylvania law bears a reasonable relationship to the padigsactual arrangementSee



Nursing Home Consultants, Inc. v. Quantum Health Servs,, 986. F. Supp835, 841 (E.D.
Ark. 1996),aff'd, 112 F.3d 513 (8th Cir. 1997applyingPennsylvania law to a contract dispute
between an Arkansa®rporationand aPennsylvania corporation in light of the parties’ cheice
of-law provision). Neither party argues that a public pobéythe State ofArkansaswould
override the parties’ choice of lawAccordingly, the Courtvill apply Pennsylvania substantive
law in interpretingthe Agreement.

B. Plaintiff and the Agreement

Plaintiff's amendedcomplaint seeksinter alia, a declaratory judgment that it did not
breach the Agreement. Defendarfitst counterclaim seeks a mirrored declaratory judgment
that Plaintiff did breach the Agreement.Defendant also asserts a breaéitontract
counterclaim thatessentially tracks the allegations inDefendant’'s declaratofpudgment
counterclaim.

Defendant declaratoryjudgment counterclaim asserts that Plaintiff breached or
otherwise failed to carrput its duties under the Agreement in good faithimter alia, the
following ways:

a) [Plaintiff] is failing to use its best efforts to provide orders for VAI to
[Defendant], it is purposefully limiting its sales of VAI, and it is providing
[Defendant] with far fewer orders for VAl than is necessary for
[Defendant] to operate the Conversion Facility;

b) [Plaintiff] has failed to provide sufficient raw materials for [Defendant]
meet VAl customer requirements for orders that have been provided to

[Defendant];

c) After [Defendant] attempted to discuss its concerns with [Plaintiff],
[Plaintiff] stopped providing [Defendant] with information about future



customer requirements for VAl and is currently refusing to provide that
information to [Defendant].

(ECF No. 46).

In support of the instant motiorRlaintiff states thatthe Agreement contains no
requirement that Plaintiff must seek or obtain a particular number ofoxthdrs, and likewise
contains no requirement that Plaintiff must provide sufficient raw materials em@aait to meet
the requirements dPlaintiff's customers Plaintiff alsostatesthat the Agreement contains no
requirement that imust share information with Defendant about the future requirements of
Plaintiff's customers.Plaintiff argues that Pennsylvania lagquires courts to enforce the plain,
unambiguous language akophisticatedontracteniered into by commercial entities, atadnot
imply additional obligations into the contract. Plaintiff concludes thatDefendant’s
counterclaims fail as a matter of ldvecause the Agreemesntplain languageoes not impose
any of the above obligations onto Plaintiff.

Defendant’s response brigffateghatit is notclaimingthat Plaintiff is indirectbreach of
any express contractual provisiomstead,Defendant argues th&faintiff violatedthe duty of
good faith and fair dealing, which Pennsylvania coumsly onto every party to every contract
Defendant statethat this implied dutycoupledwith the doctrine of necessary implicatjdn
requiresthe Courtto imply onto Plaintiff the duty tase its best effort® provide the necessary
raw materials to Defendant and to make sales of WAElsethe parties’ contractual intenithat

Defendant will produce VAI, that Plaintiff will sell it, and that both parties éhefit—will be

" Defendant also alleges that Plaintiff breached the Agreement by failipgigle Defendant withraw materials
that comply withcertainspecifications and requirements in the Agreement. Howevemltagationis not at issue
in theinstantmotion.

8 The doctrine of necessary implication provides that, absent an expoeissar, “the law will imply an agreement
by the parties to a contract to do and perform those things that accordiragda end justice they should do in
order to carry out thfcontract's]purpose. . . and to refrain from doing anything that would destroy or injure the
other party’s right to receive the fruits of the contracidhn B. Conomos, Inc. v. Sun Co. (R&831 A.2d 696,
706 (Pa. Super. Ct. 2003)



frustrated® Defendant also argues that Plaintiff's breaches are so sehaushey go to the
heart of thecontract and have irreparably damaged the trust between the parties, gistifyin
immediate termination of the Agreement under Pennsylvania law.

Plaintiff's reply brief argues that, under Pennsylvania law, the covenant of gdodrdit
fair dealing attacheto existing contractualbligations,but cannot add new contractual duties.
Plaintiff argues that this, coupled with Defendant’'s admission that Plainsffnbadirectly
breached any express provision of the Agreenaitles Plaintiff to summary jugment on this
issue.

The Court mustfirst look to Pennsylvania contract law for guidance. Then the Court
will address each of thebligations Defendant seeks to imply onto Plaintiff.

1. Pennsylvania Contract Law

Pennsylvania laW provides thathe parties’ intent is a paramount consideration in the
interpretation of any contractRobert F. Felte, Inc. v. Whit&02 A.2d 347, 351 (Pa. 1973).
“The intent of the parties is to be ascertained from the document itself whemtbeterclear
and ummbiguous.” Hutchison v. Sunbeam Coal Caqrpbl19 A.2d 385, 390Ra. 1986)
Contracting parties have “the right to make their own contract and it is not the funé€tion
[courts] to rewrite it, or give it a construction in conflict with the accepted aad pleaning of
the language used.Felte 302 A.2d at 35internal alterations omitted) To this end, “[t]he
stated policy of [the Pennsylvania] Supreme Court is to enforce clear colatngciage.”

Gustine Uniontown Assocs., Ltd. ex rel. Gustine Uniontown, Inc. v. Anthony Crane Rental, Inc.

° The Court notes thaother than providing citations for general statements ofémarding the duty of good faith
and fair dealing Defendants provided no analogous authority demonstrating that it ispaijppe for the Court to
imply the duty of good faith in the ways Defendant requests.

19 A successful breaebf-contract claim under Pennsylvania law requires a showing of: “(1) theemogsof a
contract, including its essential terms, (2) a breach of a duty imposdut lmpntract, and (3) resultant damages.”
Hart v. Anold, 884 A.2d 316, 332 (Pa. Super. Ct. 2005).
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892 A.2d 830, 840 (Pa. Supé@t. 2006). The principle of freedom of contract requires courts to
refrain from imposing unwritten contractual obligations on parties if the @hnti@es not
establish that thearties intendedo be bound byhose obligations.Hutchinson 519 A.2dat
388. The sophistication of the contracting parties is also a consider&eedohn B. Conomos,
Inc., 831 A.2dat 708 (“Absent fraud or unconscionability, courts should notsite terms on
which sophisticated parties agreed.”).

In addition, Pennsylvania courts have accepted the principle that “[e]very contract
imposes upon each party a duty of good faith and fair dealing in its performadcisa
enforcement* Kaplan v. Cablevision of PA, Inc671 A.2d 716, 722 (Pa. Super. C896).
However, “[tlhe implied covenant of good faith and fair dealing attaches $trexcontractual
obligations; it does not add new contractual dutieésghaway 132 A.3d at 471.

2. Plaintiff's VAI Orders

Defendant alleges that Plaintiff breached the duty of good faith and faingléglifailing
to use its best efforts to provide VAl conversion orders to Defendant. Defendesitedesthat
Plaintiff is purposefully limiting its ales of VAI, and thus Defendant is not receiving enough
VAI conversion orders to cover the expenses of running the Conversion Faeitgtiff argues
that the Agreement contains no minimander requirement, and that the Court should not imply
one becase the Agreement’s language indicates that the parties did not intend to be bound by

such an obligation.

1 “Good faith” is defined as “faithfulness to an agreed common purpose anistenog with the justified
expectations of the other party,” as well as “honesty in fact in the condtreinsaction concerned.Hanaway v.
Parkesburg Grp., LP132 A.3d 461, 472 (Pa. Super. Ct. 2016pnversely, examples of bad faith include=zasion

of the spirit of the bargain, lack of diligence and slacking off fulilendering of imperfect performance, abuse of a
powerto specify terms, and interference with or failure to cooperate in tiee pénty’s performanceSomers v.
Somers613 A.2d 1211, 1213F@. Super. Cil992)



Pennsylvania law provides that courts must not imply a different contract thavhibht
the parties have expressly adoptétiitchinson 519 A.2d at 388If parties could have expressly
included a specific clause in their contract, but did not do so, the absence ofissedpceriudes
courts fromextending thearties’agreement bymplying the clause into the contrackee, e.g.
Setlock v. Pinebrook Pers. CageRet. Ctr, 56 A.3d 904, 912 (Pa. Super. Ct. 2012).

Plaintiff argues that the Agreement does not regiantiff to use its “best efforts” to
providea minimumnumber of VAI conversion orders to Defendant, or to provide enough orders
to allow the Conversion Facility to be profitabl®efendant argues thatonly converts VAI for
Plaintiff, and thus it is dependent on Plaintiff to sell VADefendant argues thatason and
justice require the Court to find that Plaintiff muste its bst effortsto make VAI sales,
otherwise the parties’ intent will be frustrated.

The Agreement provides, in relevant part, that Defendant shall “convert the Vanadium
Oxide and Aluminum supplied by [Plaintiff] to up to 4,000,000 pounds annually of VAILF(EC
No. 681). The Agreemenalso requires that Plaintiff use Defendarserviceso produceall of
its VAl requirements. The Agreementontainsno provision requiring Plaintiff taise its “best
efforts” toplacea certaimnumberof VAI ordersor in making VAI sales

The Court notes that the Agreement does contain “best efforts” languagéhidut
language does not relate VAl ordersor sales. Insteadhe Agreement requird3efendanto
useits best effortsto keepthe Conversion Facility’s ls in effect during the Agreement’s
duration. The Court finds that the explicit use of a beforts clause elsewhere in the
Agreement, combined with the absence of such a clause regarding VAl ordeates, is
indicative that the parties did not inteto be bound by such a clausih respect to VAI orders

or sales The parties could have included a belorts clause in connection with VAI ordess



sales, but they did not. Moreover, flaet that theparties includd a maximuniVAl orderlimit
indicates to the Court th#tte partiexonsidered their obligations regarding #bductionand
did not see fit to include a minimuorder guarante®

For these reasons, the Court is unpersuaded by Defendant’s arguindr@<ourt were
to find that the duty of goofdith and fair dealing requird®aintiff to use “best efforts” to make
VAI sales or toprovide a minimum number of VAI orders, the Cowduld essentially rewrite
the parties unambiguous Agreement. The Court’'s reading of the Agreement shows that the
parties could have included a minimtorde or bestefforts clausewith respect to VAl ordersr
sales,but theydid not do so. Thus, PIdiff is legally obligated to place all of its VAdrders
with Defendant, but is not obligated to placenamimum number of VAl orders. The Court
cannot find that Plaintifbreached the duty @food faith by not placing enough VAI orders for
Defendant’s Conversion Facility to remain profitable. The Court will notidifeennsylvania’s
well-established principle of freedom of contract by expanding the Agreement dagbmdhich
the parties-two sophisticated business entities that engaged in-larmgth negotiations-
explicitly agreed to.SeePeoples Mdg. Co. v. Fed. Nat. Mortg. Asy’856 F. Supp. 910, 927
(E.D. Pa. 1994f“Pennsylvania contract law. .is not in place to act as an insurance policy for
those who suffer some sort of loss as a result .of contractual relations. The freedom to
cortract includes the freedom to enter into bad dealstgrnal alterations omitted).

Accordingly, the Court finds that summary judgment should be granted on this issue as to
Plaintiff's declaratoryjudgment claim.For the same reasons, Defendant’s declargtmgment
and breactof-contract counterclaims are dismissed to the extent that they allege Plaintiff

breached the Agreement by failitguse its best efforts to providAl orders b Defendant.

2 The deposition transcript of John VanKitken Defendant’s Vice President for Aerospace Befinse shows
that the parties did, in fact, discuss a minimairder requirement when they were negotiating the Agreement, but
that it was ultimately not included in the Agreement. (ECF NeBB5

10



3. Sufficient Raw Materials

Defendantlleges that Plaintiff breached the duty of good faith and fair dealinglimgfai
“to provide sufficient raw materials for [Defendant] to meet VAl customerinegents for
orders that have been provided to [Defendan{ECF No. 8). Plaintiff argues that because
Defendant conceded that Plaintiff has not directly breached any provisionAdréement, then
Defendant’s claim that Plaintiff breached the duty of good faith and falmdemust fail. The
Courtagreesvith Plaintiff.

Although Pennsylvanidaw imposes the duty of good faith and fair dealing onto all
parties to a contract, there must be some relationship to the provisions of thet coniracke
the duty of good faith.W. Run Student Hous. Assocs., LLC v. Huntington Nat., Bd2kF.3d
165, 170 (3d Cir. 2013) (citingaplan, 671 A.2d at 722). “In other words, the duty of good faith
and fair dealing does not license courts to interpose contractual terms to whichidsenaaer
assented.”ld.

The Agreement, in relevant pastatesthat “[Plantiff] shall supply . . . 100% fothe
Vanadium Oxide and 100% of the Aluminum devoted to [Defendant’s] conversion of the
alloys.” (ECF No. 68L). The Agreement alsstatesthat “[Plaintiff] shall ship tothe
Conversion Facility . . . and maintain inventories of Vanadium Oxide and Aluminum . . . from
which [Defendant] may from time to time withdraw . . . Vanadium Oxide and Aluminum for
conversion of VAL” (ECF No. 68). The Agreement contains no othe&oysions relating to
Plaintiff supplying Defendant with raw materials for VAl conversion.

At first glance, it appears as if Defendant is alleging that Plaintiff breaitieeexpress

provision of the Agreement requiring Plaintiff to ship and maintain itorees of the raw
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materials for Defedant towithdraw andconvert to VAIX

However, this does not appear to be
the case, as Defendant’'s brighequivocally states that ftis not attempting to claimthat
[Plaintiff] is in breach of any express contractuvision.” (ECF No. 76).

Plaintiff focuses on Defendant’'s use of therds “customer requiremeritsin the
counterclaim,and argues that|n]othing in the Agreement allowfbefendant]to insist on
receiving sufficient raw materials to fulfill purported requirements ateis of [Plaintiff's]
customers, as opposed to orders fiétaintiff] itself.” (ECF No. 69). The Court agrees with
Plaintiff. The Agreement only requires that Ptdainprovide all of the raw materials for
Defendant touse in VAI conversion, and that Plaintiff maintain inventory at the Conversion
Facility from which Defendant may withdraw for use in VAl conversidren Plaintiff places a
VAl order. The Agreement mas no mention of Plaintiff's customers or their specific
requirements.

Another possibility is that Defendant is arguing, much like in the above seittaithe
duty of good faith and fair dealing should be used to require Plaintiff to maintain &cspeci
minimum amount of raw materials at the Conversion Facility at all tiressumingarguendo
that this is Defendant’s argument, the Caajécts this argument for the same reasons discussed
above, specifically that the parties had the opportunity to include a minnawsmaterials
clause in the Agreement and did not do so.

Based on the language used in Defendant’s counterclaim, and based on Defendant’s
statenent that it does not allege that Plaintiff directly violated any express pnovisiohe

Agreement, the Court finds that Defendant asks the Court to imply a duty of good faith tha

13 |f Defendant was alleging this, it would certainly implicate provisior) 2f the Agreement.Implied in this
provision is the requirement that Plaintiff must maintain enoughnnaverials for Defendant to be able to fulfill a
VAl order when Plaintiff phcesone
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external to the Agreement, and the Court will not do ¥4. Run Student Hous. Assocs., |LLC
712 F.3d at 17Kaplan, 671 A.2d at 771-72.

Accordingly, the Court finds that summary judgment should be granted on this issue as to
Plaintiff's declaratoryjjudgment claim. For the same reasons, Defendant’s declajatigyent
and breactof-contract counterclaims are dismissed to the extent that they allege Plaintiff
breached the Agreement by failing to provide Defendant suifficient raw materials to meet
future customer requirements.

4. Specific Information about Qustomer Orders

Defendant alleges that Plaintiff breached the duty of good faith and faingldat
ceasing its practice of providing Defendant with information about future cast@guirements
for VAI and by refusing to provide that informatidh. Plairtiff argues that because Defendant
conceded that Plaintiff has not directly breached any provision of the Agreethent,
Defendant’s claim that Plaintiff breached the duty of good faith and falmdemust fail. The
Court agreewvith Plaintiff.

Although Pennsylvanidaw imposes the duty of good faith and fair dealing onto all
parties to a contract, there must be some relationship to the provisions of thet ¢ontracke
the duty of good faithW. Run Student Hous. Assocs., LEZEC2 F.3d at 170 (crig Kaplan 671
A.2d at 722). “In other words, the duty of good faith and fair dealing does not license courts to

interpose contractual terms to which the parties never asseided.”

14 Defendant also argues that Plaintiff stopping its practice of shapegific, future customer requirement
information is serious and goes directlyttee heart of the contract. Thus, Defendant argues that Plaintiff has
irreparably damaged the partiegist, whichjustifies immediate termination of the Agreement under Pennsylvania
law. It is true that Pennsylvania allows immediate termination of a contiaeh \& party breaches in a way that
goes directly to the essence of the contractimagarably damages the parties’ truktlL Transp., Inc. v. Pilot Air
Freight Corp, 962 A.2d 639, 652R@a.2009) However, for the reasons discussed in this section, the Court finds
that this is not a material breach that justifies immedetaination of the Agreement.
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The Agreement, in relevant part, requires that, “[a]t least 10 days before theibgaf
each calendar month, [Plaintiff] shall provide [Defendant] with written aaticits projected
requirements for conversion of VAdluring the ensuring month.” (ECF N68-1). The
Agreement also provides that, if Plaintiff wishes, the parties may meetaogear to discuss
“business outlook and forwaidoking objectives as it relates to the operation of the Conversion
Facility, and the supply and conversion of VAL” (ECF No.1§8-

The parties do not makentirely clear what customesrder information Plaintiff
previously gave to Defendant that is not being exchanged“ho¥s bestasthe Court can tell,
Plaintiff previously gave Defendant the contractually required noticésoprojected VAI
requirements, as well as other specific information regardiigorder forecasting At some
point after the parties’ dispute began, Plaintiff apparently stopped probaifemdantwith the
additional, specific information.

The Agreemencontains no informatiesharing provision other than the clawgtating
that Plaintiff must giveDefendantnotice of its montly VAl requirement projections The
Agreement provides that the parties may meet annually and discuss businesdirigreloat
only if Plaintiff calls for such a meeting. Plaintiff is not required to requesatimual meeting
and the fact that Plaintiff did so in the past does not obligate it to do so continDaflgndant
admits in its brief that it does not allege thatiftlef has breached any express provision in the

Agreement. Instead, Defendant asks the Court to imply a duty of good faith tharisakid

15 Defendanpointsthe Court to pages 7IR of the deposition transcript of John VanKirk, attadmgélaintiff asan
exhibit to the instant motion. (68-9). This excerpted exhibit does not include pagesrZQf the deposition
transcipt. However, the correct pages are foundirexhibit attached by Defendant in support ofatgn motion
for partial summary judgment. (ECF No.-83). Defendant’'s representative testified ttieg parties’ annual
businessoutlook meetings were no longer taking plasethey did in the pastesulting in Defendant not receiving
additional VAI order forecasting information.
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the Agreement, and the Court will not do S&. Run Student Hous. Assocs., |LIZC2 F.3d at
170 Kaplan, 671 A.2d at 771-72.

Accordingly, the Court finds that summary judgment should be granted on this issue as to
Plaintiff's declaratoryjjudgment claim. For the same reasons, Defendant’s declajatigyent
and breactof-contract counterclaims are dismissed e textent that they allege Plaintiff
breached the Agreement by failing to provide Defendant with information about ¢utsteemer
requirements for VAI.

IV. CONCLUSION

For the reasons discussed above, the Court finds that that Plaintiff's Motion tiat Par
Summary Judgment (ECF No. 68hould be and hereby IGRANTED. Accordingly,
Defendant’'s declaratofpugdgment counterclaim andoreachof-contract counterclaimare
DISMISSED to the extent thathey allegethat Plaintiff breached the Agreement by failitog
use its best efforts to provide VAl orderdailing to provide sufficient raw materials for
Defendant to meet VAI customer requirements, faithg to provideDefendant withspecific
information about future customer requirement®laintiff's two breachof-contract claims
remain in thisaction, along with Defendant’s breaofcontract counterclainalleging that
Plaintiff's suppliedraw materials failed toomply withthe Agreement’s specifications

IT IS SO ORDERED, this 24th day of March, 2017.

/s/ Susan O. Hickey
Susan O. Hickey
United States District Judge
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