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IN THE UNITED STATESDISTRICT COURT
WESTERN DISTRICT OFARKANSAS
HOT SPRINGIVISION

DETRIC CONWAY PLAINTIFF

V. Civil No. 6:15<v-06028

PAUL NORRIS and

SCOTT LAMPINEN DEFENDANTS

MEMORANDUM OPINION

Plaintiff Detric Conwayproceeds in this matt@ro seandin forma pauperigursuant to
42 U.S.C. § 1983. Currently before the CasrbefendantdPaul Norris and Scott Lampinen
Motion for Summary Judgment (ECF No. 51). Plaintiff filed a respon§eCF No. 59.
Defendantsifed areply. (ECF No. 60).Plaintiff filed asur reply. (ECF No. 61) The Court finds
the matter ripe for consideration.

. BACKGROUND

On July 13, 2010, Plaintiff was arrested and charged with the robbery of the Hometown
Pharmacy in Hot Spring#rkansas: (ECF Nos. 531, at 1; 533, at 1611). Video surveillance
of the robbery showed four Africelimerican men involved in the robbery, two of them holding
handguns. (ECF Nos. 89 at 1; 533, at 33). One man, wearing a red and blue AtlantaeBrav
cap, yellow gloves, black pants, and a black shirt, held a handgun on the pharmacy employee,
Sharay Durbin. (ECF No. 59-a&t 1). Another man, dressed in light colored pants, a black glove

on hisleft hand and a white sock on his right hand, also Adldndgun. (ECF No. 58 at 33).

! Plaintiff was convicted of robbing two pharmacies in Hot Sprirgl®metown Pharmacy and Phil's Pharmacy.
(ECF No. 531). However, only the facts related to the Hometown Pharmacy robbery aanteatethis case. The
facts relating to the Phil’'s Pharmacy robbery are not relevant and therefametatiscussed in this Memorandum
Opinion.
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The man in light pants filled a dark colored square tote with medications from theaglaand
left with the tote. (ECF No. 53-3, at 33).

After a short foot pursuit, Plaintiff was arrested immediately after the rpfdiél wearing
the lightcolored pants. (ECF No. 58 at 3334). Near where Plaintiff was captured was the dark
tote containing a portion of the medications, a white sock, and a .40 caliber handgun. (ECF No.
53-3, at 34). Testing by the Arkansast® Crime Laboratory confirmed that the sock contained
DNA from Plaintiff. (ECF No. 53-3, at 36). Months after Plaintiff was ae@sind charged with
the robbery, the Hot Springs Police Department found a BB gun on top of a building near the
escape roat from the pharmacy. (ECF No.-83at 39). On July 31, 2012, Plaintiff pled guilty to
the robbery. (ECF No. 53-1).

On July 5, 2010, Jacquard Clark was found dead at Bailey Place Apartments from a gunshot
wound to the head. A .40 caliber shell casiasp collected at the scene of the homicide. The
Arkansas State Crime Laboratory determined that the shell casing camédreame .40 caliber
gun seized as evidence in the Hometown Pharmacy robbery. (ECF No. 53, at 1). On October 13,
2010, Larry Thompson was interviewed by Defendahtaitthe murder while he was incarcerated
in the Pike County Detention Facility, and Thompson signed a written statemerit. N(EG3
4). Thompson said he had knowfaintiff for most of his life. He said that abouivaek before
Clark’s murder, Plaintiff asked Thompson about “doing a job and hitting thiswgg’lived at
and sold marijuana at the Bailey Place Apartments. Plaintiff told Thompson that h&kég to
Clark’s apartment and had been there before. Thompson said he turned down the job because he
did not need the money. Thompson said that Plaintiff was carrying a “short fothg &me.
Thompson further stated that a few days after the murder, he was sittingainirafont of
Plaintiff's mother’s lmuse. Thompson said that Plaintiff told him that they “hit that dude at the

Bailey Place [A]partments and that he shot the dude in the face.” (ECF My. 53-
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On January 13, 2011, Plaintiff was charged with capital mundeonnection withthe
death of Cark. On May 17, 2013, Plairitiwas acquitted of the capitaturder charge Plaintiff
is currently incarcerated in the Yazoo City Medium Federal Correctior@litf;aserving a
sentence for the armed robbery of Hometown Pharmacy

Plaintiff filed this lavsuit on May 30, 2015. (ECF No. 1). After preservice screening,
Plaintiff's claims against three other defendants were dismissed and Plid@itns against
Defendants Norris and Lampinen remained for further consideration. Plahéffes that
Defendants violated his First, Fourth, Fifth, Sixth, Eighth, and Fourteenth Amendment
constitutional rights as a result of their actions or inactions during his capitaémuase in
Garland County, Arkansas, Case No. CR-2011-159-1. (ECF No. 1).

Specifically, Plaintiff allegeghatDefendant Norris, a detectivath the Hot Springs Police
Departmentlied ontheaffidavit for his arrest warrant, coerced a witness to make a false statement,
withheldexculpatoryevidence, and attempted to have the crime lab fabricate evidence. He alleges
that these actions were racially motivated, as evidenmgdtatements allegedlynade by
Defendant Norris (ECF No. lat 3). Plaintiff allegesfurtherthat Defendant Lampinen,|so a
detectivewith the Hot Springs Police Departmemtas involved in the investigation, withessed
the racial slurs, and knew the witness was making a false statement, buhdid.n@ECF No. 1
at 5). Plaintiff also allegethat Defendant Norrigetaliated againgtim because of his presence at
his brother’s separate murder trial.

On Septerper 6, 2016, Plaintiff filed a motion for production of the trial transcripts from
his statecapital murdetrial. Plaintiff asserted thahe transcript would support his aitutional
claims against Defendants. (ECF No. 26). On September 12, 2016, the Court Blantdtis
request andrdered Defendants fyovide a copy of the transcript to Plaintiff. (ECF No. 27). On

November 8, 2016, the Couentereda second wler, noting that research by the Court and
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Defendants indicated that Plaintiffereeday capital murder trial had been recorded but never
transcribed. On January 4, 2017, the Court entereddan statinghatthe Court would bear the
cost of Imited transcripton, and directedDefendants to obtain the testimony of the following
witnesses from Plaintiff's criminal trial, as requested by PlaintiNtichael J. WestScott
Lampinen, Paul Norris, andcrime lab officials Stephen Erickson, Jennifer Floyd, Mandi
Wertenberger, and Mary Simonson. (ECF Ng. 39

On August 23, 201 Defendantdiled the instant Summary Judgment Motion, &taintiff
respondedDefendants filed aeply. On December 4, 201Rlaintiff filed asur eply, along with
a Statement of Fact$laintiff did not include any portion of the trial transcmiyth his response
or sur eply. Plaintiff alsofiled amotion requesting leave of Court to file a sur reply and to file an
amended response to teemmary judgment motion (ECF No. 63). The Court granted this
motionand instructed Plaintiff to file his amended documents by December 28, 2017. (ECF No.
64).

On January 9, 2018, the Court entered a Show Cause Order after Plaintiff failedhe fi
amended documents by the Cenmposed deadline. (ECF No. 65). Neither théeo granting
leave for theamendment nor the Show Cause Order were returned as undelivdp&ieiff's
responseo the Show Cause Order was due January 24, 2REsntiff did respond to the Show
Cause OrderBecausePlaintiff has already filed agsponse and sur eply in the case, the Court
will utilize those documentss his completessponse to the Summary Judgment Motion.

. STANDARD

Summary judgment is appropriate if, after viewing the facts and all redsanfdvences
in the light most favorable to the nonmoving paMatsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 587 (1986), the record “shows that there is no genuine dispute as to any

material fact and the movant is entitled to judgment as a matter of lBed” R. Civ. P. 56(a).
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“Once a party moving for summary judgment has made a sufficient showing, the batslevitre
the nommoving party to set forth specific facts, by affidavit or other evidence, showatgat
genuine issue of material fact exist®Nat'l Bank of Commerce v. DoBhem.Co., 165 F.3d 602,
607 (8th Cir. 1999).

The noamoving party*must do more than simply show that there is some metagaysi
doubt as to the material factsMatsushita 475 U.S. at 586. “They must show there is sufficient
evidence to suppod jury verdict in their favor.”"Nat’| Bank 165 F.3d at 607. A case founded
on speculation or suspicion is insufficienstavivea motion for summary judgmentld. at 610
“When opposing parties tell two different stories, one of which is blatantly cocteddby the
record, so that no reasonable jury could believe it, a court should not adopt that versioaat$ the f
for purposes of ruling on a motion for summary judgme&cott v. Harris 550 U.S. 372, 380
(2007).

lll. DISCUSSION

Defendantsargue as a preliminary mattdrat Plaintiffs case against them should be
dismissed because it is barred by the statute of limigtig ECF No. 60).In the alternative
Defendants advandhke followingarguments tha@laintiff’s individual capacity claimshout be
dismissed:(1) Defendants had probable cause to arrest Plaintiff; (2) Defesdidniot lie on an
affidavit for Plaintiff's arrest; (3) Plaintiff cannot show that Defendattempted to have the
crime lab fabricate evidence; (4) Plaintiff cannot show that Defendantseco® witness to make
a false statement; (5) Plaintgficlaim that Defendants failed to disclose @patory evidence fails
because he was not convicted ahe evidence in questiera BB gum—was not actually
exculpatory; (6) Defendasitactions in charging Plaintiff witkkapitalmurder were not racially
motivated; (7) Plaintiff's First Amendment retaliation claim must fail because Plaintsf wa

charged with murder before he engaged in the protected activitfplgBtiff's claim against
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Defendant Lampinen fails because, outside of the excessive force context, therelearly
established law regardirg duty to intervene; (9laintiff did not state an Eigh Amendment
claim; (10) Defendants arenéitled to qualified immunity; and (11) Plaintiff cannot demonstrate
that the City of Hot Springs failed to adequately train its employ@&SF Nos. 52, 60)
Defendants argue that Plaintiff's claims are barred by the statute of limitatised ba
the holding inJones v. McLemore2014 Ark. App. 147 (ECF No. 6Qat 1-2). In Jones the
plaintiff assertedlaims ofmalicious prosecution, defamation, conspyaand violations of his
civil rights under the Arkansas Civil Rights A¢tACRA”) for an unsuccessfutriminal
prosecution. Jones v. McLemore2014 Ark. App. 147, 1 The trial court granted summary
judgment on the malicious prosecution claim and fahatthe ACRA claims were barred lthe
statute of limitations. Id at 1:2. The ACRA claims included failure to disclose exculpatory
evidence, submission of false affidavits, and due process violatldnst 7-8. The Arkansas
Court of Appeals affirmethe trial court’s finding that the ACRA claims were thinarred stating
[W]hile the alleged acts that he relies upon to make his ACRA claims may well be
encompassed within the overall tort of malicious prosecution, it is the sepetsate
that control the limitations period. . The probablecause affidavits executed by
[deferdant] were prepared in 2007 arglaintiff's] actual arrest took place in
February 2008, both of which occurred more than three years before he filed his
lawsuit. The actual trial and his acquittal were not necessary prerequisites to
establish his ACRA claim.
Id. at 89.
Defendantpoint toJonesandarguethat Plaintiff's clains accrued and began to run, at the
latest, on January 13, 2QMhen he was arresteRlaintiff argues that thallegedviolations raised
in this case were not revealed to him until discovery was complete in his capitierroase, and
testimony was provided at trial. (ECF No, @12). Plaintiffassertghatdiscovery in his capital

murder case was not completed until approximately two weeks before trial, anlieoteanMay

2013. (ECF No. 61, at 3PRlaintiff subsequentlfiled this case on May 30, 2015.
6



Section 1983 does not contain its own statute of limitatibmstead, causes of action under
section 1983 are governed by “the most appropriate or analagate stute of limitations.”
Goodman v. Lukens Steel C482 U.S. 656, 660 (1987)n Arkansas, the thregear persona
injury statute of limitationgound inArk. Code Ann38 16-56-105(3)s applicable to sectioh983
cases See Miller v. Norris 247 F.3d 736, 739 (8th Cir. 2001The date when aection1983
cause of actioaccrues'is a question of federal law thatiistresolved by reference to state law
Wallace v. Katp549 U.S. 384, 388 (2007¢mphasis in original)seealso Montin v. Estate of
Johnson 636 F.3d 409413 (8th Cir. 2011) TheUnited States Supreme Cotetently discussed
accrual of a sectiorf983 claim for unlawful pretrial detentionin violation of the Fourth
Amendmentstating, “[ijn support of the paintiff's] position, all but two of the ten Courts of
Appeals that have recognized a Fourth Amendment claim like his have incorpoffateatable
termination element’ and so pegged the statute of limitations to the dismissal of thaloase”
Manuel v. City of Joliet, Ill, 137 S. Ct. 911, 921 (2017).

Defendants’ reliance updhe Jonescaseis misplaced, and this Court declines to find that
Plaintiff's claims are timdarred based on that precedeatthough the Eighth Circuit has not yet
had the opportunity to address teeentManuelcase, the language used by the Supreme Gourt
support of the favorable termination eleménis clear? Plaintiff's section1983 clains accrued

when he was acquitted of the murder charge on May 17, Z8a8tiff filed his case on May 30,

2 Since theManuelcase was decided, six federal district courts in other jurisdictionsditadeit in support of the
premise that a Fourth Amendment claim for malicious prosecatiocrues when thanderlying criminalcase is
favorably terminated.See Clark 11l v. WillsCase No. 1:8119SAC, 2017 WL 5598261 (D. Kan. Nov. 21, 2017);
Watson v. MitaCase No. 1810133TSH, 2017 WL 4365986 (D. Mass. Sept. 29, 20Brywn v. Louisville Jefferson
Cnty. Metro Gowt, Case No. 3:16v-460-DJH, 2017 WL 4288886 (W.D. Ky. Sept. 27, 201Q)intana v. City of
Philadelphig Case No. 1-B96, 2017 WL 3116265 (E.D. Pa. July 21, 20Bf)npanYartey v. MuranakaCase No.
16-00590, 2017 WL 1243499 (D. Hawai'i Apr. 3, 201Rowacki v. Town of New Canga@ase No. 3:18v-
00407(JAM), 2017 WL 1158239 (D. Conn. Mar. 28, 2017).
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2015. Thus, the Court finds thasiComplaint was filed well within the thrgear personal injury
staute of limitationsset forthby Arkansadaw.

Therefore, the Court will not dismiss Plaintiff's claims as tinaeredby the applicable
statute of limitations. The Court will separately address Defendatfisi summary judgment
arguments Because the events of the Hometown Pharmacy robbery were used to establish
probable cause for the capital murder charge,réfevar undisputed events concerning the
robbery and the murder will be described prior to addressing each argument.

A. Facial Validity of the Probable Cause Affidavit

It is well established that the Fourth Amendment prohibits citizens from beirgieare
without probable causeKuehl v. Burtis 173 F.3d 646, 649 (8th Cir. 1999). Whether police have
probable cause at the time of an arrest is a question of law for a court to desius. v. Wal
Mart Stores, InG.619 F.3d 811, 816 (8th Cir. 2010). “[T]he probability, and not a prima facie
showing, of criminal activity is the standard of probable cauSniithson v. Aldrich235 F.3d
1058, 1062 (8th Cir. 2000).

“Probable cause to arrest exists when, at the moment the arrest was nthddacts and
circunstances within [the arresting officers’] knowledge and of which they hasbmahbly
trustworthy information were sufficient to warrant a prudent man in belietgigthe [suspect]
had committed or was committing an offensd8éck v. Ohip379 U.S. 89, 911964); City of
Omaha 75 F.3d 12611264 (8th Cir. 1996). “Probable cause is to be assessed in terms of the
circumstances confronting a reasonably cautious police officer #éintbeof the arrest, and the
arresting officer is entitled to consider thecamstances, including arguably innocent conduct, in
light of his training and experienceMannah v. City of Overland, Mo795 F.2d 1385, 1389 (8th
Cir. 1986) (quotindJnited States v. Wallrgf705 F.2d 980, 990 (8th Cir. 19833ke alscAmrine

v. Brooks 522 F.3d 823, 832 (8th Cir. 2008) (stating thaaty later developed facts are irrelevant
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to the probable cause analysis for an aiyedtloreover, police officers are entitled to “substantial
latitude in interpreting and drawing inferences from dattcircumstances.”United States v.
Washington109 F.3d 459, 465 (8th Cir. 1997]T] he fact that a neutral magistrate has issued a
warrant is the clearest indication that the officers acted in an objecteatpmable mannér
Messerschmidt Willender, 565 U.S. 535, 546 (2012).

The probable cause affidavit in this catsteghat Jacquard Clark was killed by a gunshot
wound to the headt 138 Bailey Place, Apartment-8. (ECF No. 53-2at 1). A .40 caliber shell
casing was found at theeste ofthe murder. The spent shell casing matched that of the .40 caliber
handgun used in the Hometown Pharmacy robbery. The affidavit further states:

The surveillance video fohe robbery showed a black malearing light colored
pants, a black glove on his left hand and a white sock on his right hand wielding a
handgun. The video also shows this person filling a dark cokaedretote and
leaving with this tote. Conway was arrested immediately after bieerg and after

a short foot pursuit still wearing light colored pants. Near where Conway wa
captured was the tote containing a portion of the medications stolen, a wkite soc
and a .40 caliber handgun, a Glock Model 27. The white sock and the weapon we
sent to the Arkansas State Crime Laboratory.

The Crime Lab reported the sock, with all scientific certainty, containedl fbdin
Detric Conway and the spent shell casing from the Jacquard Clark homicide scene
with all scientific certaintycame fronthis same .40 caliber handgun.

Larry Thompson was interviewed on 10/13/10 and gave a signed statement
concerning two meetings he had with Conway. Thompson said “About a week
before the murderp on Bailey Place Detric asked me about doing a job andghitti

this guy up there.” He added “A couple days after the murder | was sittangar

out in front of Detric’'s mother’'s house on Pullman Street. Detric told me they hit
that dude at the Bailey Place Apartments and that he shot the dude in the face.”

(ECF No. 532, at 1). Defendants both signed the affidaditjudge subsequently found that the
affidavit demonstrated reasonable and probable cause for the issuance oftamaarees for
Plaintiff. (ECF No. 53-2at 2).

The totality of facts in theaffidavit provided probable cause to arrest Plaintiff for the

murderof Jacquard Clark, araineutral magistratessued an arrest warrant based on the affidavit
9



The fact thaPlaintiff was ultimately acquitted of the murder charge is irrelevant tssue of
whethermprobable causexisted at the time dfisarrest See Arnott v. Matay®95 F.2d 121, 124
(8th Cir. 1993) (stating that whether or not the arrested person is found innocent is nal toateri
the analysis). Thus, the Court findshat theaffidavit, on its face, established probable cause for
Plaintiff's arrest for capital murder. At this time, the Court must addpésstiff’'s arguments that
Defendants fabricated evidence or ignored exculpatory evidence that ningajesbable cause
established in the affidavit.

B. Veracity of the Probable Cause Affidavit

As discussed above, when an alleged constitutional violation involves an arrest porsuant t
a warrant, “the fact that a neutral magistrate has issued a warrant is the clearasomidat the
officers acted in an objectively reasonable mannbtésserschmigd665 U.S. at 546. However,
when a police officer deliberately or recklessly makes false statements to tfateopsobable
cause for an arrest warrant, the warrant may be datald undeFranks v. Delawareg438 U.S.
154 (1978).Williams v. City of Alexander, Atk772 F.3d 1307, 1311 (8th Cir. 2014Y 0 show
reckless disregard for the truth, [courts] do not look simply at whether mstatencluded in the
affidavit was tre; rather[courts]ask whether, when looking at all the evidence avkal#adthe
officer, the officermust have entertained serious doubts as to the truth of legatements or had
obvious reasons to doubt the accuracy of the information heported.” United States. Neal
528 F.3d 1069, 1072 (8th Cir. 200@)ternal quotation marks omitted)f there is evidence of
recklessness, the probable cause affidawvitot automatically void;ather,the solution is to edit
out thereckles$y falseinformation and then evaluate the correcdfttlavit for probable cause.
SeeBagby v. Bronhave98 F 3d. 1096, 1099 (8th Cir. 1998).

In his Complaint, Plaintiff allegethat Defendant Norris filed an “untruthful affidavit” in

order to obtain an arrest warrant. (ECF Npatl3). Plaintiff was deposed for this case on
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November 14, 2016. (ECF No. 83. During the deposition, Plaintiff provided testimony
concerning the statements in the affidaftaintiff did not dispute the statement that.t@caliber
gun, tote, and white sock were found near where he was captured. (ECF Nat 38-3He did
testify that the affidavit was different “from the first one” because “they sa&dytm was inside
the black tote, but it wasn't. It was about right there with all the drugs. This is wieestashed
all the drugs at. They fount [sic] the gun right there by the drugs.” (ECF N&).&834). Plaintiff
testified that wheme was sentencetDavid Haris . . . reworded it to where they don’t have it in
the tote.” (ECF No. 533, at34-35. Plaintiff testified that thplea agreemerfior the Hometown
Pharmacyobbery chargstated the guwas not in the tote. (ECF No.&3at35). Plaintiff did
not disputethat his DNA was on the white sock. (ECF No-Hat 36). Plaintiff also disputed
that he had two meetings with Larry Thompson. (ECF No. 3338-37).

Plaintiff was asked if there was anything else missing from the affidduintif testified
that he had been carrying tteyy BB gun at the time of the Hometown Pharmacy robbery, not the
.40 caliber handgun. He heard that whes BB gun wagound it was given to the Hot Springs
Police andefendantsold the crime lab not to test it for héilber. (ECF No. 533,at39). Plaintiff
agreed that police did not know about the BB gun until they charged him with murder, and
therefore could not put it in the affidavit. (ECF No. 53&3}0).

Plaintiff further testified thaDefendantdeft outof the affidavit information about a white
Jeep Cherokee that left the murder scamaites after shots were fired and Clark was kill&CK
No. 533, at 39). Plaintiff testified that the Jeep was driven by Richard Johnson (a/k/a Ritchie
Poo), one of i cadefendantsn the Hometown Pharmacy robbery, who also had the .40 caliber

handgun. Plaintiff further testified that “the whole reason they charged me was beddias®eyo

3 A review of Plaintiff's criminal case for the robbelynited States. ConwayCase No. 6:1@r-60032001, indicates
that David Harris was one of the federal prosecutors for the case.
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Thompson.” (ECF No. 53, at 41). Plaintiff testified that if the police hadvestigated “instead
of just taking Larry Thompson’s word” they would hdeendthat he did not kill Clark. ECF
No. 53-3, 441-42.

Plaintiff's response tthe instanBummary Judgment MotistategshatDefendantSchose
to go off the word of Thompson who was not an eyewitness to Clark’s murder, only providing
what amounted to laearsay statement of Plaintiff's alleged admission to the murder, coupled with
the murder weapon in close proximity upon Plaintiff's arrest.” (ECF Naat3),. Plaintiffcites
the affidavt itself as evidence that the HometownaPmacyemployeepresent at the time of the
robberty,SharayDurbin, explicitlytold thepolicethatRichard Johnson possessed the .40 caliber
handgun. ECF No. 59, at 4).Plaintiff further allege that additional investigation would have
revealed that he possessed a BB gun during the robbery. (ECF db5h9,

Plaintiff further alleges Defendantfabricated the location of where thet( calibe}
handgun was found to manufacture the corraimmanecessary for probable causeECE No.
59, at 7). Specifically, Plaintiff states thgolicereport byDetectivesChem and Stockwelivho
investigated the Hometown Pharmacy Robbery r@advered the evidence, states tlnat 40
caliber handgun was laying on top of the black tote, rather than inside of ieasistidne probable
cause affidavit.(ECF No. 591, at 3). Plaintiff argues this suggests that the handgun was “simply
thrown on top of the tote and never trulyspessed by Plaintiff.” HCF No. 59, at 7). In his
Statement of Facts, Plaintiff allegeéf]he .40 caliber handgun that was recovered by the Hot
Springs Police Department was not inside the black tote, nor was it on top of the dadotot
was the go found within yards of the black tote that Plaintiff was said to be cari{if§.CF No.

62).

4 Plaintiff raises this allegation for the first time in his Statement of Facts, Wwhifited alongside his sur reply to the
instant motion. Because the statement is contradipteds previous allegations and testimony, as well as by the
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The Court will now address each of the probable cause affidavit's allegedoshimigs
that Plaintiff argues negatése probable cause established in thiglafit.

1. Location of .40 Caliber Handgun

Plaintiff argues that Defendarftdselystated in the affidavihe location of the .40 caliber
handgun in order to create probable cause for his arrest for murder. In his degdesitntiff did
not dispute thathe.40 caliber handgun, totérugs,and white sock were fountearwhere he was
captured.(ECF No. 533, at 39. Heonly disputedhat the gn was inside the tote. (ECF No-53
3, at 34).

Plaintiff's plea agreemem his criminal caséor armed robbergtateghathe was seen on
the surveillance video wearing light colored blue jeans, agplyred sweatshirgnda white sock
on his left hand. SeePlea AgreementJnited Statess. Conway CaseNo. 6:10¢r-60032-001
(W.D. Ark. Sept. 12, 2011), ECF No. 5t 4 He was observed taking narcotics and placing them
into a bag. Officers searching the streets near the robbery were flagged down byea wthia
stated thablack males ran out of a wooded area and were running down Sunese Atrofficer
saw two black males running down Sunrise Street, throwing items taken from theaphasn
they ran. Plaintiff and another suspect warbsequentlgpprehended andken into custody. At
that time Plaintiff was wearing light colored l¢ jeans and no shirt. The other suspect was
wearing an Atlantd8ravescap. The officersrecovereda black tote bag, a black pistol, a white
sock, a gray sweatshirt, and a portion of the narctalen from the pharmacy

Plaintiff submitted theolice eport byDetectives Clem an8tockwellas an exhibit tdis
responseo the instant motian (ECFNos 591, at 3; 66). The report notethatevidence from

the robbery had been “strown throughseveral blocks.”

other summary judgment evidence, the Court finds that no reasonabt®ijldybelieve this allegation and thus the
Court will not consideit for summary judgment purposeSeeScott 550 U.Sat 380
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We first located a large black duffle bag containing several pills and a Glack .4
caliber Model 27 Serial # ENK893 laying on top of the bag. A black and white
Foot Locker Brand plastic bag was located next to this filled with Narcofibs
was all loated at 302 Sunrise in shrubbery in the southwest portitimeofard.
Located at the southeast part of the yard (near the mailbox) was a black hooded
sweate, a white doo rag and a pair of white Reebok brand batting gloves. Located
in the yard at 300 Rdcia was a blue knittgle cap with eykoles cut out in it.
Located in the yard of 30Ratriciawas a gray sweatshirt.

(ECF Nos. 59-1, at 3; 66).

Plaintiff also submitted thprobable cause affidavit as an exhibit. (ECF No. 58-1:2).
The affidavit states:“Located at 302 Sunrise Street was a black tote bag containing a handgun, a
white sock and a portion of the narcotics along with a Foot Locker sales bag filhedangotics
located on the west side of the driveway.” (ECF No. 59-1).at 1

At first glance, tle Court is troubled bthe fact that the white soekwhich wadaterfound
to have Plaintiff's DNA on #~was not mentioned in the reportDgtectives Chem and Stockwell
However Plaintiff's plea agreement states “a black tote bag, a black pistol, a white sock, a portion
of the narcotics taken from thharmacyand a gray sweatshirt” were recovered along thero
where Plaintiff and another suspect were seen runn8ggpPlea AgreementJnited States.
Conway Case No. 6:18r-60032-001 {.D. Ark. Sept. 12, 2011), ECF No. 57, at #urther, in
his deposition, Plaintiff did not dispute that the .40 caliber handgun, tote, drugs, and white soc
were foundnearwhere he was captured. (ECF.Ni3-3, at 34). Heonly disputedhat the gun
was inside the tote. (ECF No.-83at34). In his response, Plaintiff allegéisatthe gun was in
close proximity to his arrest, and was found on top of the tote. (ECF No. 59, at 5, 7).

Viewing theevidence in the light most favorable Riaintiff, the .40 caliber handguwas
found near where Plaintiff was captured after the robbery, aldgtigthe black totdhe was seen
filling on the surveillance videarugstaken from the pharmacy, atttewhite sock with his DNA

on it. Whether the gun was on the tote bag, in the tote bag, or near the tote bag does not negate
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the fact that it ws found in the shrubbery at 302 Sunriseclose proximityboth to the location
of Plaintiff’'s arrest andio othe items linking him to the HometowrhBrmacy robbery.

Even if the Court assumes that the information was deliberately changkté the gun
inside the bag, rather than on top of the tote or near theth@tdpcation discrepancy does not
affect theCourt’s probablecause analysisAssuming Plaintiff's statement of fact regarding the
location of the handgun is correct, and that inforomain the affidavit is falsehie Court must then
edit out thafalse information and evaluate the correcétlavit for probable causeSeeBagby
98 F 3d.at1099 After doing s theaffidavit statsthat a .40 caliber handgun was found in close
proximity to a tote bag containing drugs andhite sock after Plaintiff had been seen throwing
items during pursuit. Surveillance video showed Plaintiff placing drugs in the totecanitgva
white sock on one hand during the robbery. DNA analysis linkedvkiie sock to Plaintiff.
Crime lab anlysis linked a spent shell casing from the murder scene to the .40 calibguhand
found with the tote The officersalsohad a written statement from Larry Thompson linking
Plaintiff to the murder and usirgy.40 caliber handgunThese facts are suffemt to establish
probable cause for an arreS8eeKuehl v. Burtis 173 F.3d 646, 650 (8th Cir. 1998)dting that
an officer may not ignore exculpatory evidence, but does not need to conductiaiahimefore
arresting based on credible eyewitnessydaor other indicia oprobable cause)Thus, the Court
finds that this was not sufficient to negate the probable cause establishedfiicldvé.a

2. Sharay Durbin’s Statement

Plaintiff cites theprobable causaffidavit itself as evidence that the phaay employee,
SharayDurbin, explicitly told the policéghatRichard Johnson possessed the .40 caliber handgun.
The affidavit contradicts Plaintiff allegation. A close review of the affidavit indicates Durbin
identified Johnson as thgersonwho held a gun to her, but she did not identifgtgunas a .40

caliber Becausethe surveillance video showed two men in the robbery carrying handguns,
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Durbin’s identification does not indicate thBefendantdad notice that ivas actuallyJohnson
who carried the .40 caliber handgumhus, the Court finds that Sharay Durbin’s statement was
not sufficient tonegate the probable cause established in the affidavit

3. Discovery ofBB Gun

At his deposition, Plaintiff responded to a question about whettyhiag was missing
from the probable cause affidavit by stating that he had a BB gun during the Homeemwaéy
robbery, and that it was not discovered until latdowever,Plaintiff conceded at his deposition
that the BB gun was found long after hadtbeen arrested and charged with the myuedet that
Defendants could not have included the BB gun in their affidavit because they did nott know i
existed It is therefore irrelevant to theuthfulness of thgrobablecause affidavit. Thus, the
Court finds that the discovery of the BB gun was not sufficient to negate the probable cause
established in the affidavit.

4. Failure to Investigate White Jeep Cherokee

In his deposition, Plaintiff testified that Defendants did not include informatiohen t
affidavit concerning the existence of a white Jeep Cherthlakeft the scene of the murder shortly
after shots were fired. Plaintiff testified that, if Defenddmd investigated this, rather than
accepting the word of Thompson, they would have known hedalichurder Clark Plaintiff does
not provide any evidence indicating the sowraccuracyf that information, or showhat either
Defendanhad that information at the tintle affidavitwas written SeeNat'| Bank 165 F.3d at
607 @tating thatspeculation and suspicion are insufficient to survive a motion for summary
judgmenj. Even assumingrguendo that Plaintiff had provided this information, it does not
negate the probable cause established iaffigavit.

The Court has reviewed all efjed shortcomings in the probable cause affidavit and finds

that none are sufficient to negate the probable cause established in the affidavibuiftheo®@
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will address Plaintiff's argument that Defendant Norris coerced a witnessnekong a false
staement, that was also used to establish probable cause for his arrest.

C. Witness Coercion

Plaintiff allegesDefendant Norris coerced Larry Thompson into making a false statement
against Plaintiff, which, as discussed above, was then used as support fosbtidepcause
affidavit. (ECF No 1, at 3). Plaintiff allegeghat Defendant Lampinen knew Thompson’s
statement was false, but tdhtiaintiff during the interrogation at the -Bitate Justice building that
he would be “stuck” with the murder because helomot confess or implicate ThompsqECF
No. 1, at 5).

In his deposition, Plaintiff testified that the only evidence he had of coerciothe/éact
that Thompson’s statement was a lie and the fact that Thompson made therdtatethat he
could “get cut a deal” fronDefendantdNorris and Lampinen.(ECF No. 533, at 45). In his
response, Plaintiff notdbat Thompson was in custody facing a separate robbery charge. Plaintiff
alleges thaDefendants, “through leading questions, the threat of a life sentence, and treepromi
of being rewarded for implicating Plaintiff in Clark’'s murdeprocured a false statemeinbm
Thompson that incriminated PlaintifECF No. 59 at 9). Plaintiff dlegesthat the coercion
became evident during Thompson'’s testimonglaintiff's criminal trial >

In sum, Plaintiff allegesthat Larry Thompsoried in order to receive a favorable plea
agreement “The Fairteenth Amendment guarantees substantive due process, which prevents the
government from engaging in conduct that shocks the conscience or interfereshastimricit
in the concept of ordered libertyMoran v. Clarke 296 F.3d 638, 643 (8th Cir. 200@)ternal

guotations omitted).“In reviewingpolice tactics to obtain a confession under the Due Process

5 Plaintiff has not provided the Court with the transcript of Thompsonigésémony.
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Clause, we focus on the crucial element of police overreachilgeets v. Buter&89 F.3d 772,
778 (8th Cir. 2004). “Whether particular interrogation techniques are unconstitiyticmeticive
depends on the totality of the circumstances, including the officers’ conaldiche@ accused’
characteristics Livers v. Schenc¢kr00 F.3d 340, 352 (8th Cir. 2012). Even when “the police use
overreaching tactics such as the use of threats or viglentee use of direct or indirect promises,
such promises or threats will not render the confession involuntdegsurt overcomes the
defendant free will and impairs his capagitor selfdetermination.”Sheets389 F.3cat 778-79.

“It goes without saying that the interrogation of a suspect will involve somsupee3 he very
purpose is to elicit a confessionld. at779.

Plaintiff admitted in his deposition that the only evidence he had of coercion was that
Thompson lied, antha he did so to receive a favorable plea agreement. Even accepting that
police may have used threats or promises, Plaintiff has provided no evidence aticalleg
indicating that Thompson’s free will and capacity for sldfermination was in some way
overcome. See, e.g.Sheets389 F.3d at 77¥inding that interrogation tactics were not coercive
when a confession implicating both theeféndant anda co-defendantwere given after the
defendant was Mirandized and in the presence of his attornemtéingews were not long, and
the cefendant had time to consider the situation free of police pressuge v. Irons53 F.3d 947,

948 (8th Cir. 1995]stating that it is not unlawful for the Government to promise favors in return

for truthful testimony’ aslong as the favorable treatment is not contingent upon the outcome of
the tria). Thus, the Court cannot find that Defendants coerced Thompson into making a false
statement against Plaintiff.

D. BB Gun — Fabrication of Evidence

Plaintiff allegesthat Defencant Norrisasked the crime lab to fabricate evidence showing

that Plaintiffs DNA was found at the crime scene and concealed exoneratieg& during his
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investigation by telling the crime lab to not test hair and fingerpiontsdon the BB gun Plaintiff
allegesthat Defendant Lampinen “supported and failed to reveal” this violatiSpecifically,
Plaintiff testified that'l had a toy BB gun . . I've been telling them from the gate, like day one,
when they charged me with the murder | had a toy dwidn’t have a .40 Glock.” (ECF No. 53
3, at39). Plaintiff testifiedfurtherthat, at trial, it came out that Norris told the crime talb to
test the hair fiber that was fodimnthe BB gun (ECF No. 533, at 46. In the Statement of Facts
filed alongsidehis sur eply, Plaintiff alleges that h&at no time possessed any firearm nor held
any weapon or any object that appeared to be a weapon to the head of the HometowecyPharma
Clerk.” (ECF No0.62).
Defendarng submitted thenurdertrial testimony of Mary Simonson, a crime lab employee.
(ECF No. 537). She testified that she talked with one of the prosecuting attam&yaintiff’s
underlying criminal casabout the possibility of running touch or transfer DNA on the BB gun.
(ECF No0.53-7, at137). Duing the discussion, it was decidittesting the BB gufwould not
be probative in this case because that BB gun had been out in the elements on the rooftop for
approximately nine months.” (ECF No. -33 at 137). Ms. Simonson testified that she
recommended
that[they] don't test if and [the prosecutor] agreed to that; and | explaingthéo
prosecutorjvhy, like | said, about any DNA being damaged by it being out in the
elements for sdong.. . . As well as any possible contamation from other
eyewitnesses who had handled it without gloves.
(ECF No. 537, at 138. Ms. Simonson further testified thatlthoughthe prosecutor brought up
the question of testing, it was her expert opinion that the testing wotlesult in anyting
probative. (ECF No. 53-7, at 138).

The Court finds thaPlaintiff's allegation that Defendant Norris instructed the crime lab to

refrain from testing the BB gus contradicted by the summary judgment evidern®ecordingly,
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it is not necessary to address any arguments concerning whether tgenBBas, in fact,
exculpatory.Likewise, it is not necessary to address Plaintiff's allegation in his Statenfesdtsf
that he did not carry anything appearing to be a weapon, bdbatistatemens contradicted by
his owntestimonyand allegationshat he carriedhe BB gunduring the robbery rather than the
.40 caliber handgun.

E. First Amendment Retaliation

Plaintiff alleges that Defendant Norris retaliated againstd@nause he gaged in a First
Amendment protected activity when, as a member of the public, he attendedela¢ednurder
trial of his brother, Samuel Conway, in June 201Rlaintiff alleges thatDefendantNorris
automatically believed he was guilty®©fark’s murder because his brother had been charged with
anothercapitalmurder. (ECF No. lat 7). No deposition testimony was submitted concerning
this claim. Plaintiff alleged in his deposititimat when he was served the arrest warrant for the
capital murder, Bfendants told hipf'this is what supporting your brother gets you.” (ECF No.
59, at 13).

Defendants arguihatPlaintiff did not engage in any proted First Amendment activity
and thushis retaliation claim must fail. (ECF No. 5 24). Defendants further argue that, even
assuminghat Plaintiff's attendance at this brother's murder trial qualifies as a FimshAment
action, Plaintiff's claim still fails because he was charged with murderéafsrorother’s trial.
(ECF No.60,at 56). Defendangindicate that Plaintiff's brother is Samuel Conway, and his case
was State v. Pickney and Conwayase No. 262R-10-105. Defendantdurtherargue Plaintiff
was incarcerated for the Hometown Pharmacy Robbery on July 13, 2010, and as discussed above
there was probable cause flaintiff's murder arrest. They argubat Plaintiff's arrest and

prosecution for murder was therefore not retaliatory.
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A review of the Samuel Conway case indicates it was filed on March 5, 2010jayd a
trial was heldn June 201f. Plaintiff was served the arrest warrant for the capital murder charge
on January 13, 2011, while he was incarcerated for the Hometown Pharmacy ,reblersl
monthsprior to his brother’s capitahurder trial (ECF No. 3-5). Plaintiff did not provide any
summary judgment evidendemonstrating that he had engaged in any First Amendment activity
for which he was retaliated againgiccordingly, Plaintiff's First Amendment Retaliation claim
fails as a matter of law.

F. Racially Motivated Actions

Plaintiff allegeghatDefendant Norris usemcial slursvhile interrogatinghim. (ECF No.
1, at 3). In his deposition, Plaintiff testified thtae recording of his interrogation did not include
everything that was said, and tlia¢ recording did not feature Defendant Norris using a number
of slurs utilizing the word “nigger.” (ECF No. 58 at 22-23. He allegedhis occurred at the
beginning and end of the interrogation, and that things were missing from the recqE@tg.
No. 533, at23-24). In his response, Plaintiffotesthatthe racial slurs are not in the recording,
and suggests the tape has been tampered with. (ECF Nat $9). He further alleges the
comments were not simply racial slurs, but the following cemmnfIf it's the last thing | do I'ma
make sure your half nigger ass spend the rest of your life in prison.” (ECF No. 59, at 18). In hi
Statement of Facts, Plaintiff alleges tlsfendantdNorris and Lampinemlsoused racial slurs
when they served him with the arrest warrant for the murder of Clark. (ECF No. 62, at 2).

Defendand provided an audio recording of Plaintiff's interrogation. (ECF Ne8b3The
forty-four minute and twentgight secondaudio recording was reviewed several times &y th

Court. The tape bats with the entry ofat least onefficer into the ell, and the reading of

6 Case docket available on Court Connect, available at the Arkansas Judigiahsite
https://courts.arkansas.gov/onkiserviceqlast accessed Bel5, 2018). Samuel Conway'’s conviction was reversed
and remanded on appeal, and he plead guilty to several charges on March 9, 2016.
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Plaintiff's rights. The Court could detect no breaks in the recording. Therenaveezid slurs
used by the interviewer in the recordinBlaintiff proMded no summary judgment evidence to
support any inference of racial animus during the interrogation.

“The central purpose of the Equal Protection Clause of the Fourteenth Amendrhent is t
prevention of official conduct discriminating on the basisagg” Washington v. Davj26 U.S.
229, 239 (1976).In this casePlaintiff hasfailed to provide any summary judgment evidence
demonstratinghat his arresivas motivated by racial animus. Thtkere is no question of material
fact andPlaintiff’'s Fourteenth Amendment claim fails as a matter of law.

G. Eighth Amendment Claim

Plaintiff referenceshe Eighth Amendmenh relation toseveral of his claims, buakes
no allegations concerning cruel and unusual punishment during his incarcerftierEighh
Amendment to the United States Constitution prohibits the imposition of cruel and unusual
punishment.U.S. Constamend. VIII. Plaintiff has made no allegatisithatcan be interpreted as
a claim of cruel and unusual punishment under the Eighth Amendifiens. the Court finds that
Plaintiff's Eighth Amendment claims fail as a matter of law.

H. Failure to Intervene

Plaintiff allegesthat Defendant Lampinen had direct knowledgetloé constitutional
violations Defendant Norriallegedy committed duringhdr investigationof Plaintiff, and failed
to intervene. (ECF No.,ht 5). The deposition transcripts provided to the Court by Defendants
as summary judgment evidence contardiscussion cin allegedailure to intervene. (ECRo.
53-3). In hisresponsePlaintiff arguesthat Defendant Lampinen had a duty to prevent a
constitutional violation outside of the excessive force context, and failed to do sb.NEG9

at 1416).
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Defendang argue that no constitutional violations occurred, theesfiefendantampinen
had noduty to intervene. They further argue that, assuranggendahere was a constitutional
violation, the Eighth Circuit has held that outside the excessive force context, there is no clearly
established law regarding a duty to intervene to prevent constitutional violations.

As previously discussed in this Memorandum Opinion, the @aartot infer the existence
of any constitutional violations in the arrest and prosecution of Plaintiff for capitatienur
Further,the EighthCircuit has clearly held thabutside of the excessive force context, there is no
clearly established law regarding a duty to intervene to prevent constitwtioladiions” Hess v.
Ables 714 F.3d 1048, 1052 (8th Cir. 201 Jlaintiff has made no algationof excessive force.
Therefore, the Court finds that Plaintiff's faildt@intervene claim fails as a matter of law.

I.  Qualified Immunity

Defendants contend that they are entitled to qualified immunity on Plaintiff's claims
Plaintiff maintains thatjualified immunity is inapplicable to Defendants.

Analyzing a claim of qualified immunity requires a tstep inquiry. Jones v. McNeese
675 F.3d 1158, 1161 (8th Cir. 2012). First, the deciding court determines whether the facts
demonstrate a deprivation of a constitutional rigdt.(citing Parrish v. Bal| 594 F.3d 993, 1001
(8th Cir. 2010)). In the second step, the court determvhesher the implicated right was clearly
established at the time of the deprivatida. (citing Parrish, 594 F.3d at 1001).

As discussed above, the Court cannot infer the existence of any constitutional viatations
the arrest and prosecution of k#lf for capitalmurder by Defendants. Thus, the Court finds that
it is not necessary to address the issue of qualified immunity.

J. Official Capacity Claim — City of Hot Springs

Although Plaintiff's complaint indicates that he is suing Defendants inm tfécial

capacities, the complaimtoes not appear tassertan official capacity clainor allegefacts in
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support thereof. In his deposition, howeuRlaintiff testified that the City failed to traineh
officers correctly. (ECF N33, at 61) Further, n his response to the instamotion he alleges
that the City failed to supervise its officers. (ECF Npeh21). In his Stateent of Facts, Plaintiff
allegesthat the policies of the Hot Springs Police Department “alldaf]its officers b act
unconstitutionally,” and that the City failed to supervise Defendant NorriSF (fo. 62, at 2).
As discussed above, the Court cannot infer the existence of any constitutionainsatat
the arrest and prosecution of Plaintiff for capital murder by DefendBetsause Plaintiff has not
demonstrated that Defendants violated his constitutionakrighbllows that Plaintiff’'sofficial
capacitysection 198%laims fail for lack of a constitutional violatiorlhus, the Court finds that
it is not necessary to address any official capacity clamsed on failure to train or supervise.

V. CONCLUSION
For theabovediscussedeasons, the Court finds that Defendants’ motion (ECF34p.
should be and hereby GRANTED. Plaintiff's claims are herebpISMISSED WITH
PREJUDICE. A separate Judgment consistent with this Opinion will be entered.
IT IS SO ORDERED, this 7th day ofMarch 2018.
/s/ Susan O. Hickey

Susan O. Hickey
United States District Judge
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