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IN THE UNITED STATESDISTRICT COURT
WESTERN DISTRICT OFARKANSAS
HOT SPRINGIVISION

LARRY DAVID DAVIS PLAINTIFF

V. Civil No. 6:18cv-6009

SHERIFF JASON WATSONJAIL

ADMINISTRATOR DERRICK BARNES;

GUARD ALEX BOLZ; SAM BURDETTE

and MASON S| ANDREW DEFENDANTS

ORDER
This case is before the Court for preservice screening under the provisions of time Pris

Litigation Reform Act (PLRA). Pursuant to 28 U.S.C. 8§ 1915A, the Court has the obligation to
screen any complaint in which a prisoner seeks redress from a goveahenstyt or officer or

employee of a governmental entity. 28 U.S.C. § 1915A(a).

. BACKGROUND

Plaintiff Larry David Davis filed his Complaint on January 12, 2018. (ECF No. 1).
Plaintiff filed a completed IFP application on February 26, 2018. (ECF No.H®xlleges his
constitutional rights were violated while he was incarcerated in the Clark\Caaiht (ECF No.

1 at 2). Plaintiff's Complaint lists five numbered claims, which the Court will now describe.

For Claim One, Plaintiff alleges he was denied medicalfoame July through Decembeér.
Plaintiff allegesheinformedthe guards that he had kidney damagerastiedo see a doctohut
he was never taken to see anyone concerning his kididgmtiff namesDefendants Barnes,

Burdette, and “Mason SAndrew’ for this claim. (ECF No. 1 at 4). In an attachment to his

! Plaintiff does not provide specific information regarding this claitithe period, but his other clairase based on
various time periods in 2017
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Complaint Plaintiff alleges he was scheduled to see his normal doctor on July 1,b201&
missed the appointmebecauséie had beearrested. Plaintiff alleges the last time he sdis
normal doctorshe told him that if his kidneydid not improve “she was going to serjtiim] to
see a kidney specialist.” (ECF No. 1 at 1BJaintiff alleges his side hwtwvhere his kidneys are
located. (ECF No. 1 at 16).

For Claim Two,Plainiff alleges he was denied hot food three times afrday May 19,
2017, through December 29, 2017, and notes hbais diabetic and suffers from high blood
pressure. Plaintiff further states the meals consisted of cereal, fresh fruit, bolagsalami
sandwiches on white bread, and a small bag of chips. (ECF No. 1 at 5). However, in the section
for describing a custom or poliag relation to an officiakapacity claim, Plaintiff also alleges
multiple other constitutional violationsthere was no yardall from May 19, 2017through
October 20, 2017no hot meals from May 12017,through December 30, 2017; mold in the
shower; no law libraryno kitchen for hot meals; no doctor or nurse on saaid no diabetic meals
Plaintiff further alleges all @il was readvy staff, including legal mail; the toilets did not work;
and there was no glass in the windofithe cell he was sleeping in over the wirded it was
freezing cold Plaintiff allegeshe building has been condemned, but prisoners are still being kept
in it. (ECF No. 1 at 6).On additional pages attached to his Compldataintiff allegeseighty
five percent of the cell toilets did not work, and he had to go to another inmeltds ase the
toilet. (ECF No. 1 at 9)Plaintiff alleges the sink in his cell did not work, making it impossible
for him to drink from it. (ECF No. 1 at 8).

Plaintiff alleges the weather was nice, but the inmates were kept argidéenied yard
call simply because the guards could do so. (ECF No. 1 at 6 P1@ntiff further alleges he was

denied a diabetic snack, and his sugar levels were in the fifties and sixtgg# defore lockdown



WhenPlaintiff asked for a diabetic snadke wasallegedly given an apple. (ECF No. 1 at 15).
For Claim Two, Plaintiff names DefendamBarnes,“Mason unknowri, Burdette, Bolz, and
Watson? (ECF No. 1 at 5).

For Claim ThreePlaintiff alleges there was no law ldny and no law library call from
May 19,2017,through January 1, 2018. Plaintiff names Defendants Watson and Barnes for this
claim. (ECF No. 1 at 6).Plaintiff alleges the facility “does ndétavea law library.” Instead, he
alleges thezis a small roonthe size of a dewith 20 or 30 outdated books. He alleglesrewas
nolaw library call for “the last 7 months.(ECF No. 1 at 6) Plaintiff alleges this affected him in
the following way:

| could do no research on my charge or my legal rights in[gielycourt which

caused me not to be able to prepare myself for my rights ifhe]phemto violate

the inmates rights not having a law library.

(ECF No. 1 at 6).Plaintiff alleges “they should have been having law library call at |ewst a
week.” (ECF No. 1 at 7).

On additional sheets of paper, Plaintiff labels allegations as Claims Roize. The
text of these claims, howeveppear to providearrativeconcerning Plaintiff’'s Claims One and
Two. (ECF No. 1 at 9-17). The Court will therefore not addrithese as separate claims.

Plaintiff proceeds againgihe Defendantfor Claims One and Threa their official and
individual capacities.(ECF No. 1 at 4, 6). Plaintiff proceeds against the Defendants im Cl&o
in their official capacitieonly. (ECF No.1 at5). Plaintiff seekscompensatorand punitive

damages(ECF No.1 at 7.

2 The Court is unsure whether “Mason unknown” refers to DefendantdiM&s Andrews,” who was identified in
Plaintiff's Claim One.



II. LEGAL STANDARD

Under the PLRA, the Court is obligated to screen the case prior to service obrees
issued. The Court must dismiss a complaint, or any poafia, if it contains claims that: (1) are
frivolous, malicious, or fail to state a claim upon which relief may be gramied?2) seeks
monetary relief from a defendant who is immune from such relief. 28 U.S.C. § 1915A(b).

A claim is frivolous if “it lacks an arguable basis either in law or fablgitzke v. Williams
490 U.S. 319, 325 (1989). A claim fails to state a claim upon which relief may be granted if i
does not allege “enough facts to state a claim to relief that is plausiblgageitsBell Atl. Corp.

v. Twombly 550 U.S. 544, 570 (2007). “In evalusgiwhether gro seplaintiff has asserted
sufficient facts to state a claim, we holdot@ secomplaint however inartfully pleaded . ta less
stringent standards than formal pleadings drafted by lawyedackson v. Nixan747 F.3d 537,
541 (8th Cir. 2014) (quotingrickson v. Pardusb51 U.S. 89, 94 (2007)). Howevevea apro
seplaintiff must allege specific facts sufficient to support a claMuartin v. Sargent780 F.2d
1334, 1337 (81 Cir. 1985).

[1l. DISCUSSION
A. Claim One - Denial of Medical Care
1. Individual Capacity Claims

Plaintiff' s individual capacity claimthat Defendarst Barnes, Burdette, and “Mason Sl
Andrews” did not take him to see a medical professional concerning his alleged ¢axhaiyon
are subject to dismissal.

The Eighth Amendment prohibition of cruel and unusual punishment prohibits deliberate
indifference to prisoners’ serious medical neddsckert v. Dodg€nty, 684 F.3d 808, 817 (8th

Cir. 2012). To prevail on his Eighth Amendment claim, Plaintifshpwove that Defendants acted



with deliberate indifference to his serious medical nedsistelle v. Gamble429 U.S. 97, 106
(1976).

The deliberate indifference standard includes “both an objective aamstibjective
component: ‘The [lintiff] must demonsate (1) that [he] suffered [from] objectively serious
medical needs and (2) that the prison officials actually knew of but delibedégedgarded those
needs.” Jolly v. Knudsem205 F.3d 1094, 1096 (8th Cir. 2000) (quotingjany v. Carnahanl32
F.3d 1234, 1239 (8th Cir. 1997)Y.0 show that he suffered from an objectively serious medical
need Plaintiff must show he “has been diagnosed by a physician as requainggtr& or has an
injury “that is so obvious that even a layperson wouldyescognize the necessity for a doctor’s
attention.” Schaub v. VonWaldb38 F.3d 905, 914 (8th Cir. 2011) (internal quotations and
citations omitted). For the subjective prong of deliberate indifference, “the prisoner must show
more than negligence, moeven than gross negligence, and mere disagreement with treatment
decisions does not give rise to the level of a constitutional violati®wopoalii v. Corr. Med.
Servs 512 F.3d 488, 499 (8th Cir. 2008) (internal citation omitted). “Deliberate inelifte is
akin to criminal recklessness, which demands more than negligent misconduct.”

Deliberate indifference may be manifested by “prison guards in intafifiatenying or
delaying access to medical care or intentionally interfering with the teeatomce prescribed.”
Estelle 429 U.S. at 10405. However, the “Constitution does not require jailers to handle every
medical complaint as quickly as each inmate might wiskefikins vCnty. of Hennepin, Minn.

557 F.3d 628, 633 (8th Cir. 2009). “Aiswner alleging a delay in treatment must present verifying
medical evidence that the prison officials ignored an acute or escalatingpsitoathat these
delays adversely affected his prognosigidblden v. Hirner 663 F.3d 336, 342 (8th Cir. 2011)

(internal quotations omitted). Unless, however, the need for medical attention is obvious to a



layperson, in which case the plaintiff need not submit verifying medical reeed® show the
detrimental effects of delaysee Schayl638 F.3d at 919 (citinBdberson v. Bradshawl 98 F.3d
645, 648 (8th Cir. 1999)Aswegan v. Henryl9 F.3d 461, 464 (8th Cir. 199%), Boyd v. Knox
47 F.3d 966, 969 (8th Cir. 1995) (noting that a delay in treatment, coupled with knowledge that an
inmate is suffering, can support a finding of an Eighth Amendment vio)ation

Plaintiff has not met the subjective component of the té&daintiff has not alleged he
presented to the guards wglgmptoms ofan acute or escalating medical situation. Rather, he
alleges only that hiold them he had a kidney condition. Plaintiff does not allege that he required
dialysis or any other treatment or medication for leisdition; in fact, he alleges his own normal
doctor had only discussed the possibility of sending him spexialistif he did not show
improvement in kidney functiojust prior to his arrest Nor does Plaintiff provide amgvidence
that his kidney condition, or the prognosis for it, were negatively affected by Eyideseeing
a medical professional about his kidney condition.

2. Official Capacity Claims

Plaintiff also asserts official capacity claims against DefersdBatnes, Burdette, and
“Mason S| Andrews” in connection with his deliberate indifference claim. Houw&\aintiff has
allegedno custom or policy o€lark County which violated hisonstitutionakights. Therefore,
Plaintiff fails to state a cognizable official capacity claim in connection with Claim Cie=
Gorman v. Bartch152 F.3d 907, 914 {B Cir. 1998) étatingan official capacity claim reqres
“proof that a policy or custom of ¢hentity violated the plaintif§ rights”).

B. Claim Two — Conditions of Confinement

Plaintiff proceedsagainst Defendants Barnes, “Mason unknown,” Burdette, Bolz, and

Watson in the official capacitiesalonefor Claim Twag regarding a variety of jail conditions.



“[W]hen the State takes a person into its custody and holds him there against, higewil
Constitution imposes upon it a corresponding duty to assume some responsibilitysaietys
and general welbeing.” Cnty. of Sacramento v. Lewi523 U.S. 833851(1998). The Eighth
Amendment prohibits the imposition of cruel and unusual punishment. U.S. Const. amend. VIII.
Detention centers must provide pretrial detainees with “reasonably adequdtgion, personal
hygiene, and laundry privilegésBeauleu v. Ludemar690 F.3d 1017, 1045 (8th Cir. 2012). The
Eighth Amendment also prohibits punishments that deprive inmates ofitimahcivilized
measure of lifes necessitiesSmith v. Copelan®7 F.3d 265, 268 (8th Cir. 199&ge also Hall
v. Dalton 34 F.3d 648, 650 (8th Cir. 1994) (“[I]n this circuit, the standards applied to Eighth
Amendment and Fourteenth Amendment claims have been the jame.”

A prisoner alleging an Eighth Amendment violation must prove both an objective and
subjective elementSee Revels v. Vincerk82 F.3d 870, 875 (8th Cir. 2004)The defendang
conduct must objectively rise to the level of a constitutional violation by deprivenglaintiff of
the minimal civilized measure of lienecessities. The defendantonducimust also reflect a
subjective state of mind evincing deliberate indifference to the health oy safise prisoner.”
Id. (citations and internal quotation marks omitted). Deliberate indifference digistal when
the Plaintiff showghat “the defendant was substantially aware of but disregarded an excessive
risk to inmate health or safety.ld. The standards against which a court measures prison
conditions are “the evolving standards of decency that mark the progr@seattiring society.”
Estele, 429 U.Sat 102. The Constitution does not mandate comfortable prisons, but neither does

it permit inhumane onesSee Farmer v. Brennabl1l U.S. 825, 832 (1994).



As is the case with all Eighth Amendment claims, a prisoner must suffer sonlergonya
in order to receive compensation. This injury must be greatedéhamnimis Irving v. Dormire
519 F.3d 441, 448 (8th Cir. 2008).

Plaintiff's allegations that the Clark County Jail did not provide a diabeticadigthe
suffered from blood sugar levels as low as the “fifties or sixties” asudtrstates a plausible
official capacity claim sufficient to survive screening. Likewise, Pldistilaim that he was
forced to sleep in a cell in which the window glass was missing and the cell was open to t
elements during cold weather also states a plausifigal capacityclaim. As discussed below,
Plaintiff's other conditions-otonfinement claimset out in Claim Two are subject to dismissal.

Plaintiff alleges that he received no hot meals from May 19, 2bt@ugh December 30,
2017. An inmate hasio constitutional right to hot food. “Constitutional standards require only
that prison authorities provide an inmate with wiElanced reals, containing sufficient
nutritional value to preserve healthBerry v. Brady 192 F.3d 504, 507 (5th Cir. 199@)ternal
guotation marks and citation omitted). The provision of only cold food does not violate the
Constitution.See BrowsEl v. Delq 969 F.2d 644, 648 (8th Cir. 1992)Ve agree with the district
court that BrowrEl's claim that his constitutional rights were violated when he was served cold
food is frivolous.”);Smith 892 F. Suppat 1229 (holding thaa diet of only cold food, in and of
itself, dees not offend the ConstitutianpPlaintiff's assertions that he was not served hot meals,
without more, fails to state a cognizable claim.

Plaintiff allegeshateightfive percent othe toilets were nonfunctional, and he had to go
to another cell to use one. Thitegesonly an inconvenience, not an Eighth Amendment violation.
SeePatchette v. Nix952 F.2d 158, 163 (8th Cir. 199 Rff{rming district court’s finding thabne

toilet per twentyfour inmates was an inconvenience, not an Eighth Amendment violation.)



Plaintiff's allegation that he was denied yard call fails to state a plausible claim.
constitutional violation can exist if prison officials are deldiely indifferent to an inmate’
exercise needsWishon v. Gammom®78 F.2d 446, 449 (8th Cir. 1992). “lack of exercise may
be aconstitutional violation if one& muscles are alved to atrophy or if an inmatehealth is
threatened.”ld. Plaintiff did notallege that he was denied exercise; only that he was denied yard
call. Plaintiff did not allege hguffered muscle atrophy or damage to his health as a result of being
denied yard call.Thus, Plaintiff failed to state a cognizable claim regarding this allegation.

Plaintiff alleges that mold was present in #wer However,Plaintiff failed to allege
that he suffered any injury as a resfltheallegedpresence of moloh the shower Thereforehe
failed to allege an Eighth Amendment clai®eelrving, 519 F.3d at 448stating gprisoner must
suffer an actual injury to state an Eigiitmendment claim).

Plaintiff's allegation that the facility did not have a doctor or nurse on sikfftéastate a
plausible claim.A prison does have a duty to “promptly provide necessary medical &etton
prisoners,’including access to 2dour emergency cargdohnson v. Bower884 F.2d 1053, 1056
(8th Cir. 1989). This Court, however, is unawaramybinding authority requiring a county jail
to havein-housemedical staff on hand to provide care for inmates twémiy hours a day, seven
days a week.

Plaintiff's allegation that the sink in his cell was broken and did not provide drinking water
fails to state a plausible claimAccess to a sufficient gliy and quantity of water for drinking
and basic personal hygiene is, of course, a minimal life neceS&gy.e.g Scott v. CarpenteR4
F. App’x 645, 647 (8th Cir. 2001) (no disagreement that basic personal hygiene falls within the
minimal civilizedmeasure of life’'s necessitie@)npublished)Spires v. Payl581 F. App’x 786,

79294 (11th Cir. 2014) (finding a cognizable Eighth Amendment claim waeremmatewas



housedin a cell without paible water for several days, forcihgn to drink from thetoilet to
survive). However “[n]othing in the Constitution requires that each prisoner be provided with
clean, cold, warm, or any other form of running water in his cell. Jelihek v. Roth33 F.3d 56,

*2 (7th Cir. 1994)plumbing in cell that prduced only water contaminated with rust that was
undrinkable and unsuitable for bathing does not implicate the Eighth Amendomgmiplished)
Narducci v. Fields62 F.3d 1428, *110th Cir. 1995)f{inding “a lack of light, a lack of running
water, poor cell ventilation, and placement in an individual cage for outdoor exercise” dgenot
to level of constitutional violationjunpublished)see alsd&Smith 892 F.Supp.at 1230(finding
thata jail’s turning off water in a cell except for brief periods to flush the toilet, and providing
drinking water with each meal did “not deprive plaintiff of minimally necesdenking water or
hygienic requirements)Downs v. Carter No. 13C-3998, 2016 WL 1660491, at *8 (N.D. IIl.
Apr. 27, 2016)“There is no corigutional right to water on demand.”Plaintiff does not allege
that he was denied water altogetherphby alleges that thbrokensink in his cell did noprovide

him drinkable water Therefore, Plaintiff fails to state a cognizable claim regarding this allegation.

C. Claim Three —Law Library

Although PlaintiffproceedsgainsDefendants Watson and Barne®oththeirindividual
and officialcapacitiedor this claim,hefails to affirmatively link any actions or inactiorts either
of theseDefendants See Rizzo v. Googé23 U.S. 362, 37¥2, 377 (1976); Fed. R. Civ. P. Ble
therefore allegesnly an official capacity claim concerning the law library.

Plaintiff alleges that the law library at the facility consists of a small room wiidfated
law books. He alleges that due to this, he could do no research on his charge or on hiktiegal rig
Theseallegations concerning a small and outddsed library at the facility, as well as lack of
“law library call,” fail to state a plausiblelaim. The Supreme Court has held “the fundamental

constitutional right of access to the courts requires prison authorities tb inassages in the

10



preparation and filing of meaningful legal papers by providing prisoners diquate law
libraries or adequate assistance from persons trained in the Beowrids v. Smit30 U.S. 817,
828 (1977).

NeverthelesBounds'did not create an abstract, freestanding right to a law library or legal
assistance.”Lewis v. Case)b18 U.S. 343, 351 (1996). Instead, prison officials must provide
inmates with “meaningful access to the cour®gunds 430 U.S. at 824, and providing a law
library is merely one way to comply with this obligatioBeeBear v. Fayram650 F.3d 1120,

1123 (8th Cir. 2011)dtatingthe constitutional requirement of access to the courts may be satisfied
in a number of ways including, prison libraries, jailhouse lawyers, private tawgecontract with

the prison, or some combination of these and other methods). However, an inmate hasnup standi
to pursue an access claim unless he can demonstrate he suffered prejudice or agtoatajae

of the prison officials’ conductSee Lewis518 U.S. at 3552; see also Farver v. Vilchg$55

F.3d 978, 979-98(@®th Cir.1998) (per curiamXlinger v. Dep’t of Corr, 107 F.3d 609, 617 (8th

Cir. 1997) 6tating thato prevail on acces®-courts claim, inmate must show actual injury or
prejudice even if denial of access to library is complete and systendatiglaster v. Pung984

F.2d 948, 953 (8th Cir. 1993 he Eighth Circuit has instructed:

To prove a violation of the right of meaningful access to the courts, a prisoner must

establish the state has not provided an opportunity to litigate a claim chadjengi

the prisoner’s sentence or conditions of confinement in a court of law, which

resulted in actual injury, that is, the hindrance of a nonfrivolous and arguably
meritorious underlying legal clairh.

Hartsfield v. Nichols511 F.3d 826, 831 (8th Cir. 2008).

Here, Plaintiff haslleged that the small library prevented him from researching his charge
andhis legal rights. However, Plaintiffasnotidentifiedanonfrivolous and arguably meritorious
legal claim that he was hindered from pursuing, nor haalleged that he suffered any actual

injury or prejudice as a result of the allegesiypstandard law library. Plaintiff does not allege

11



that he was denied access upon request to the law library, but only that there wa$ aiaekly
“law library call.” Thus, Plaintifffails to state a cognizable claim regarding access to the courts
V. CONCLUSION
For the abovaliscussedeasonsthe Court findshat Plaintiff's official capacity claims
against Defendants Watsdarnes Bolz, Burdette, and Masaoncerning the diabetic meals and
cell windows without glasshall remain for further consideratioh.Plaintiff's other claims are
herebyDISMISSED WITHOUT PREJUDICE . Servicewill be addresseth aseparate mler.

IT IS SO ORDERED, this 9th day ofApril, 2018.

/s/ Susan O. Hickey
Susan O. Hickey
United States District Judge

3 “Claims against individuals in their official capacities are equivalent to lagmainst the entity for which they
work.” Hafer v. Melg 502 U.S. 21, 227 (1991). Thus, Plaintiff's official capacity claims against Defamts
Watson, Barnes, Bolz, Burdette, and Mason aresaéntiallythe same claimagainst Clark County, Arkansas. Itis
therefore duplicative to separately serve Defendants Watson, Barnes, Bd&ti&wand Mason for what is effectively
the same official cagdty claim against Clark CountySee Veatch v. Bartels Lutheran Hqré27 F. 3d 1254, 1257
(8th Cir. 2010)affirming dismissal of redundarit official capacity claim) Accordingly, Plaintiff's official capacity

claims against Defendants Bolz, Burdette, and Mason concerning diabetic meals@ma-less cellsare hereby
DISMISSED.
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