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. INTRODUCTION

Defendants DC Comics; Warner dd Entertainment Inc.; Warne
Communications, Inc.; Warner Bros. Tekwon Production, Inc.and Time Warner
Inc. (collectively “DC”) movefor summary judgment in &se consolidated Supermg
and Superboy cases following entry of thieth Circuit’'s February 4 Mandate. THh
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Ninth Circuit has directed this Court to reconsider DC’'s third and fourth

counterclaims in view of its holding that an October 19, 2001 letter from the
representative of the heirs uperman co-creator Joee§el to Warner Bros. (and b

extension DC Comics) created an agreerbetiween the parties. DC has effective

withdrawn its third counterclaim, and the CoGRANTS Defendants’ Motion on itg
fourth counterclaim.

. FACTUAL BACKGROUND

In 2004, Joanne Siegel and Laura Siegel Latsibre, heirs to Superman cq

creator Jerry Siegel, sued DC seekingudicial declaration that the copyrigh

termination notices the Siegels served @@ in 1997 effectively recaptured thei

copyright interests in Supean. DC counterclaimed that the parties had entered
a settlement agreement that the Sigegetpudiated. Specifically, DC’s thir
counterclaim alleges that the Siegels breached a written October 19, 2001 agr
drafted by the Siegels’ then-legal repentative, Kevin Mask (Second Amende
Counterclaims (SACC) 11 97-101.) This agreetrmemorialized an earlier Octob
16, 2001 telephone comation between Marks and Warner Bros.’s then-gen
counsel, John Schulman, during which the pamiegotiated the final points of a de
giving DC the continued rights to Supeamin exchange for substantial financ
consideration. ee id)

111

! Joanne Siegel, Jerry Siegel's widow, has sinssezhaway. As a resuRlaintiff Laura Siegel
Larson remains the only Plaintiff in this matterttbm her individual capaty and as the personal
representative of the estate of the late JoaregeSi For consistency with earlier rulings and the
earlier facts of this case, Court will camie refer to Plaintiff as “the Siegels.”
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DC'’s fourth counterclaim, in turn, sght a declaration that, by the October

2001 agreement, the Siegels had “transferrgdépcontractually obligated to transfe

to DC Comics” any and all aheir Superman rights.d; 1 102-05.)

On March 26, 2008, now-resigned Judgeven G. Larson held on parti
summary judgment “that the parties’ settlement negotiations did not result
enforceable agreement [on October 19, 20@kdlving the issues before the Cour
(ECF No. 293, at 62.) In so holding, Jedgarson considered the parties’ 2001-2(
settlement negotiations andufad that “[o]ne need only review the language of
parties’ correspondence, theonduct in relation theret@nd the numerous materi
differences between the tesmelayed in the October Ehd 26, 2001, téers and the
February 1, 2002[] draft to reach the conabasthat the parties failed to come to
agreement on all materialrtes.” (ECF No. 293, at 6)l. Judge Larson’s holding
effectively rejected DC'’s third and fourth counterclaims.

On November 5, 2012, the Ninth Circuit reversed Judge Larson’s Marc
2008 summary-judgment order, holding thhe much-disputed October 19, 20
letter from Marks to Schaolan “constituted an acceptance of terms negoti

between the parties, and thus was sufficientreate a contract” as a matter of law.

Larson v. Warner Bros. Entmt., Ine: F. App’x —, —, 2012 WL 6822241, at *1 (9
Cir. 2012). The court further explained that it

reject[ed the Siegels’] guments that either state or federal law precludes
a finding that such a contract colldve been created by the October 19,
2001, letter. Californidaw permits parties to bind themselves to a
contract, even when thenticipate that some matariaspects of the deal
will be papered later. T principle applies notwithstanding the lack of
an express reference to imtended future agreement, so long as the terms
of any contract that may have beemied are sufficiently definite that a
court could enforce them (as is undoubtedly the case heaegon 2012

WL 6822241, at *1 (internal quotatiamarks, alterations, and citations
omitted).
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The Ninth Circuit then directed this Cauto reconsider DC'’s third and fourt
counterclaims in light of [its] holding #t the October 19, 2001, letter created
agreement.”ld. at *2.

DC brings the issue back before theu@ on remand by way of its February
2013 Motion for Summary Judgment. DC camds quite simply that the “Nint
Circuit’s binding ruling compels judgment DC’s favor on its Fourth Counterclair
in both Siegel cases; renders DC’s remmgncounterclaims in #hcases moot . . .
and requires denial of [the Siegels’] claimsthe cases.” (Mot. i.) The Siegels, ¢
the other hand, maintain that the Court’s igfvt quite so simple, as the Court (or t
factfinder, as the case may be) must rdetermine “[w]hat exaty the October 19,

2001 agreement meant, and whether and tatwhtent it is still enforceable given

DC’s subsequent conduct.” fp'n 2.) While DC perhaps evstates the simplicity o
the matter, it is nevertheless correct thatthnth Circuit’s ruling obliges the Court t
grant its fourth counterclaim.
lll.  LEGAL STANDARD

On remand, this Court is bound by thentki Circuit's mandate Fed. R. App.
P. 41(c);see also Ins. Grp. Comm. Denver & R.G.W.R.R329 U.S. 607, 612 (1947
(“When matters are decided by an appelledairt, [the appell® court’s] rulings,
unless reversed by it or by aperior court, bind the lowearourt.”). “[A] mandate is
controlling as to all mattensithin its compass, while leaving any issue not expre

or impliedly disposed of on appeal available fansideration by the trial court on

remand.” Odima v. Westin Tuscon Hoteéb3 F.3d 1484, 1498 (9th Cir. 199!

(emphasis added) (quotiigrth v. United Statesb54 F.2d 990, 993 (9th Cir. 1977))
Summary judgment should be granted drihare no genuinesues of materia

fact and the moving party entitled to judgment as a mattefrlaw. Fed. R. Civ. P

56(c).
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IV. DISCUSSION
While DC insists the Court need only enigdgment in its favor to resolve th
matter once and for all, the Siegels umge remand that the Court must inste
conduct further proceedings in light of tNenth Circuit’s holding to determine whe
the October 19 agreement means todaypp{® 7-8.) DC concedes that its thi
counterclaim for breach of the October 2001 agreement “can be dismissed with
prejudice, if DC prevailsn its Fourth Counterclainf.”(Mot. 1.) The Court therefors

S
ad
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rd
put

1%}

looks first to DC’s fourth counterclaim tdetermine the extent to which the Ninth

Circuit's mandate leaves open additional sjimns for resolutionby this Court.
Because the Court finds that resolutionadfitional issues impacting the continu

enforceability of the agreement remaingecessary to resolve DC’s fourg

counterclaim, the Court proceeds to addeegbresolve those issues. The Court hg
that the agreement remains enforceadntel therefore does not reach DC’s th
counterclaint.
A.  The Ninth Circuit's Mandate does not fully resolve DC’s fourth

counterclaim

The Court begins its analysis with the recognition that the Ninth Circ
“holding that the October 19, 2001, leteated an agreementtbes not dispens
entirely with DC’s fourth counterclaim—ag¢ast not immediately. Indeed, had t
Circuit thought its ruling on the Qaber 19, 2001 Letter disposed of DC
counterclaims, it would have said so.

DC'’s fourth counterclaim asks the Cototdeclare, based on a finding that t
October 19 agreement remains binding andresfible, that the Siels either already
111

> DC apparently intends toesk attorney’s fees under theofyright act and for its fourth
counterclaim rather than pursuing damages for bredctontract under its third counterclain
(Mot. 8.)

® As notedsupraat 2, DC’s third counterclaim alleges tBeéegels’ breach of the October 19, 20
agreement. (Second Amended Counterclaims  97-101.)
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have or now remain contractually obligatedtransfer their rights in the Superman
works to DC:

An actual controversy now exss between DC Comics and
Plaintiffs/Counterclaim Defendants, ithat DC Comics contends the
Agreement is binding and enforceableand, therefore, that:
Plaintiffs/Counterclaim Defendantgither have transferred or are
contractually obligated to transfer to DC Comiosorldwide and in
perpetuity, any and all rights, titlend interest, including all United
States copyrights, which they may handghe Superman Works. ... DC
Comics seeks a judicial determinatinthe parties’ respective rights and
obligations, which is necessary ampeopriate to allow them to properly
govern their future conduct. (Ssw Amended Counterclaims {9 103(a),
105 (emphasis added).)

The Ninth Circuit’s holding din’t go quite so far as tflly settle this claim.
The Ninth Circuit held only thdthe October 19, 2001, lettereated an agreemeit
Both this holding and theelated finding that the Qaber 19 letter created an
agreement with terms sufficiently definifer a court to enforce necessarily imply
only that the agreement wdinding and enforceabkd the time of the agreement|s

creation But subsequent events may have affected the present enforceability pf th

contract, as by a material breach followeddnyeffective rescissn of the deal. In
order to pass on the present enforceabilityhef October 19 contract, the Court must
therefore proceed to determine whetheergs after Octobet9, 2001, rendered the
October 19 agreement subsequently unenforceable.
B. The October 19, 2001 agreement remains enforceable
The Court is concerned here only with the present enforceability of
October 19 contract. The Siegels’ breactd repudiation defenses do not affect the
enforceability of the agreement, but ratleemstitute grounds for termination or|a
breach-of-contract actionSee, e.g.Whitney Inv. Co. WWestview Dev. Cp273 Cal.
App. 2d 594, 602 (1969) (“A breach does metminate a contract as a matter |of
course but is a ground for termination a tiption of the injured party.”) Because ho
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party presently asserts a breach-of-contcdaim, these defenses therefore are
properly before the Court. But the Sébg rescission and abandonment defenses

inform the continued enfoeability of the October 19 agmment, as the Siegels$

rescission or DC’s abandonment of thagreement could have discharged
agreement, thereby rendering it presentlynfmeeable. Thesdefenses therefory
merit consideration.
1. The Siegels failed to rescind the October 19, 2001 agreement
The Siegels contend that the Gmer 19, 2001 agreement is no long

enforceable because that agreement wageply rescinded on Ma9, 2002, and their

rescission was subsequenthniomed on September 21, 2002.

Under California law, one party to a contract may rescind the contract
other party refuses or fails to fulperform. Cal. Civ. Code 8§ 1689(b)(2)pop Bldg.
Co. v. De. Cop97 Cal. App. 354, 364 (1929 To properly effect a rescission, tf
rescinding party must “give notice of rescission to the party as to whom he res
and either restore or offer to restore th@ other party everything of value which
has received from him under the contrac€al. Civ. Code 8§ 1691. A section 16
notice of rescission need not be formal axplieit; rather, “it is sufficient that notice
shall be given to the other party whicreatly shows the intention of the pers

rescinding to consider ¢éhcontract at an end.Hull v. Ray 211 Cal. 164, 167 (1930).

Further, the requirement of a restoratwinconsideration is unnecessary where,
here, nothing of value was received by the plaint®eeCal. Civ. Code § 1691(b
(must restore “everything of value'lRosemead Co. v. Shipley C207 Cal. 414, 421
(1929). Failure to comply with sectid691’s rescission procedures bars judig
enforcement of rescissory relieGolem v. Faheyl91 Cal. App. 2di74, 477 (1961)

(“Since appellant failed to rescind upon lgag of the mistake owithin a reasonable

time thereafter and failed to comply withyaof the provisions of Civil Code, sectig
1691, he cannot now seek relief in this forum.”).
111
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In response to Kevin Marks’s Octab#9 letter to John Shulman “accept[in
D.C. Comics $ic|] offer of October 16, 2001,” Shulman sent Marks a letter
October 26, 2001, enclosing what he badg was a “more fulsome outline” of th
deal terms. (SUF 8; Adams Decl. Ex. ©h February 1, 2002, DC’s outside coun
followed up with a draft long-form agement. (SUF 18; Adams Decl. Ex.*3.)

On May 9, 2002, Joanne Siegel semtletter to Richard Parsons, Chi

Operating Officer of DC’s parent, AOL Tim&arner Inc., objecting to the February

draft. The Siegels now contend tha¢ tlollowing language in the May 2002 lett
“properly invoked [their] right of rescission”:

We made painful concessions assufeve did we would arrive at
an agreement. When we made théiffiecult concessions and reluctantly
accepted John Shulman’s last propdsal October 19, 2001], we were
stabbed in the back with a shocking contract.

Your company’s unconscionable cadt dated February [1], 2002
contained new, outrageous demands tivere not in the [October 16]
proposal. ... (SUF 2&dams Decl. Ex. 4.)

After four years we have no deahd this [February 1] contract
makes an agreement impossib{(8UF 25; Adams Decl. Ex. 4.)

Severalmonthslater, on September 21, 2002, the Siegels wrote to Mark
terminate him as their legal representatind eeaffirm their intent, as the Siegels ng
contend, to “rescind” their contract with DC:

As we previously discusseditv you and hereby affirm, we
rejected DC Comics’ offefor the Siegel Familynterest in Superman
and other characters sent to log you on February [1], 2002. We
similarly reject your redraft of [thHhdocument which you sent us on July
15, 2002. Therefore due to irreconbia differences, after four years of
painful and unsatisfying negotiatignghis letter serves as formal
notification that we are totally stopg and ending all negotiations with
DC Comics . ... (SUB9; Adams Decl. Ex. 6.)

* These letters (and the new andenially different terms they aligedly contained) formed the bas
of the Siegels and DC’s disputeeswvhether Marks’s October 19 letter had formed an agreemg
all.
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The Court finds as a matter of latat the May 9 and September 21, 20\
letters do not constitute proper noticesre$cission under seocti 1691. First ang
foremost, neither letter even recognizesoat@act at all, mucHess expresses th
intent to rescind the contract. While a tiesion notice does not have to be formal
explicit, basic logic suggests that one carotgarly indicate to the defaulting part
that the injured party considersthontract to be terminatedf/hitney 273 Cal. App.
2d 594, 602, while simultaneously rejecting Heey existence of #hcontract in the

first place. Indeed, repudiation and rescissiondistinct legal concepts that can yie

very different legal rights and remedies.

Granted, the May 9 letter notes thag thiegels had “reluctantly accepted Jg
Shulman’s last proposal” on October 19, 20@ut any indication that this languag
recognized the existence otantract on October 19 isxdermined by the subseque
reference to DC’s “unconscionable caur dated Februarfl]” and unambiguous
statement that “[a]fter four yeavge have no dedl The clear objective intent of th
May and September 2002 le#ewas thus to deny thexistence of a contrag
altogether (or otherwise repudiate the tamned existence of ongue to a breakdowr

in negotiations), not to resa it. And the Ninth Circuit’'s holding that a contract di

in fact exist does not empower the Siegels tmwetroactively convert that intent ju;
because it turns out the facts were notivthey believed at the time—especia
when the unambiguous contents of thod#eite simply don’'t support the Siegel
newfound interpretation of the letters’ meaning.

Even if the Court could concede tilhe May and Septembéetters recognized
the existence of a contractetlsiegels clearly intended to rescind, the stated gro
on which the Siegels sought to rescindvaréheless do not wama rescission as :
matter of law. Both letters cite the Satgj disdain for DC’s February 1, 2002 lon
form draft contract as the basis for thedkdown in negotiations r(dor rescission of
the contract, as they now contend on red)a But disputes over the terms of t
long-form contract cannot invalidate or breablk underlying shottorm agreement
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Clark v. Fiedler 44 Cal. App. 2d 838, 8471941) (allowing draft long-form
agreements to undermineettearlier agreement would properly allow a party to
escape a contract “bynsply suggesting othemd additional terms”)see Facebook
Inc. v. Pac. Nw. Software, In®640 F.3d 1034, 1037-38 (9th Cir. 2011). And, “[¢
course, a mere notice purporting to rescind an agreement cannot have tha
unless the party giving suchtiee is entitled to rescind.Brown v. Roberts121 Cal.
App. 654, 659 (1932).

The Court does acknowledge that a st&teimn the notice of certain ground
for rescission does not prevent the pdrom thereafter relying upon different ar
proper grounds.Hull, 211 Cal. at 167. The Siegel®pposition to DC’s Maotion
appears to do just that by arguing that B&l materially breached the October
agreement when it “failed to provide a rtiyastatement to the Siegels by March 3
2001, as agreed in the October 19, 2001etetind failed to pay or offer to pay th
Siegels their royalties.” (Opp’n 2%ee also id(“It is well-settled that a breach of th
royalty provisions in a copyrigltontract can give rise to a right of rescission.”).) [
the Siegels’ change of pace now is too litib® late. As DC correctly notes, th
Siegels have argued since the inception & litigation only that no contract wa
formed with DC at all. Ut now, they have not contended that DC breached the
or that the Siegels rescinded it. Furtiterderal Rule of CiviProcedure 8(d) permit
parties to plead inconsisteti¢fenses in the alternativand the Siegels chose not 1
“Allowing [the Siegels] to raise suclidefenses now—whe®C was deprived
discovery on them or thehance the litigate them beé&—would violate Rule 8
prejudice DC, and be an affront to the mudéigourts that spent years adjudicati
DC'’s settlement claim and Larson’s defens# tio deal was ever made.” (Reply 6.

In sum, the Court finds that the SiegjdVlay 9 and Septemb@1, 2002 letters
failed to effect a rescigan under California Civil Code section 1691 because tf
letters do not clearly and objectively convey their intent to rescind an ex
contract. The plain text of those letemanifestly conveyed the intent deny or
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repudiatethe very existence of a coatt; grafting the intent toescind onto those
letters now—more than ten years after thed-fawould be to entertain a fiction.
2. DC did not abandon the October 19, 2001 agreement or acquiesce t
rescission

The Siegels also seek to destroy therent enforceability of the October 1

agreement on grounds that DC acquiescedhe Siegels’ rescission or otherwis
abandoned the October 19 agreement. Tdwyend that Parsons’s May 21, 20(
letter in response to their May 9 letter “didt argue that the Siegels were in breach
had otherwise acted impropgrinor did DC claim any ghts under the October 1¢
2001 Letter.” (Opp’'n 22 (ciig SUF 28, 33).) But nodid the May 21 letter
acquiesce to the Siegels’ purported resois$io the extent their May 9 letter could
construed as such). In fagarsons’s May 21 letter actualypportsthe notion that
an agreement existed on October 19 and evbelfollowed by additional negotiatior
regarding the long-form contract. Parsamses, “As in all negotiations, . . . w
expected that you and your representatiwesild have commesatand questions o

the draft, which comments and questionswaild need to resolve.” (Adams Decl.

Ex. 5.) And despite the Siegels’ clear staairin their May 9 letter that “[a]fter fou
years we have no deal and this [Februargdtitract makes an agreement impossib
Parsons persists in the May 21 respongé the “hope that this agreement can
closed based upon the earlier dissions with your lawyers.”ld. On its face, the
May 21 letter simply does not support D@squiescence in any purported rescisg
by the Siegels.

As for the Siegels’ contention that Ddid nothing to enforce the October
agreement following receipt of their Septean 21 letter, this gument is belied by
the entire course of this litigation. As Dftes, “Over the past eight years, DC sp
millions of dollarslitigating and enforcing the 2001 agreement.” (Reply 10.)
even specifically counterclaimed for breamhthe October 19 agement on Octobe
18, 2005, noting that it “alays has been and remainsag, willing, and able tq
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perform all of its obligabns under the Agreement.(First Amended Counterclaim
(ECF No. 42) 1 99.)

Aside from the fact that the Siegels havaited nearly eight years to raise thg
abandonment and acquiescence defenkesgtdefenses are simply unsupported
the factual record and are insufficientai@clude the enforceability of the October

agreement. Further, the parties’ argutaaegarding breachd repudiation are not

properly before this Court d@C Comics’s fourth countelaim for declaratory relief
as those arguments go to performancetlid October 19 agreement, not t
agreement’s underlying enforceability todaidecause the Court finds there was
rescission, acquiescence,aandonment as a mattof law, the contract remains
existence and enforceable, and any claforsbreach of that agreement are n(
appropriate in a separate stéder action for breach of contract.
C. The October 19, 2001 agrawent transferred the Siegels Superman rights

to DC

Having found that the October 19, 208greement remains enforceable, 1
Court must now determine and declare “faties’ rights and obligations.” Th
pivotal dispute in this fray is whether thetGmer 19 letter itself effected a transfer
the Siegels’ Superman rights, or whethee #ictual transfer remains to be ma
According to DC, “the Ninth Circuit also hettat the [October 19] contract satisfi
all the requirements for a valid copyright tséer under the Copyright Act.” (Mot. 7
The Siegels respond that the October 19reield not have transferred the Siege
copyrights because the very terms of thakament state that “[tihe Siegel Fam
would transfer all of its rights in the ‘Supean’ and ‘Spectre properties (includin
‘Superboy’).” SeeOpp’'n 1.) They further maintaimat should the Court accept “th
the term ‘would’ is ambiguous — as opposedddy contradictng DC’s interpretation
— summary judgment in DC’s faveemains improper.” (Opp’n 10.)

Viewed in a vacuum, the language tife October 19 agreement plain
supports the Siegels’ contention that the agreement itseliadidperate to transfe
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the Siegels’ Superman rights to DC Comi The plain language of the agreement—

“The Siegel Familywould transfer all of its rights”—suggests that the transfer wa

SN't

immediately operative. Rather, insofartlas October 19 letter was a valid contract, it

appears to have created a contractual duty erStegels’ part to transfer their righ
and a contractual right on DC'’s part to receive those rights.

Nevertheless, a somewhat perplexingeas of the Ninth Circuit's mandat
cause the Court to question its reading ef @ctober 19 agreement in this way.
appears instead that the Ninth Circuitpiraitly found the October 19 agreement

constitute “an agreement transferring ranship of a copyright” under 17 U.S.C.

§ 204(a).

ts

In their briefs before the Ninth Circuit, the Siegels argued that the October 1

letter could not have created an enforceaoletract because “a written contract was

required as a matter of law” under 17 ICS§ 204(a), and “Marks’[s] October 19

Letter could not possibly qualify as the ragai ‘writing.” (Kline Decl. Ex B, at

123-25.) Thus, the Siegels pged on appeal that “[th@©ctober 19 Letter is not ‘a

transfer’ of the Siegels’ copyrights to Warnrather, it contemplates that the Sieg
‘would [make such] transfer in @inal executed agreement.” Id( at 125.) The

els

Siegels’ counsel made an identical argument at oral argument: “Marks’ letter dges n

assign any trans— any copyrights. lysa’'We will. We anticipate signing those

contracts.” (Adams Decl. Ex. 19, at 364:5-7.)
Apparently in direct response to thee@els’ arguments, the Circuit explicitl
found that § 204(a) was not “a bar to the vafliof [the October 19¢ontract], as] that

statute expressly permits an agreementsteanng ownership of a copyright to be
signed by a ‘duly authorized agent’ of tbepyright owner, and [the Siegels do] not

y

contest that the heirs’ attorney was suclagant.” This Court reads this language to

reflect the Ninth Circuit’s \@w that the October 19 lettetasa proper written transfe
of copyright ownership under § 204(a) signed by the Siegels’ duly authorized

Indeed, § 204(a) solely concerns the “tfan®f copyright ownership, other than by
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operation of law”; had the NihtCircuit determined thahe October 19 agreement d
not itself operate as a predflgnoperative transfer of the Siegels’ Superman rights
DC, there would have been no need to rgi&64(a) at all. The Court therefore holg
in keeping with the Ninth Circuit's mant#g that the Octolrel9, 2001 agreemer
operated to transfer the Siegels’ Supermmmhts to DC as of the date of th
agreement.

Finally, the Court notes that the deteration whether the Siegels have alres
transferred their rights is dittle consequence to thinal resolution of this casg
considering the Court’s holding that theegment remains enforceable. The Cour
bound by the Ninth Circuit's implied findinthat the October 19 letter did in fa
transfer copyright ownership under 8§ 204(cBut to the extent one prefers th
Court’s reading of the agreement over thmth Circuit's presumed reading, th
Siegels maintain that “[a] declaration that [the Siegels are] still obligated, unds
October 19, 2001 Letter, to trsfier her Superman rights RC is procedurally flawed
and does little to resolve thimatter” because DC would have to seek speq
performance to enforce that obligation. (Qpg2.) To this, the Court responds tk
its declaration that the October 19, 2001 agreement remains enforaimdse
conclude this matter, as DC seakdy declaratory relief. How DC would choose
proceed from here armed widhdeclaration that the coatit remained enforceable b
that the Siegels were still obéiged to effect the transfes beyond the purview of thig
Court.

In short, DC’s fourth counterclaireeeks only declaratory—not affirmative-
relief. The CourtGRANTS DC’s motion for summaryudgment on DC’s fourth
counterclaim and holds that the October 19, 2001 agreement remains enforceg
operated itself to transfer the Siegels Suermghts to DC. Thignds this Court’s
involvement in the parties’ dispute (save fesolution of the Superboy and Supern
Ad issue, as discussed below). Th& may have additiohaights and duties
111
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flowing from the Court’'s declaration th#te October 19 agreemt does not preven
final termination of this case.
D. The Court requires additional briefing on the issues of Superboy ang
Superman ads
What may preclude immediate closuoé this chapter of the continuin

—

==

(@

Superman saga, however, is the lingersgue of what to do with Superboy and the

early Superman ads.

Upon review of the parties’ paperadathe nearly insurmountable record
these cases, the Court has determineditthatuires additional Ibefing on the effect
of the October 19, 2001 agreement on thpesboy and early Superman ad wor

n

KS.

The parties are therefo@RDERED to file supplemental briefs addressing how the

Court’s holding that the Ogber 19 agreement remains binding and enforceable t

pday

affects the parties’ respective rights top8rboy and the Superman ad works. The

briefs should not exceed 15 pages in length and should devote particular atter
the relevant factual and procedural histasiyh respect to these works, including t
continued effect various eanlieulings by the Court have on these claims today.
briefs must also include a brief propogat swift resolution of the Superboy ar
Superman ad issues should the Courtl fihat the October 19 agreement does
extend to these works. The parties skabhmit all documents on which they rely
exhibits. The parties’ supplemental lisieare due no later than 5:00 p.m.
Thursday, March 28, 2013.
V. CONCLUSION

Because there has, to date, been no umecal rescission or termination of th
October 19, 2001 agreement (embodied in Kéwarks’ letter of the same date), th
agreement remains binding and enforcealdls.a result, the pties are bound by thg
terms memorialized in Marks’s @ber 19 letter; nothing more.See Facebogk
640 F.3d at 1038. Whether and how that right been affected by the partie
actions after October 19, 2001, is not nbefore the Court, aBC has voluntarily
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dismissed its third counterclaim for breamhcontract, and the Siegels do not asg

any contract claims related to the Octoberafifeement. Thus, the extent that any

party contends any delay performance or other breachvgs rise to any damage

such a claim is properly subject to a sefmstiate-court action for breach of contradt.

Because the Court finds that DC mpsévail on its fourth counterclaim as

matter of law, the Court dismisses DC'’s thoounterclaim as aot. The Court will

enter judgment and close this case followiagolution of the lingeng Superboy anc

Superman Ad issues.
IT IS SO ORDERED.

March 20, 2013

Y 2007

OTIS D. WRIGHT, Ii
UNITED STATES DISTRICT JUDGE

16

bert

/

[l




