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To All Parties and Their Attorneys of Record:

Please take notice that on August 17, 2009 at 10:00 A.M, or as soon
thereafter as the motion mae heard, in the Coutdom of the Honorable A.
Howard Matz, Courtroom4, located at 312 Nith Spring Street, Los
Angeles, California, Plaintiff Perfed0, Inc. shall andhereby does move for
summary judgment and summary @adication that Google, Inc. is
contributorily, directly, and vicariousliyable for copyright infringement of
Perfect 10’s images.

The basis for this motion is setrtb in the following Memorandum of
Points and Authorities.

This motion is based upon the following pleadings, submitted herewi
as well as the pleadingsc other documents on file this action, and such
additional pleadings, evidence, and caejument as may be presented:

1. Memorandum of Points and Audrities in Support of Plaintiff
Perfect 10, Inc.’s Motion for Summadudgment and SummgaAdjudication
Re: Copyright Infringement Agast Defendant Google, Inc.

2. Perfect 10’s Statement of Uncooverted Facts and Conclusions
of Law, for Motion for Summaryudgment and Summary Adjudication
Against Google, Inc.

3. Declaration of JeffreN. Mausner in Suport of Perfect 10’s
Motion for Summary Judgment alg&immary Adjudication Against
Defendant Google, Inc.

4. Declaration of Dr. Norman Zada Support of Perfect 10’s
Motion for Summary Judgment and SunmpnaAdjudication Against Google.

5. Declaration of Sea@humura in Support of Perfect 10’s Motion
for Summary Judgment Against Google.

6. Declaration of Sheena Chou imgort of Perfect 10’s Motion for
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Summary Judgment and Summagjudication Against Google.

7. Declaration of Melanie Pobleta Support of Perfect 10’s Motion
for Summary Judgment and Summagjudication Against Google.

8. Declaration of Dean Hoffman.

9. Declaration of C.J. Newton.

10. Declaration of David O’Connan Support of Perfect 10’s
Motion for Summary Judgment Against Google.

11. [Proposed] Order Granting Pedt 10, Inc.’s Motion for
Summary Judgment and ®wmary Adjudication Agaist Defendant Google,
Inc.

It should be noted that Perfect h8ld off filing this motion because
Google filed a Motion For An Order 8ag A Schedule For The Filing Of
Dispositive Motions. Nevertheless, Gdegvent forward with filing three
Motions for Summary Judgment withoaraiting for the Court to rule on its
Motion for an Order Setting a SchedulBerfect 10 objects to Google’s
tactics.

Statement of Local Rule 7-3 Compliance

This motion is made following theoaference of counsel pursuant to
Local Rule 7-3 which took place &pril 23, 2009 and May 5, 2009.

Dated: July 5, 2009 Respectfully submitted,
LAW OFFICES OF JEFREY N. MAUSNER

By: Jeffrey N. Mausner

JeffreyN. Mausner
Attorney for Plaintiff Perfect 10, Inc.
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MEMORANDUM OF POINTS AND AUTHORITIES

IN SUPPORT OF PLAINTIFF PERFECT 10, INC.'S MOTION FOR
SUMMARY JUDGMENT AND SU MMARY ADJUDICATION RE:
COPYRIGHT INFRINGEMENT AGAI NST DEFENDANT GOOGLE, INC.
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l. INTRODUCTION AND SUMMARY OF ARGUMENT.

Plaintiff Perfect 10, Inc. (“Perfect 10”) seeks summary judgment that

Defendant Google Inc. (“Google”) is liabfor direct, vicarious, and contributory
copyright infringement of Perfect 10 comnted images (“P10 Images.”)

Google is not merely a search engiiealso hosts thousands of infringing
websites through its blogspatra program, stores millions of full-size images fo
such websites on its blogger.com servarg acts as a commercial advertising
operation, placing unauthorized Google ads next to millions of infringing imag
through its AdSense amstlwords programs.

Google has delayegearsto process some Perfect 10 DMCA notices
(meaning to “remove, or disable accesshe,material that is claimed to be
infringing or to be the subject of infringing activity”) and had processed any
portion of at least 23 Perfect 10 notice®eclaration of Dr. Norman Zada in
Support of Perfect 10’s Motion for 8umary Judgment (“Zada Decl.”) §115-17,
59- 61, Exhs. 8-10, 44-45, filed concurrently.

Google, a technological powerhouse, hasavein taken the simplest step (¢
removing infringing images and URLs whi®erfect 10 identified in its notices.
Zada Decl. 160-61, 67, Exhs. 44-45, 51. In addition, Google has failed to wo
with Perfect 10 to implement a “check the infringing image” notification syster
as ordered by the CouBeeCourt Order of May 6, 2009, attached as Exhibit A
to the Declaration of Jeffrey N. Mausr{&ausner Decl.”), filed concurrently.
Such a system would have created a Brapd effective procedure for removing
infringing material, and would havegwented Google from claiming that every
Perfect 10 notice is deficient. WhEerfect 10 tried to follow the Court’s
suggestion on its own, by providing cop@snfringing web pages with check
marks next to infringing images, Googléuged to process such notices. Zada
Decl. 153, Exh. 38, pp. 7-8; Mausner Ddexh. B. PerfeciO’s experience with

Google is not unique; others who haent DMCA notices to Google have
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experienced a similar refusal to act.fdet, one author has described Google’s
DMCA policy as ‘obstructionist’ “hopelessly broken,” “unnecessarily difficult,”
“legally dubious; and“likely illegal.” Dean Hoffman has stated tl&oogle
was just giving me the runaroundiGoogle operates punitively towards copyrig
holders,” and Googléhas no intent to cooperateith copyright holders.C.J.

Newton stated thaboogle did not respond to one hundred of his noticse

Declarations of Dean Hoffman and QN&wton, filed concurrently; Mausner Ded|.

Exh. C.
A. Direct Copyright Infringement.

Google is directly liable for infringinthousands of P10 Images for at leas
four reasons. First, Google has stored at least 38@8zeP10 Images on its
blogger.com servers. Even though Periécsent to Google notices that include
a copy of each such infringement witte full blogger.com URL, Google has not
removed any of those imagespeditiously ad has belatedly removed at most 7
infringements out of 3,808. Second, Google has also stored full-size P10 Img
on its Google Groups servers, and hasexpeditiously removed any of those
images either. Third, Google has hosaeteast 400 blogspot.com sites that hav,
infringed, in total, at least 11,000 P10dges. Fourth, Google does not keep trg
of the identities of its hosting clienad thus allows them to infringe
anonymously. Because Google is listed kgrnet Registrars as the registered
owner and contadbr such infringing website#, must take responsibility when
put on notice. Zada Decl. 18-9, 40-B&hs. 1-2, 27-36, 9; Declaration of
Sheena Chou (“Chou Decl.”) {/8sefeSection Ill, below].

B. Vicarious Copyright Infringement.

Google’s activities satisfy the reqaments for vicarious copyright
infringement under the test edliahed by the Supreme Courthetro-Goldwyn-
Mayer Studios, Inc. v. Grokster, Lt845 U.S. 913 (2005), because it profits fror

direct infringement while declining to exase a right to stop or limit it. Google

2
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has hosted at least 4,000 P10 Imagastsiblogspot.com program, around which
it has placed Google ads. Google recetvegect benefit from the infringement,
because each time a user clicks on aneat a P10 Image, Google receives a
payment. Google has the right and abildycontrol such infringement, because
Is occurring on Google’s own servers, which Google controls. Moreover, bec
Google conceals the identity of its hostirigats, there is no one else other than
Google that copyright holders can holdpessible. Zada Decl. §16-12, Exhs. 1-
[seeSection IV, below].

C. Contributory Copyright Infringement.

The Ninth Circuit held in this vg case that “Google could be held
contributorily liable if it had knowledg#hat infringing Perfect 10 images were
available using its search engine, coukktaimple measures to prevent further
damage to Perfect 10’s copyrightedriig and failed to take such stepBeérfect
10, Inc. v. Amazon.com, In&08 F.3d 1146, 1172 (9th Cir. 2007). Google

satisfies the Ninth Circuit test for the following reas@eeSection V, below].

1. First and Third Prongs: Google Had Knowledge of the
Infringements But Failed to Take Action.

Perfect 10 sent to Google at least 14 notices in 2001 for which Google
admittedly took no action and msihave liability, based ahe Ninth Circuit test.
In fact, Google has produced no documel@sionstrating that it took any action
with respect t@any notice from anyongrior to March, 2002. Zada Decl. 119.

Since May 31, 2004, Perfect 10 hastdst additional separate DMCA
notices to Google. Forty-two of thesetices were spreadsheet style notices
created by Perfect A@hich followed the instructions provided by Googléhe
key element in such notices was the URL or link that identified the infringing
page. Once Google receivtht URL or link, Google could simply block or
remove the identified infringing link from both its Web Search and its Image
Search results. Declaration of D&@’'Connor (“O’Connor Decl.”) 114-6;

Declaration of Sean Chumura (“Churaudecl.”) 13-5 . Nevertheless, in
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response to such notices sent by Perfect 10 to Google from May 31, 2004 thr|
June 28, 2004;00gle waited approximately founonths before removing any
identified infringing links from its Web Sarch results. In some cases, Google
waited as long as seventeen monthidoreover, Google failed to remove the
same infringing links from its Image Search resultZada Decl. 1121-28, Exhs
11-17, 9. In other words, even thoughbogle belatedly removed some identifieq
infringing Web Search links, Google continued to provide those same infringit
links to Google users via Image Seafbi in-line linking and framing). Google’s

removal of identified infringing Web Search links demonstrates that it had

knowledge, satisfying the first prong okthinth Circuit test. However, Google’s

long delay (3 to 17 months) in removingcBuNVeb Search links, and its complete

failure to remove those same links fromage Search results, satisfies the third

prong of the Ninth Circuit’s test. Zadzecl. 1162-63, 21-28, Exhs. 46-47, 11-17.

Second, the DMCA notices sent byrfeet 10 to Google from June 28, 200
onwards, included both the URL required by Google and a copy of the infring
web page. Those notices identifiedusands of infringing URLs and images
which Google refused to remove or blockgiming that all such notices were
deficient. However, inuhe 2009, Google finally processed three similar noticg
showing that they were, in fact, not dedist. Zada Decl. 138-61, 26-28, Exhs.
26-45, 14-17.See alspPallas Depo., 145:6-146.1048:23-149:7; 66:1-10; 67:12

21, attached as Exh. G (filed under sealyiausner Decl. In some cases, Perfec

10 went so far as to provide Google with a copy of the Google P10 thumbnail
well as three associatedlis — the “See full-size image” link, Web Page link, an
thumbnall link, using a “check the infringy image” program similar to that
suggested by the Court in its MayZ806 Preliminary Injunction order.
Nevertheless, Google claimed those notigese “deficient” asvell. Microsoft,
however, processed such notices. Zadal. 153, Exh. 38, pages 7-8.

Third, Google has taken no action agaitsadvertising affiliates such as
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giganews.com, despite receiving thousands of images from Perfect 10 allege
infringed by that web site. The operatofsa website similar to giganews.com,
thepiratebay.org, were recently convictégdacriminal copyright infringement in
Sweden and sentenced toeayin jail. Nevertheles§oogle continued to providg
as many as 8.8 million links to thepelhty.org after that conviction, and
continued to copy P10 Images made k@ on thepiratebay.org into Google’s
Image Search results. ZaDacl. 14, Exh. 7.

Fourth, many of the images that Google uses in its Image Search resulis
display Perfect 10 copyright notices and haeen the subject of multiple notices.

Nevertheless, Google contirgi make copies of the same images, display thegm

in its Image Search results, and in-linélthem to larger infringing P10 Images.
Google also continues to place Google add ttesuch images. Zada Decl. 1158
60, Exhs. 43-44, 9.

Fifth, Google could remove virtualgll P10 Images from its Image Search
and Web Search results using Imagedgedion technology but has refused to d

so. Zada Decl. 6 Exh. 51.

2. Second Prong: Google HaSimple Ways To Prevent
Further Damage To Perfect 10 S Copyrlghted Works.

There is no genuine issue of matefadt that Google “could take simple
measures to prevent further damég®erfect 10’s copyrighted worksSee
Perfect 10 v. Amazon.coB0)8 F.3d at 1172. Google could remove identified
infringing links upon notice. Google caumaintain a DMCA log and act against
repeat infringers. Google could treat massive infringers of intellectual propert
the same way it allegedly treats child poites— it cuts all links to them. Instead
Google has done next to nothingse¢Section V.D, below].

D. Google Is Ineligible For DMCA Safe Harbor, Which Is An

Affirmative Defense.

Google cannot rely upon any of the safe harbor defenses for service

providers set forth in Section 512 of the DMCA, for at least five reasons. Firs
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Google has not acted expeditiously ispense to Perfect 10’s notices. Second,
Google has admitted that the websites ithiase account holders for the purpos
of the DMCA. However, Gogle has not terminated its hosting of these websit
even after repeated notices of inframgent, nor does Google even know, in man
cases, who is operating these infringing vitelss Third, Googldras not acted at
all with respect to its massive infringjipaysite advertisers, or its massive

infringing AdSense affiliates, which it alstescribes as account holders. Fourth
Google has not maintained a DMCA log in a manner that allows it to prove eit
that it expeditiously disabled accessrtfsinging material or that it suitably
terminated repeat infringersZada Decl. 18-60, Exhs. 1-44. Finally, Google h3

not responded expeditiously to a numbkother copyright holders’ notices as

well. SeeMausner Decl. Exh. C; DeclaratioaEDean Hoffman and C.J. Newton.

.  EACTUAL BACKGROUND.

A. Perfect 10’s Businesé&nd Intellectual Property.

Perfect 10 owns the copyrights for alltbé P10 Images described in this
Motion, including the 12 images Perfect 10esttd as a sample (the “Sample”).
Zada Decl. 111-2, Exh. 9; DeclarationMdlanie Poblete (“Poblete Decl.”).

After losing more than $50 million because of rampant infringement, Pe
10 was forced to close its magazingume, 2007, lay off most of its employees,
and end most of its operations. It still opergtedect10.conand sells back issue!
of its magazine. Zada Decl. 15.

B. Google Provides Users With Uauthorized Access To P10 Images

Google owns and operates the webgdegle.com It also operates the
websitesblogspot.comandblogger.comwhich it uses to host third-party website
and store their images. Google hasvied visitors to its websites with
unauthorized access to P10 Images ieadt thirteen different ways, each of

which siphons customers away from P1@imogle and its infringing affiliates:

1) Google has stored at least 3,808 full-size P10 Images on its blogger,
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servers, along with 3,808 medium-sizedsiens of the same images. Google’s
blogger.com servers also store tenghousands of full-size celebrity images,
worth tens of millions of dollars. t@u Decl. {8, Exh. 9; Zada Decl. 149.

2) Google has hosted more tHaor hundredwebsites in its blogspot.com
program that have infringed, in totahore than 11,000 P10 Images. Google’s
blogspot.com hosting progracompletelyconceals the identitpf the webmaster
A “who is” search on a blogspot.com hosted website shows the name of the ¢
of the website as “Google,” not the webnesis Google has coplete control over
blogspot.com hosted sites areh and has removed suchbsies from its servers
Zada Decl. 118-9, 40-51, Exhs. 1-2, 27-35, 9.

3) Through its AdSense adtising program, Google has placed
unauthorized ads next to at lea8t000infringing P10 Imagesas well as hundred
of thousands of other celebrity @ages. Google has also placed ads on
blogspot.com websites that it hosts thatehefringed at least 4,000 P10 Images
Effectively, Google has monetized billiongdollars of intellectual property
without permission. Zadaecl. 158, Exh. 43.

4) Google has hosted websitesiathoffer links to the website
rapidshare.com Google has also powered mghare.com search engines.
Rapidshare.com is the twelfth most viditgebsite on the Internet and one of the
world’s greatest thieves of intellectual property. It allows users to find and
download billions of dollars of full-lengtmovies and songs, as well as thousan
of P10 Images. As aarticle from the websiteshatisrapidshare.corstates,
“Every game, every pgram/applicationgvery movie, every songvery e-book,
literally anything that can be stored a hard drive, you can find on Rapidshare
servers.” (emphasis added). In faapidshare.cors predecessor,
rapidshare.de“was banned by Adsense since it was primarily used for sharing
bulk of illegal content, including warepirated movies, MP3 songs, etc... Now

that Rapidshare.de has moved to Ram@mdsltom, this new domain is already
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gualified to show Ads by Google.Zada Decl. Y14, Exh. 7.

Perfect 10 has sent DMCA noticesGoogle that have identified at least
26,000 distinct P10 Images infringed bpidshare.com. Nertheless, Google
continues to: (i) power rapidshare.com sbangines; (ii) host websites that offe
links to rapidshare.com and that pérthe illegal downloadig of thousands of
P10 Images; and (iii) placas on websites that proreafapidshare.com. Zada
Decl. 114, Exh. 7.

5) Google also promotes other massive infringers. After the operators
the website thepiratebay.ongere sentenced to one year in jail for copyright
infringement, Google continued to progids many as 8.8 million links to
thepiratebay.org. Zada Decl. 14, EXh.Despite repeated notice, Google
continues to: (i) distribute ads for; (pyovide premium seah result placement
(Sponsored Links) to; and (iii) provide th@usls of regular search result links to
at least 20 pay websites, each of wthels offered, on averagmore than 15,000
pirated P10 Images on its site. Google dias distributed ads on behalf of thesg
infringing websites to other websites. €8e infringing websites typically charge
users a monthly fee of between $10 aBd,&nd then allow users to illegally
download massive quantities of infringintaterial, including thousands of full-
length movies, songs, and images. Rerd® cannot possibly compete with thes
thieves, who offer billions of dollars of stolen content (including most of P10’s
library of images) for fractions of@enny on the dollar. Zada Decl. {134-37,
Exhs. 22-25.

6) Google has displayed at least 20,000 P10 Images in its Image Sear(
results. Google has also in-line linkidase images to infringing third party
websites, thereby using P10 Imageptomote the websites of the very
competitors of Perfect 10 who stole ted310 Images. Zada Decl. 153.

7) Google has offered to its users thousands of full-size P10 Images vi

“See full-size image” links, and via iis-line links. Zada Decl. 55.
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8) Google has itself displayed passds for perfect10.com and has hoste
websites which display pe&dt10.com passwords. Such passwords have allow
the unauthorized downloading of at least 3,000,000 P10 Images from
perfectl0.com. Google has also linkegassword hacking websites which offe
such passwords. Perfect 10’s evidence shows that users have gone to goog
searched on google.com for perfegttom passwords, and then entered
perfectl0.com using such passwords. Zada Decl. 165, Exh. 49.

9) Google has partnered with hundsed infringing websites, including
imagevenue.com and imagerise.comshare revenues from clicks on
Google ads placed next to P10 Imagashout asking Perfect 10 for permission {
use such images or offering to payfeet 10 anything. Zada Decl. {13.

10) Google has provided thousands$iks to massive infringers of P10
Images via its Google Web Searchuls. Zada Decl. 57, Exh. 42.

11) Google has allowed users ttrieve P10 Images from infringing

websites, even when those websitesnaréonger functioning, via Google’s cache

link. Zada Decl. 139, Exh. 16.

12) Google has specially formatted P10 images so they could be
downloaded on cell phonesld. §53.

13) Finally, Google ha&rranged” its Web Searalesults on the names of
Perfect 10 models so that the seardults favor infringing websites that are
Google advertising affiliates. Foraxple, on October 31, 2008, Perfect 10
conducted a Google Web Search on “Jamikegdda,” a model exclusive to Perfe
10. Of the 113 Google resultd] linked to infringing websites. Fifty-five results
linked togadissexybugil.blogspot.com Google-hosted website that infringes P
Images and displays Google adeven results linked to the webglignow.com
which also displays Google ads and which promgéekssexybugil.blogspot.com
Thirty-four results linked toapidlibrary.com a former Google AdSense website

which provides rapidsharem links for downloading thusands of P10 Images.
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All of the other search results eitrdisplayed P10 Images by in-line linking to

imagerise.com or imagevenue.com, boidissive infringers and Google AdSense

affiliates, or offerd rapidshare.com links for dowodding P10 Images. None of

the results linked to a website owned onirolled by Perfect 10. Zada Decl. 169

Exh. 9.

M. GOOGLE IS LIABLE FOR DIRECT COPYRIGHT
INFRINGEMENT BECAUSE IT HAS FAILED TO REMOVE 3,737
FULL-SIZE P10 IMAGES FROM ITS SERVERS.

Google is liable for direct copyright imnfigement for several reasons. Firs

Google has continued to store mtran 3,737 full-size P10 Images on its
blogger.com servers, desprepeated notice. Sineg@proximately July 2, 2007,
Perfect 10 has sent DMCA notices todgle that identified approximately 3,808
copies of medium-size P10 Imagesifid on blogspot.com web pages hosted by
Google, as well as the wesponding full-size P10 Images stored by Google on
blogger.com servers. Ch@ecl. 18; Zada Decl. 150. Perfect 10’'s DMCA notic
provided Google with the full URL of the infringing web pages on which the P
Images resided, as well as copieshofise web pages. PertelO also provided
Google with copies of 50 full-size P1fdages stored on Google’s blogger.com
servers (that had been identified in pf@MCA notices) as part of Perfect 10’s
June 12, 2008 Motion to Amend its Comptaiiada Decl.§140-51, Exhs. 27-35,
Despite such notice, Google continb@store on its blogger.com servers,
and display to its users, all but approximately 71 of the 3808 full-size P10 Im3
identified by Perfect 10. Images thatreeeemoved were only removed after ma
months. Chou Decl. 18, Exh. 9Even when Google removed all infringing
medium-size P10 Images from a blogspot.dmsted site, it usually left all the
related full-size P10 Images on its bloggem servers. Also, because Google it
many cases provides arfinite numberof URLs for each blogger.com image it

stores, Google’s removal of an ineafjom one URL accomplishes nothing,
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because Google continues to make thmesafringing image available at many
other blogger.com URLsZada Decl. Y51, Exh. 35.
Google has also stored full-size P10 Images on its Google Groups sery,
which it has not removed expeditiouslyan notice. Zada Decl. 152, Exh. 36.
Finally, Google is also liable for direct infringement with respect to the
medium-size P10 Images hosted by Geam its blogspot.com program. As
explained in greater detail in the Zddaclaration, Google does not require
websites that are hosted by Google to sepgreggister with an Internet registrar
such as Network Solutions or to even idigrthemselves to Google. As a result
Google’s anonymous hosting policy, Google is the only entity to hold liable fo
infringement that is taking place on its\s&rs. Zada Decl. 16-9, Exhs. 1-2.
IV. GOOGLE IS LIABLE FOR VICARIOUS COPYRIGHT
INFRINGEMENT BEC AUSE IT PLACES ADS NEXT TO
INFRINGING P10 IMAGES ON WEB PAGES THAT IT HOSTS.

The Supreme Court held @roksterthat one “infringes vicariously by

profiting from direct infringement whileetlining to exercise a right to stop or
limit it.” Grokster, Ltd.545 U.S. at 930. Google satisfies Gwkstertest.

First, Google profits from direct ifnngement because it has placed “ads _
Google” next to more than 4,000 Pib@ages on Google-hosted blogspot.com
websites. Google makes moreach time a user clicks on one of those ads. Z:
Decl. 118-9, 12, 40-51, 59-60, Exhs. 122:35, 44, 9. Second, because the
infringement is occurring on Google’s owarvers, it has the right and ability to
stop such infringement, as well as the cactual right. Zada Decl. 118, 9, Exhs
1-2. Because Google earns a finanb&iefit from infringing activity on its own
servers, over which Google has complatatrol, Google’s conduct constitutes
vicarious infringement under ti&roksterstandard.

i
I
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V. INDISPUTABLE EVIDENCE ES TABLISHES THAT GOOGLE IS
LIABLE FOR CONTRIBUTORY COPYRIGHT INFRINGEMENT.
A. The Ninth Circuit's Standard For Contributory Copyright

Infringement By SearchEngines Such As Google.

In its opinion on Perfect 10’s motion fpreliminary injunction in this very

case, the Ninth Circuit held as follows:

There is no dispute that Google substantially assists websites to
distribute their Iinfringing copies t@ worldwide market and assists a
worldwide audience of users toass infringing materials. We cannot
discount the effect of such a see on copyright owners, even though
Google's assistance is available tonebsites, not just infringing ones.
Applying our testGoogle could be held contributorily liable if it had
knowledge that infringing PerfecLO images were available using its
search engllne, could take simpheeasures to prevent further damage
to Perfect 10's copyrighted workand failed to take such steps.

Perfect 10 v. Amazon.com, In608 F.3d at 1172 (emphasis added). The evide
submitted by Perfect 10, disesed below, satisfies the Ninth Circuit’s test.
B. The Evidence Befoe This Court That Google Substantially

Assists Copyright Infringement Is Significantly Greater Than The

Evidence Before The Ninth Circuit.

In its ruling on Perfect 10’s motion for preliminary injunction, the Ninth
Circuit held that there is no dispute “that Google substantially assists” websitg
distribute infringing materials and usersattcess these materials. The evidencs
before this Court that Google substalhiassists infringement, discussed in
greater detail in the Zada Declaoa, is now much stronger.

When the Ninth Circuit issued its ruginn 2007, it did not have before it th
following additional evidence of Googke"substantial assistance:” (i) Google
stores thousands of full-size P10 Imagasts blogger.com servers; (ii) Google
hosts websites that infringe thousands of P10 Images and places ads around
of those images; (iii) Google powers search engines, like Rapidshare searche
search specifically for rapidshare.com linksich links allow users to download 4

least 26,000 P10 Images, along with thamds of pirated movies and songs;
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(iv) millions of P10 Images are lmgj viewed and downhded on infringing
websites to which Google links; and (v) confidential usernames and passwort
disseminated by Google have been usdtlegally download over 3 million P10
Images over a fifteen-month period. Zdokecl. 1165-66, 40-51, 14, Exhs. 49-50
27-35, 7, 9. In sum, the evidence beforaesiCourt that Google substantially
contributes to the infringement of P10dges is much stronger than it was when
the Ninth Circuit made that same ruling.

C. Google Had Knowledge Thatmfringing Images Were Available

Using Its Search Engine, But Failed To Act.
The Ninth Circuit has held that Googteay be held contoutorily liable if

it: (i) had knowledge that infringing Perfeth images were available using its

search engine; (ii) could talstmple measures to prevdarther damage to Perfeg
10's copyrighted works; and (iii) failed take such steps. The following are
examples of Google’s knowledged failure to act (eaalsing one or more image
from Perfect 10’s sample of twelve imex), which satisfy the first and third
prongs of the Ninth Circuit’s test.

1. Google Did Not Respond At All To 14 DMCA Notices It
Received From Perfect 10 In 2001

Google concedes that it did nothing in response to Perfect 10’s 2001 ng
Furthermore, Google did not suggest thiay of those 14 notices were deficient.

Because the URLtelebritypictures.coayaRubin/mayal.htpdentified in one

1 Such iIIeO(I]aI downloading violatézerfect 10’s exclusive rights to
reproduce and _

and (3) of the Co yrlght AcBee, e.q., ecords, Inc. Wapster,239 F.3d
1004, 1014 (9th Cir. 2001) 1“Napster users who download files containing
COnyrI hted music violate plaintiffs’ reproduction rights.”). Indeed, the Copyri
Office has unequivocally stated that ddeading infringing content violates a
copyright owner’s exclusive rights topmduce and distribute the works. See
“Copyright and Digital Files,” availablat ht_tp://www.copyrlght.qt())v/help/faq/faq-
di |aI.htmI#p2R (“Uploading or downloading works protected %copyrlg_ht
without the authority of the copyright or is an infringement of the copyright
owner's exclusive rights of reproductiand/or distribution.”). People who use
unauthorized passwords to enter pefdf@atom to download images know or
should know that they are infringing copyright, just as users ot Napster did.
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of Perfect 10’s 2001 notices, was still avial&ain Google’s search results in 2004

Google is liable for its inaction under the @hcuit test. Zada Decl. 116, Exh. 8

2. Google Took Months To Remove Identified Infringing Links
From Its Web Search Resultsn 2004 And Failed To Remove
The Same Links From Its Image Search Results.

a. The URL web.tiscali.it/raskz/donne/guigno.htm.

Google concedes that Perfect 10 provided it with notice of the infringing

URL web.tiscali.it/raskz/donrguigno.htm. in a DMCAotice received by Googlé

on June 28, 2004. Google further concedes that it removed this URL from its
Google Web Search results on Octobg, 2004, about 100 days lateEZada Decl.
126, Exh. 14 (Macgillivray Sur-Reply Dechtion). That Google was able to
belatedly remove this URL from its Web Searesults establishes that: (i) Perfe
10’'s DMCA notice was substantially mpliant; and (ii) Google had knowledge
that the identified web page infring@erfect 10’s copyright. Despite this
knowledge, however, Google continueditsplay P10 Images from that same
infringing web page and link directtp that infringing web page via itmage
Search results Because Google removed direct links to the infringing web pag
identified by Perfect 10 from its Web Searelkults but not from its Image Searc
results, Google both had knowledge dfimgement and faileé to remove or
disable access to that infringement.fdat, Google continued to crawl that same
infringing web page, make an infringitigumbnail from the full-size P10 Image (¢
Vibe Sorenson on that page, and then provide an in-line link from that infringi

thumbnail to that same infringing Weage, as late as July 9, 206®re than two

2 That Google took more than thre@mths to remove the infringing URL
also is a violation ofhe DMCA, which requires #t the service provider _
“respond$xped|tlousLl}to remove, or disable accessttte material that is claime
to be infringing.” 17 U.S.C. §512§d))(hnd (3?1(empha3|s_ added). Yahoo! was
able to remove links and images fromgéarch results withithree days after
receiving similar notices from Perfect 1dada Decl. 1162-63, Exhs. 46-47.
Moreover, Microsoft's customer sdastion policy requires removal of
infringements within three days. Deposition of Judy Weston ittibeosoftcase
(“Weston Depo.’?_ 33:24-34:8, attachedE&ahibit D to the Mausner Decl. Taking
more than thirty times that long &xt cannot be deemed “expeditious.”
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years after receiving noticeZada Decl. 1126-28, Exhs. 14-17.
b. The URL celebritybattles.com/celeb/Monika+Zsibrita

Google received notice of this infringing URL from Perfect 10 on Februa
17, 2005, and removed the URL from GaoilVeb Search results on April 29,
2005, more than 70 days latefada Decl. 26, Exi14. Once again, Google’s
conduct establishes that Perfect 10’sa®tvas substantially compliant and that
Google had knowledge that the identifieeb page infringed Perfect 10’s
copyrights. Despite this knowledge, howevGoogle continued to display a P10
Image from that same infringing web paagel link directly to that infringing web
page via its Image Search ré#spas late as July 9, 20Q6épre than five hundred
days after receiving noticeZada Decl. 1126-28 xBs. 14-17. Because Google

belatedly removed direct links to theemtified infringing web page from its Web

Search results but not from its Imagea&h results, Google both had knowledge

of infringement and failed to remove disable access to that infringement.

3. Google Has Not Removed Identified Infringir|1:g Links
Forwarded To It By Amazon For More Than Four Years.

In April 2005, Amazon forwarded to Google the infringing URL
monitor.hr/bellé0112/011206.htmThis URL was among hundreds of URLs
included by Perfect 10 in its DMCA tices to AmazonAs of May 20, 2009,
more than four years latef500gle still had not removed that URL from its Web
Search results. As explained in the Z&delaration, Google could have found t
infringing search results associated with that URL simply by inputting the URL
into the Google Search box. daDecl. 1129-31, Exhs. 18-20.

4. Google Has Not Removed ldeified Infringing Cache Pages.
Perfect 10 included hundreds of copié<s00gle’s infringing cache pages

in DMCA notices it sent to Gogle. These pages identifibdth the infringing
Google cache link and the infringed P10 Imadéevertheless;oogle still has not
removed most identified infringing cachaks from its search results, after more

than 500 days. (Google finally removetea identified cachdéinks in June of
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2009.) Zada Decl. 1139, 59-61, Exhs. 26, 44-45, 9.

5. Google Has Not Removed Ehtified “See Full-Size Image
Links” Despite Receiving Notices Which Followed Its
Instructions.

Perfect 10 also sent DMCA notices@wogle in which Perfect 10 provided
copies of the infringing web page olitad by a user who clicked on Google’s “S
Full-Size Image” link, as instructed byoGgle. Perfect 10 provided a copy of the
URL requested by Google, as welltas infringing/infringed image.
Nevertheless, Google has fail®o remove or disable eess to those links. Zada

Decl., 1154-55, 59-60, Exh89-40, 44, 9.

6. Google Has Not Removed Identified Infringing In-Line
Links From Its Image Search Results.

In its Motion for Preliminary Injuniton, Perfect 10 submitted numerous
exhibits showing an infringing P1Bumbnail above a framed infringing full-size
P10 Image displayed in Google Image Search. These exhibits were based o
Perfect 10 DMCA notices. Neverthele&gogle failed to remove such twice-
identified infringing thumbnails and linkeyen though Perfect 10 used those ve
examples in its preliminary injunction motion. Perfect 10 provided similar prin
screens of infringing Google Image Seadisplays to Google in its 2007 and 20(
DMCA notices. Google did not respond hms$e notices either. Zada Decl. {{2¢
53, Exhs. 17, 37-38.

7. Google Has Taken No ActiorAgainst Massive Infringing
Advertisers, Or Even A Webste Convicted Of Criminal
Copyright Infringement.

In its June 28, 2007 DMCA notice @oogle, Perfect 10 included over 1.1
million P10 Images from 59 massive imiging paysites that Google linked to,
and/or received advertising paymentsrirtor special search result placement

(Sponsored Links). Perfect 10 sent additional tiaes to Google regarding these

3 Googl_e refers to sponsored link advertisers as “account holdeesl'7
U.S.C. 851 (l)ﬁ(l)(AC;). In addition to rkang money from these sites by providing
Sponsored Links, Google also provides tlamas of free links to suchinfringing
paysites. For example, as of OctoB6, 2008, Google was providing 12,200 we
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massive infringers, including a notidated December 2005. Google has

recently made clear that it will not act aggtisuch massive infringers, even if the

pay Google for special search result ptaeat. Mausner Decl., Exh. B; Zada
Decl. 1132-37, Exhs. 21-25.

Some of Google’s paysite advertisessch as giganews.com, are involved i

arguably the greatest theft of all tim&hey have stolen most major full length
movies, songs, images, and even computer software, worth tens of billions of
dollars. They are doing tremendous damage to the entertainment community
whose livelihood depends on a vibrant nedor its movies and songs. Google’s
willingness to partner with such criminalshelp them profit from massive theft i
unjustifiable, morally repugma, and should not be sanctioned by this Céurt.
Google has even refused to remove littkthe website piratebay.org, whose

owners were convicted of criminabpyright infringement in Swedeld.{14,Ex.7.

8. Goo%le Continues To PlacAads On Infringing Web Pages
And Next To Identified P10 Images

Google has placed its advertising (“ads by googtet toat least1 8,000
P10 Images on free websites, includinggdpot.com websites that it hosts. In
most cases, Google has not removed sulsheven after receiving notice from
Perfect 10 that the web pages wh@rogle placed these ads infringed upon
Perfect 10’s copyrights. Furthermoregawhen Google has removed ads that
placed next to P10 Images on cerfaiininging websites, Google has simply

placed its ads next to those same Pl@ges on other infringg websites. Zada

search links to its advertising affiliate, giganews.cd.\111, 37, Exhs. 4, 25.

~ “The fact that these paysites do not have web pages that contain the
infringing material should not'make anyfdrence. Google provides links to the
homegages of these websites, includipgridored Links and regular links, whicl
allow Google users to locate infringing tagals. Perfect 10 has provided notice
to Google that identify “the material thatclaimed to be infringing or to be the
subject of infringing activity,” asequired by 17 U.S.C. §512|g{c)( (A)().
Google’s insistence that Perfect 10 provide a web page URL for the infringing
material, when none exists,g8nply an excuse not &t when Perfect 10 providg
the home gage URL and simple instrags on how to locate the infringing
material. Zada Decl. §134-37, Exhs. 22-25.
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Decl. 1912-13, 58, Exhs. 5-6, 43.

9. Google Continues To M&e And Display The Same
Infringing P10 Thumbnails In Its Imagé Search Results.

In the 68+ DMCA notices it has sent to Google, Perfect 10 has repeate
identified the same infringing P10 Images over and over. Many of these imag
display Perfect 10 copyright notices. Wéetheless, Googleoatinues to make
thumbnail copies of the same infringingPimages for its Image Search results
and continues to link those infringijL0 thumbnails to the same full-size
infringing P10 Images. Although the URb&these images may change, the
damage to Perfect 10 does not. Zada D&8, Exh. 17. By continuing to provid
the same identified infringing P10 thumbnails to its users, and by continuing t
link such thumbnails to the same fulizsiinfringing P10 Images, Google has not
disabled access to the idemd infringing material.

Google has recently demonstrated thhts the ability to search for and
recognize similar images, through its “dem images” feature on its website.
Google’s failure to use such capabiliag well as its failure to assign any
employees to locate and remove infimgimages identified in Perfect 10’s
DMCA notices, demonstratésat Google has failed to act to prevent further
damage to Perfect 10’s copyrighted warthe third prong of the Ninth Circuit’s

test for contributory infringement. Za@ecl. 1153-54, 67, Exhs. 37-38, 51.

10. Google Continues To Disseminate Perfect10.com Passwor
From Its Own Website And Host And Link To Password
Hacking Websites.

Google continues to display passwotagerfectl0.com on its own website.

Moreover, Google continue to host websita its blogspot.com servers that alsc
display P10 passwords. Such passwbalse been used to illegally download
millions of images from perfectl10.com. fhermore, as explained in the Zada
Declaration, users have gone to googlecsearched for pkect10.com password
on google.com, and then deunauthorized downloads of P10 Images from

perfectl0.com using those passwordada Decl. {65, Exh. 49.
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Google’s dissemination of these passwaadigs users materially assists
those users in gaining unauthorized asdegshe pay-only members’ area of
Perfect 10’s website, from which the usemake unauthorized copies of P10
Images by downloading them. Google abahsily limit its display of passwords
to perfectl0.com because Perfect 10 has given notice of exactly where those
passwords are located@oogle’s search results. Furthermore, Google could
simply search for and delete strimgfshe form “username:password@
www.perfectl0.com.” Nevertlhess, Google has chosen motake any of these
simple measures. Zada@. {165, 70, Exhs. 49, 53.

11. Google Continues To Provid®irect Links To Infringing
Web Pages On Massive Infriging Free Websites For
Which It Has Received Repeated Notice.

Google continues to provide direaths to web pages on massive infringin
websites that offer, in some casesasy as 17,000 free full-size P10 Images.
For example, even though Perfect 10 has sent DMCA notices to Google that
include copies of infringing web pagi&om the massive infringing websites
nudecelebforum.com, phun.org, and imagerise.com, Google continues to dirg
link to those infringing web pages, botlavis Web Search results and its Image
Search resultsZada Decl. §157-60, Exhs. 42-44, 9.

D. Google Could Take Simple Meagres To Prevent Further Damage

To Perfect 10’s Copyrighted Works.

Google could take simple measureptevent further damage to Perfect
10’s copyrighted works, but has failed to do # set forth in greater detail in th
Zada Declaration, Google could: (1)eve or disable access to P10 Images
identified in Perfect 10’'s DMCA noticesvhich are on Google’blogspot.com and
blogger.com servers; (2) stop providing Spmed Links to Google advertisers th

infringe thousands of P10 Images; (3) stop distributing Sponsored Links for s

infringers on third-party websites; (4pptplacing ads on identified websites that

infringe P10 Images; (5) stop hosting welssiteat offer rapidshare.com links that
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allow users to illegally download P10 &ges; (6) stop powering search engines

specifically designed to search for imiging rapidshare.com links; (7) remove P10

thumbnails from Google’s Image Searchuls that haveeen repeatedly
identified in Perfect 10’'s DMCA nates; (8) remove links in Google’s Web
Search results that leadelttly to the infringing web pages identified in Perfect
10’s notices;, (9) delete all links to websitalsat infringe over 1,000 P10 Images;
(10) send infringing images to advertsand other massivefimgers and require
them to remove such images or be detisrom Google search results; (11) adoy
and reasonably implement a policy againpesd infringers, as required under th
DMCA 8512(i); (12) stop publishingonfidential username and password
combinations that have facilitated widesad, unauthorized access to Perfect 1(
website; (13) stop hosting websites that illegally disseminate passwords to
perfectl0.com; and (14) remove from Gaogearch results websites that publis
confidential username/password combinatj@ssidentified in Perfect 10’s notice
VI. GOOGLE DOES NOT QUALIF Y FOR DMCA SAFE HARBOR.

In order to qualify for thesafe harbor provisionsf the DMCA, Google must

satisfy all of the relevant statutoryguarements. Google’s admitted many-montt
delay in processing certain Perfect 10 notidsscomplete failure to process othe
notices, its failure to maintain a DMCAd, and its failure to keep track of its
hosting clients, along with other reasatiscussed below, all preclude Google
from qualifying for the safe harbor affirmative defense.

A. Perfect 10’s Notices Suliantially Complied With the
Requirements of the DMCA.
The relevant statutory requirements RIMCA notices are set forth in 17
U.S.C. 8 512(c)(3). The notices sbgtPerfect 10 to Google substantially

complied with these requirementsr & least five separate reasons.

~ 5 Google has belatedly removed sobRLs identified in Perfect 10's
notices, but has failed to remove thousands of other infringing URLSs identifie(
Perfect 10. Zada Decl. 1140-61, Exhs. 27-45.
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First, there is no dispute that Perfé6bts notices satisfied subsections (i),
(iv), (v), and (vi) of Section 512(c)(3) bause they contained: (i) a physical or
electronic signature of Dr. Zada, (iv)fanmation reasonably sufficient to permit
Google to contact Dr. Zada; (v) a statentbat Dr. Zada, on behalf of Perfect 10
had a good faith belief that use of the miatan the manner complained of was
not authorized; and (vi) a statemerdttthe information in each notice was
accurate, and under penalty of perjury, DatZada is authorex to act on behalf
of Perfect 10.SeeZada Decl., 1124, 340, 53, 56, Exhs. 13, 227, 37, 41, 9.

To satisfy the remaining two subsects, (ii) and (iii), Perfect 10 sent
notices to Google in 200#ased on Google’s own instructionBerfect 10
complied with subsection (ii) by providinga) the name of the model in the
infringed image(s) and (b) either the woie, issue, and page numbers of the
Perfect 10 Magazine containing thasiinged images, or a reference to
perfect10.com sufficient to allow Googleltrate those images perfect10.com.
Perfect 10 offered to provide Google wiliree password to perfect10.com.
Later, beginning in June 2007, Perfé6btsatisfied subsection (ii) by sending
actualcopies of the infringed/infringing imagaseticulously edited to exclude
non-P10 Images. Zada Decl. 12£-33-39, Exhs. 9, 12-13, 22-26.

To satisfy subsection (iii), Perfect ititially provided the infringing URLS
from Google’s Web Search results,imstructed by Google. These URLs
appeared in green at thedeof each search result.ater, starting in June 2007,
Perfect 10 sent Google copies, using Aelalif the infringing web pages which
containedhe full URL of the infringing wepage, as well as a copy of the
infringed/infringing image Id. 1122-24, 33-39, Exhs. 9, 12-13, 22-26.

It cannot be disputed that Perfect 10’s notices provided Google with
sufficient information to locate andmeve infringing links, because Google
belatedly removed at least 1,000 such liftksn its Web Search results in respon
to Perfect 10’s spreatieet style noticedd. 1126-28, 40-51, Exhs. 14-16, 27-35,
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Furthermore, Google also belatedly ggesed Perfect 10’s Adobe style notices
containing the URL and infringed/infiggng images, demonstrating that those

notices were substantially compliantvasll. Zada Decl. 1159-61, Exhs. 44-45.

Third, Google’s letters to Perfect 102004 never suggested that there were

any deficiencies in Perfect 10’s noticgSoogle did in fact process a number of
Perfect 10’s notices in June 2009d. 1161, 26-28, Exhs. 45, 14-16.

Fourth, that Perfect 10’s notices provided sufficient information for Goog
to locate and disable access to infringmnagterial is evidenced by the fact that
Yahoo! was able to remove links and ireagrom its search results within three
days after receiving similar notices findPerfect 10. Yahoo! did not request
additional information from Perfect 10 suggest that Perfect 10’s notices were
deficient in any way. Zada Decl. 1163; 46-47. Microsoft was also able to
process certain Perfect 10 notices that Google has refused to priocd&s. See
also, O’Connor Decl. 113-6, Exh. 1; Chunaubecl. 13-5, Exh. 1; Pallas Depo.,

145:6-146.10; 148:23-149:7, attached ab.E5 to Mausner Decl., filed under seal.

Fifth, as demonstrated in the Zddaclaration, Google could have simply
inputted the URLs provided by Perfect 10 into its search box to find the
corresponding infringing search resul&ada Decl. {31, Exh. 20. Google has
already demonstrated that it can remb\RLs identified by Perfect 10. Google
simply failed to remove such URLSs fraits Image Search results, and delayed g
took no action whatsoever to remaugch URLs from most of Google’s Web
Search results. Zada Decl. 116-28;28, 59-60, Exhs. 14-16, 44, 9.

Sixth, Google has stated thataihotice were deficient, Google would

contact the copyright holder. And, to theaexx that there were any deficiencies

6 As noted above, Google waited fouomths before removing any results
all, but then was able to remove adeone thousand infringing links in'its Web
Search results, but did not remove sudhnging links from its Image Search
results. Zada Decl. 1126-28, Exhs.114- Furthermore, even when Google
removed links from its Web Search results, it still published those same URL{
Chillingeffects.org, despite Perfect 10’s objectiott. 64, Exh. 48; Declaration
of Dean Hoffman 114-9; Dewlation of C.J. Newton {[5.
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Perfect 10’s notices, Google was requineager 8512(c)(3)(B)(ii), to contact
Perfect 10 to cure any sudeficiencies. Google not only failed to work with
Perfect 10 in any meaningful way, ifused repeated requests by Perfect 10 to
provide Perfect 10 with concrete exampdégompliant notices, which Perfect 10
could then use as a template. Zadal. 1126, 70, Exhs. 14, 53.

B. Google Has Failed to Act Expediously To Remove Or Disable

Access To The Infringing Material.

In order to qualify for thesafe harbor provisions ¢tthe DMCA, which is an
affirmative defense, a sece provider must “act[] expeditiously to remove, or
disable access to, the material” that ismakd to be infringing or to be the subjec
of infringing activity. 17 U.S.C. 8§ 512(@nd (d). Google cannot meet this
requirement for multiple reasons.

First, as of May 18, 2009, Googleshemoved no more than approximate
71 full-size P10 Images from its blogger.com servers, even though Perfect 1Q
identified more than 3,800 infringing imagin its notices. Second, Google took
between three and seventeen monthenwove many Web Search links. Third,
Google completely failed to remove those same links from its Image Search
results. Fourth, Google has not removedisabled access to tens of thousands
infringements identified by Perfect 10’s notices, including infringing Web Seal
links, infringing cache links, infringing “Sdell-size image” links, infringing P10
thumbnails, and infringing in-line links. Fifth, Google continues to place Good
ads next to P10 Images for which it maeseived notice. Sixth, Google continues

to host and link to password hackiwwegbsites and continues to display

perfectl0.com passwords itself. FinalBoogle has not even maintained a DMC

log to prove that it has complied withetlexpeditious removaind repeat infringer
requirements. Such conduct establishes that Google cannot meet the requirg
of expeditiously removing or disabliragcess to infringing material. Zada Decl.
1118-60, Exhs. 1-44. Chou Decl.
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C. Google Has Neither AdoptedNor Reasonably Implemented, A

Repeat Infringer Policy.

Yet another reason that Google doesqualify for any DMCA safe harbor
Is Google’s failure to adopt and reasonabiplement a repeat infringer policy, aj
required by 17 U.S.C. 8512(i))(1)(A). A repeat infringer policy is not the samg
a copyright policy relating to notice andké&adown of infringing materials, becaus
it must deal with the infringer rathéran the infringing material itselfSee Perfect

10 v. Cybernet Ventures, In@13 F.Supp. 2d 1146 (C.D.Cal. 2002) 1177:

FS]ectlon 512(i) is focused on infiging users, whereas 512(c) is
ocused primarily on the infringing rtexial itself. ... The Court does
not read section 512 to endorse business practices that would
encourage content providers torta blind eye to the source of
massive copyright infringement whit®ntinuing to knowingly profit,
indirectly or not, from every singlene of these same sources until a
court orders the provider to temmate each individual account. ...
[anllne service providerare meant to have strg incentives to work
with copyright holders. The possebloss of the safe harbor provides
that incentive and furthers a regualey scheme in which courts are
meant to play a secondaryjedo self-regulation.

Google has not reasonably implemented a repeat infringer policy, as shown i
these five ways: (1) Google admits titatblogspot.comrad blogger.com clients
are account holders or subscribers for psgs of the DMCA Zada Decl. {8, Exh
1. However, Google does not keep kra€ the identities of many such account
holders. Because Google only requiregarail address armhssword, it cannot
prevent an infringer from continuing tse Google’s hosting services with a
different email addrss and passwordd. 6. (2) Google has failed to keep a
spreadsheet-type DMCA log to track eggped complaints regarding the same
infringer. It has also not kept track oktidentities of such iningers. Zada Decl.
119. As aresult, Google does not haveechanism for terminating repeat
infringers or preventing such repealfringers from becoming account holders or
subscribers for its other programs. @pogle has not prevented its blogspot.co
account holders from continuing to infred10 Images and has not removed sU

images from its own blogger.com servealsspite repeated notice. Zada Decl.
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1940-51, Exhs. 27-35. (4) Google hasstopped doing business with AdWords
and AdSense account holders who infriRj® Images. Zada Decl. 1112-14, 34
37, Exhs. 5-7, 22-25. (5) Google itseltisepeat infringer, as it has continued t

infringe full-size P10 Images via itsdgjger.com program, even when it has

removed the corresponding blogspot.com hosted website. Zada Decl. 140-5%

Exhs. 27-35. Accordingly, because Google has failed to comply with the
requirements of the DMCA, the safe harpootections of the statute provide no
basis for this Court to deny the Motion.
VII. CONCLUSION.

The stakes in this case are high, both Perfect 10 and for all copyright

holders. Google has continued to nssunassive quantities of Perfect 10’s
intellectual property for its own commaeéat gain, despite eiving more than
67 Perfect 10 DMCA notices, begimg in 2001. Google has allowed its
hosting clients to remain anonymousa\veng copyright holders with no one
other than Google to hold responsibl@oogle has failed to expeditiously
remove or disable most of the infringitigks and images identified by Perfec
10 in its notices. Google bhaefused to process noticiést can be processed,
and which Yahoo! and/or Microsoft hapeocessed. Googlhas even refused
to process notices identictal others it has processedinally, Google has not
prevented further damage to thousaatiPerfect 10’s copyrighted works, and
thus is liable for contributory infringeent under the teststablished by the
Ninth Circuit in this case. For all ¢he reasons set forth herein, Perfect 10
respectfully requests that this Court graa motion for summaryudgment.
Dated: July 5, 2009 Resptfully submitted,

Law Offices of Jeffrey N. Mausner
Jeffrey N. Mausner

JeffreyN. Mausner,
Attorney for Perfect 10, Inc.

By:
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