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l. INTRODUCTION AND SUMMARY OF ARGUMENT.

Plaintiff Perfect 10, Inc. (“Perfect 1pioves this Court to review and set

aside portions of Magistrate Judge Hillmadune 16, 2010 Order (the “Order” or the

“June 16 Order”), grantingp part and denying in paPerfect 10’s Motion for
Evidentiary and Other Sanctions against Defendant Google Inc. (the “Motidxs).
explained below, the Order is clearly@reous and contrary to law because Judg
Hillman repeatedly determined that Goaglad produced documents in response
discovery ordersvhen such documents W& never been producedis a result,
Judge Hillman mistakenly concluded tiiabogle had not violated any Court Orde
compelling Google to comply with discovery.

Perfect 10 filed the Motion because Gagglfailure to produce thousands o

documents, in violation of multiple Court @grs, has dramatically impacted Perfe

10’s ability to fully and fairly oppose @dgle’s pending summary judgment motions

and to otherwise litigate the case. Imtjgallar, Google has failed to produce the
following critical documents ordered by the Court:

1) Google’s DMCA Log,in violation of this @urt's May 13, 2008 Order
which compelled Google to produce its @ Log in response to Perfect 10’s
Request for Production (“RFP”) N&96 and defined “DMCA log” as “a

spreadsheet-type document summarizing DM@#ices received, the identity of the

notifying party and the accused infringer, dné actions (if any) taken in responseg.”

SeeMay 13, 2008 Order (Docket No. 294) at 5:1-9.

1 For the convenience of the Court, a cofyhe June 16 Order (Docket No. 896) i

[S

ct

S

attached as Exhibit 1 to Perfect 10’s Metbf Motion, submitted separately herewfith.

2 Seee.q.,Perfect 10’'s Memorandum of Poirsted Authorities in su%)ort of the
Motion (Docket No. 633) (“Memo”), at 22-3:4, 6:6-9:24; Perfect 10’s Reply
Memorandum of Points and Authoritiessapport of the Motion (Docket No. 683)
“‘Reply Memo”) at 6:4-8:16; Declaraticsf Dr. Norman Zada in support of the
otion (Docket No. 635) (“Zada Decl."jj4, Exh. 1; Reply Declaration of Dr.

Norman Zada in support of the Motion'(xet No. 681) (“Zada Reply Decl.”), 131..
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2)  Google’s Notices of Termination of Repeat Infringersin violation of
Judge Hillman’s May 22, 2006 Order conueg RFP Nos. 26 and 27 (as modified
which compelled Google to produce “[a]ll notices of termination issued by Goo
a result of alleged intellaegal property violations."SeeMay 22, 2006 Order (Docke
No. 163) at 5:15-20See, e.gMemo at 13:4-24; Reply Memo at 12:12-13:3; Zad
Reply Decl. 1124, 29, 31, Exh. 39.

3) Third-Party DMCA Notices, in violation of Judge Hillman’s May 22,
2006 Order concerning RFP No.*&hd Google’s own subgeent representations
that it had already produced documents responsive to RFP No. 51, “constitutin
notices received by Google regardintglfectual property violations” and “all
underlying notices of infringement.SeeMay 22, 2006 Order at 2:25-25ee, e.g.,
Memo at 3:22-4:14; 11:24-13:3; Reply Memo at 9:7-12:11.

Despite the clear and compelling exiate of discovery abuse submitted by
Perfect 10, Judge Hillman dexi Perfect 10’s request fsanctions and ruled, amor
other things, that Google had not committed “any sanctionable violation of a
Discovery Order.” Order dt. Moreover, although Juddg#llman granted in part
Perfect 10’s request for alternative rébemd compelled Google to produce certain
additional documents, his rulings concerntihig relief are filled with incorrect

statements that are clearly erroneous amdrary to law. Accordingly, this Court

3 RFP No. 51 states as follows:

GOOGLE'S DMCA Log for the year2001 through 2005, or any other
DOCUMENTS sufficient to IDENTFY all ENTITIES other than

Perfect 10 from whom GOOGLE hasceived a notice regarding an
intellectual property violation, hURLs complained about in each
notice from each such ENTITY, ancetdates of the complaints for each
such URL. These DOCUMENT®suld be provided in electronic
format if available.

Declaration of Jeffrey N. Maungr in support of the Motion, filed on November 29
2009 (Docket No. 618) (“Mausner Declf2, Exh. A, pp. 12-13. Because Google
admittedly did not produce a DMCA log fesponse to RFP No. 51, Perfect 10 w4
entitled to all notices received by Googlenfrthird parties regarding an intellectug
property violation, including all DMCA ri@wes. To date, however, Perfect 10 has
received neither the log nor the requested notices.

1),

Hle as

a

g all

NS
1

2
Memo Of Points and Authorities in Support of leetf10’s Motion For Review Of, and Objections To,
Magistrate Judge Hillman’s Juié, 2010 Order on Perfect 10’s MotiBor Evidentiary and Other Sanctio




© 00 N OO O &~ W N P

N RN NN N NNDNRRRERRPRP R R R R
N~ o 0N W NP O © 0N O M W N PP O

N
o¢]

should sustain Perfect 10’s objections aatlaside or modify the following portion
of the June 16 Order:

A. Judge Hillman’s Ruling Regarding “DMCA logs in an electronic

spreadsheet format” Is Clearly Erroneous.

The Order states that “[s]Juch documentse already produced in TIFF form
as to Web Search, Image Searnd AdSense.” Order at 2, {In fact, Google has
never produced the DMCA Log this Cout ordered Google to produce in its
May 13, 2008 Order. Instead of producing the “spreadsheet-type” document
required by this Court, Google mereadientified approximately xxxxxx pages of
disorganized, duplicative and unreadatdeuments that Google previously had

produced (the “DisorganizddMCA Pages”) as its allegdog. The Disorganized

DMCA Pages are a gigantic mess that failsatisfy this Court’s Ord| Gz

I A ccordingly, Judge

Hillman’s ruling regarding “DMCA0gs” is clearly erroneousg¢eSection 1V,
below].

B. Judge Hillman’s Ruling Regarding “DMCA Termination Notices”

Is Clearly Erroneous.

The Order states that “[s]Juch docunsewere already produced as to Web
Search, Image Search and AdSe.” Order at 2, §2n fact, although Google was
ordered to produce “all notices of termtioa” — which should have obligated Goo¢
to produce thousands of pages of documer@®ogle has only produced a handfu
termination noticesGoogle has never produced any termination notices that
resulted from DMCA notices submitted to Google by third parties. The number
of termination notices issued by Googka result of third party DMCA notices

should dwarf the number of termination notices issued as a result of Perfect 10

Jat

=3
@D

| of
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DMCA notices. Furthermoré&oogle has failed to produce any termination
notices dated after March 4, 2006.Google has also failed to produce any
termination notices related to anyrtgnation listed on the document Google
characterizes as its “AdSense Repefinger Tracking Sheet.” Moreover, a
substantial percentage of the few documents that Google has identified as tern
notices are not even termination notices. Rather, they are actually Perfect 10 |
notices, error messages, or reinstatemetites. Accordingly, Judge Hillman’s
ruling regarding “DMCA termingon notices” is simply wrongseeSection V,
below].

C. Judge Hillman’s Ruling Regarding Third Party DMCA Notices Is

Clearly Erroneous And Contrary To Law.

The Order states that “Third Party [V Notices were never requested for

Web Search, Image Search, AdSense, noBlimgger, and therefore are not ordere

produced.” In fact, Perfect 10 requessuch notices in RFP No. 51, which
contained broad language that nseesy included all DMCA noticesSeefootnote
3, supra. In response to RFP No. 51, Google was required to produce documel
identified every URL contained in atn@e received by Google. Because Google
never produced a complddVICA log, RFP No. 51 requed Google to produce all
intellectual property noticescluding all DMCA notices.Nevertheless, Google
admits that it has not produced thoussnf DMCA notices, despite having
previously represented that it had produtatnotices received by Google regardi
intellectual property violations.” Accordingly, Judge Hillman’s ruling regarding
DMCA notices, which does netven mention Google’s faila to comply with RFP
51 or Google’s previous statements that it had already produced all notices reg
intellectual property violations, isedrly erroneous anzbntrary to law $eeSection
VI, below].

ninati
DMC/
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D. Judge Hillman’s Rulings Regardng Blogger Are Clearly Erroneous
And Contrary To Law.
The term “Blogger” refers to websg@vhose domain name includes the ter

blogger.com or blogspot.com. Google linkssuch websites in its Web Search ar

Image Search results and also hosts sudistes. The Order states that Perfect 1

did not propound requests for Blogger BM logs, Blogger DMCA termination
notices or Blogger third-party DMCA noticeamnd they “are not ordered produced
Order at 2, 111-3. The Order also stales “Blogger Repeat Infringer Tracking
Sheets were never formally requestaad are not ordered producedd: at 3, 5.
Furthermore, the Order states that “Perfidgrhas not persuaded this Court . . . tha
Blogger-related documents wermbraced within Discovery Orders issued prior t
the date that Blogger was formaliglded to the case in 2008d. at 1.

In fact, Blogger has been part of tteese since at least January 2005, when
Perfect 10 filed its First Amended Complaint in this actidrefere Perfect 10
served any of the discovery at issue in the OrdefThe First Amended Complaint
includes claims for copyright infringementsang out of Google’s alleged copying
copyrighted Perfect 10 images (“P10 Imdyed hese allegations cover any copie
of P10 Images that Google made orbitsgger.com and blogst.com websites.
Moreover, the First Amended Complaint also includes copyright infringement ¢
arising out of links in Google’s Web Seharresults and images in Google’s Image
Search results. Blogger sites appedboogle’s Web Search and Image Search
results just like any other website. Therref when Perfect 10’s discovery reques
soughtall notices of termination, a DMCAY summarizing all notices received by
Google, and documents sufficient to identify all third parftiesy whom Google hac
received a notice regarding an intellectoiaperty violation, the URLs complained
about in each notice, and the dateghef complaints for each such URbese
requests necessarily included requests for documents concerning Blogger.

Perfect 10’s discovery requests appliedvibsites with URLs that included the

M
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terms blogger.com or blogspot.com just aximas they applied to other websites
such as 123celebs.com. Perfe@ts discovery requests appliedatib websites to
which Google linked, via either its Wele&tch or its Image Search results. The
Order’s arbitrary attempt to distinguibletween discovery requests concerning
blogger.com and blogspot.comebsites, and those conogrg any other website, is
unsupportable. Accordinglyudge Hillman’s rulings in #nOrder that Perfect 10 d
not propound Blogger-relatedsdiovery and that Blogger documents are not orde
produced are clearly erronecaisd contrary to law.
Furthermore, it is undisputed that Google has produced some documents

not all documents — concerning Blogg&oogle now contends that it merely

produced these documents voluntarilyoogle never informed Perfect 10, howeve

that it was only producing ste Blogger documents thatciose to produce, and ng
others. For example, when Google progliwhat it characterized as a “Blogger
repeat infringer tracking spreadsheet,” it did not inform Perfect 10 that it was
simultaneously withholding thousands of @ notices and notices of terminatior
concerning Blogger which were not memted on the “tracking spreadsheet” it did
produce. Google cannot simply piakd choose which documents concerning
Blogger it wishes to produce. Under theseumstances, Judge Hillman’s failure
order Google to produce documents aang Blogger is clearly erroneous and
contrary to law.

Finally, the Order explicitlystates that Blogger baoa part of the case in
2008. Since that date, Goeghas under a continuing dutyder Fed. R. Civ. P. 26
to supplement its prior production ofaonents and produce documents concern

Blogger that unquestionably were now respamso Perfect 10’s earlier document

requests. For example, antBlogger was formally addkto the case,” Google was

obligated to produce “all notices of tamation” concerning Blogger, as sought by
Perfect 10 in RFP Nos. 26 and 27 andeagiired by Judge Hillman’s May 22, 200

Order. For this reason as well, the rgBrset forth in Judge Hillman’s June 16

d

red

[0

ng
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Order’s concerning Blogger documents aeadly erroneous antbntrary to law $ee
Section VII, below].
E. Judge Hillman’s Ruling That Google Has Not Violated Court
Orders Is Contrary To Law.

The Order states that “Perfect 1G et persuaded this Court that any
sanctionable violation of a Discovery Order basurred.” Order at 1. In fact, at tk
very least: (i) Google has violated Juddgi@dman’s May 22, D06 Order by failing to
produceall notices of termination; and (ii) Google has violated this Court's May
2008 Order by failing to produce the “spreadsheet-type” DMCA log required by
Order geeSection VIII, below].

F.  Judge Hillman’s Ruling That Pafect 10 Has Suffered No Resulting

Prejudice Is Clearly Erroneous And Contrary To Law.

The Order states that Perfect 1@ Baffered no “resulting prejudice” as a
result of Google’s alleged failure to complyth discovery. Order at 1. In fact,
Perfect 10 has demonstrated that it hdfesed significant prejudice. For example
had Google produced all notices of terntimia (as required by Judge Hillman’s Ma
22, 2006 Order), Perfect 10 would have babkle to conclusively demonstrate that
Google has not suitably implemented a poagginst repeat infringers and thus dg
not qualify for a safe harbor under thaital Millennium Copyright Act (the
“DMCA"). Had Google produced the DMClg required by this Court’'s May 13,

2008 Order, Perfect 10 would halveen able to easily shawat Google has receive

numerous DMCA notices regarding the sanfanger but has failed to act, in
violation of its own alleged policySee, e.gMemo at 22:1-21. Moreover, this Co
would have been able toore clearly and easily address the issues raised by

Google’s pending DMCA summary judgmenbotions (the “DMCA Motions”). For

example, thi
I had the Court

had access to the DMCA log that it ordered Google to prodbeePerfect 10’s

13,
that

)ES
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Response to Defendant Google Inc.’s &tant Regarding the Status of DMCA-
Related Discovery Issues, filed Jus1e2010 (Docket No. 889) (“Perfect 10’s
Response”), at 10:6-28. Accordingly, Jud¢igman’s ruling regarding the prejudig
suffered by Perfect 10 is cleadyroneous and contrary to lagegSection IX,
below].
. RELEVANT PROCEDURAL BACKGROUND.

Perfect 10 filed the Motion on Novembhi&®, 2009. One of the alternative

forms of relief sought by Perfect 10 iretMotion was an Order compelling Googl¢
to produce the documents that it had fatieg@roduce, as discussed in the Maotion,
and giving Perfect 10 an opportunity ttefa sur-reply in connection with the DMQ
Motions once it receivethese documentsSeePerfect 10’s Notice of Motion
(Docket No. 617), 13; Proposédder (Docket No. 617-2), 13.

In an Order dated December 16, 2QD®cket No. 684), this Court removed
the hearing on the Motion from its December 21, 2009 calendar and transferre
Motion to Judge Hillman for his deternaition, report, and recommendation. On
January 15, 2010, a hearing on the Motias held before Judge Hillman.
Thereatfter, in a January 27, 2010 Ordeocket No. 759), Judge Hillman ordered
parties to “meet and confeegarding Perfect 10’s Sanctions Motion as soon as
practicable for all counsel.” Judge Hillmapecifically noted that the documents :
issue in the Motion “could be material Perfect 10’s opposition to the pending
Motions for Summary Judgment.”

Notwithstanding Judge Hillman’s Ordexquiring the parties to meet and
confer “as soon as practicable for all caeliisGoogle delayed th“meet and confer
process for almost three months, until April 19, 2018s Perfect 10 explained,

Google was trying to delay production of these documents until after this Court

+ Google’s attempt to delayatCourt-ordered “meend confer” proess is describe
in Perfect 10’s Second Status ReBort filed April 7, 2010 kBolslos. 851, 851-1,
851-2, 851-3, and 851-4), and in Perfect lRé&ply Re: Second Status Report file
April 9, 2010 (Docket No '853).

e
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on the DMCA Motions, in order to preveRerfect 10 and this Court from having
highly relevant documents which couldluence the outcome of the DMCA
Motions. See, e.gPerfect 10's Response (Docket ¥89), at 4 n.4. Google even
conceded during the “meet and confergass that it had responsive documents
covered by the Motion that it had failed to prodeidéinally, after further briefing by
the parties, Judge Hillman issued the Order.

. LEGAL STANDARDS APPLI CABLE TO THIS MOTION.

Rulings of magistrate judges on ndigpositive motions, such as Judge

Hillman’s ruling on the Motion set forth ithhe June 16 Order, may be set aside of
modified by the district court if these rufja are “clearly erroneous or contrary to

law.” 28 U.S.C. 8§ 636(b)(1)(AFed. R. Civ. P. Rule 72(aghan v. NME Hospitals
Inc.,929 F.2d 1404, 1414 (9th Cir. 19919ee Grimes v. City and County of San

Franciscq 951 F.2d 236, 240 (9th Cir. 1991) (pratdiscovery matters are genera
considered non-dispositive motions). Thée&ly erroneous” standard applies to {
magistrate judge's factual findings. “Adiing is ‘clearly erroneous' when althoug
there is evidence to support it, the reviewing court on the entire evidence is left
the definite and firm conviction &t a mistake haseen committed.United States v
United States Gypsum C833 U.S. 364, 395 (1948). The “contrary to law” stan

5 These concessions are found inttig February 16, 2010 letter from Google
attorney Rachel Herrick KassabianHRerfect 10 attorney Jeffrey N. Mausner,
attached as Exhibit A to éhDeclaration of Jeffrey N. Maner in support of Perfect
10’s Reply, filed April 27, 2010 (Docké&o. 859- )6“Mausner April 27, 2010
Decl.”) [séePerfect 10's Reply, filed April 27, 2010 (Docket No. 859), at 2:21-6:
and (ii) Google’s Response to Perfect 1@, ;mStatement Re ardlngzt e Status of
Perfect 10’s Motion for Evidentiarynd Other Sanctions, filed April 23, 2010
(Docket No. 856), at 4:28-5:1(§assa ithat any additioal “‘DMCA-related
documents” that Google would produceéanerely cumulative of categories of
documents Google previously produced”). Pexfect 10 has previously pointed o
documents relating to repeat’infringemeannot be “merely cumulative.” These
documents are particularly relevantthe question of whether Google has properl
terminated repeat infringers. The mai@uments there arthe more repeat
infringements there are. One or two noticegarding an alleged infringer may not
constitute repeat infringement, but twentglsuotices certainly would. Therefore
Google must produce all such noticegen if they aralle%edly “merely
cumulative.” SeePerfect 10’s ReOPI , filed April 27, 201 gDocket NO. 859), at 5:
6:1: Perfect 10's Response, filed J@&010 (Docket No. 889) at 3 n.3.

}2)
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applies to a magistrate judgéegal conclusions, whichre reviewed independently
andde novaoy the district judge See, e.g., United States v. McCon@g F.2d
1195, 1200-01 (9th Cir. 1984F,0lumbia Pictures, Inc. v. Bunnel45 F.R.D. 443,
446 (C.D. Cal. 2007). Here, egplained in Sections IV through IX, below, Judge
Hillman’s rulings in the Jun&6 Order are clearly erroneoasd/or contrary to law.
IV. JUDGE HILLMAN'S RULI NGS REGARDING GOOGLE’'S

PRODUCTION OF A DMCA LOG _ARE CLEARLY ERRONEOUS AND

CONTRARY TO LAW.

The Order states that Google hasadeproduced DMCA logs “in TIFF

format as to Web Search, Image SearchAdfsense.” Order at 2, 1. Furthermoye,

the Order concludes thabGgle’s failure to produce ¢hDMCA log required by this
Court’s May 13, 2008 Order does not conséita “sanctionable violation of a
Discovery Order.” Order at 1. Agg@ained below, these rulings are clearly

erroneous and contrary to law.

On January 18, 2007, Perfect 10 served RFP No. 196, seeking “Google’s

DMCA log of DMCA notices received from%parties.” Mausner Decl. 16, Exh. E
at 16:8. All of Perfect 10’s requests for production of documents, including the
containing RFP No. 196, providedf & DOCUMENT is available in electronic

form, it should be produced in that electronic form, even if it is also available in
copy.” Id.,Exh. E, at 2:22-23 (emphasis in origij) Google previously had denie
Request for Admission stating: “Admit th@bogle does not keep a log of DMCA
notices.” Id. T4, Exh. C, p. 26, Request No. 283%erfect 10 sought Google’s DMC
log because it believed that production of tbg was critical to the issue of Googls
eligibility for a DMCA safe harbof.

®1n order to be eli(gible for the safarbor provisions of the DMCA, a service
provider such as Google must have “a@optnd reasonably implemented . . . a

olic thatgrovides for the termination af..repeat infringers.” 17. U.S.C. 8§ 512(i).

The Ninth Circuit has held that a deflant’s failure to implement a “repeat
infringer” policy does not have to be conrextivith the plaintiff in the lawsuit at
hand. Rather, the plaintiff can submit esde of the defendant’s failure to adopt
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In its response to RFP No. 196, datebraary 23, 2007, Gogle refused to
produce its DMCA log. Mauer Decl., 17, Exh. F, 85, Response No. 196. Perf
10 then filed a motion to compel regargiRequest No. 196. Ims February 22,
2008 Order, Judge Hillman granted the motion to compel and ordered Google
produce “Google’s DMCA Log.1d. 18, Exh. G, p. 7, lines 1-2. Google objected
this order and sought reviewthithis Court. In pleadings filed in support of its
objections, Google continued to reprasiat it maintaineéd DMCA log. Id. 19,
Exh. H, pp. 16-18. Inits May 13, 20@&der, this Court overruled Google’s
objections and ordered Google to produc®i4CA log, which the order defined a
“a spreadsheet-type document summarizing DMCA notices received, the ident
the notifying party and the accused infemgand the actions (if any) taken in
response.” May 13, 2008 Ord@ocket No. 294) at 5:1-9.

Google has never obeyed this Court’s May 13, 2008 Ordestead of
producing the spreadsheet-type log reqlivg the order, Google sent Perfect 10 &
June 13, 2008 email claiming that its “DMdog” that was responsive to this
Court’s May 13, 2008 Order consistedtloé Disorganized DMCA Pages —
approximatel-x pages of disorganized documeSteMausner Decl. 112,
Exh. K (the June 13, 2008 mail). Gl pages identified by Google fail to
comply with this Court’'s May 13008 Order for at least four reasons.

First, Google has never produced a DMI04 in an “electronic spreadsheet
format,” as required by this Court’'s M4, 2008 Order. A DMCAog produced in
Microsoft Excel spreadsheet format woglmmply with this requirement and woulc
be sortable and searchable. Jjjkserarate pages identified by Google,

however, are neither a spreaedsthnor a log. Rather, theye just a disorganized

and imglem_ent such a policy in contien with third-parties as wellSee Perfect 10
Inc. v. CCBiIll, LLC,488 F.3d 1102, 1115 (9th Cir.) (“we remand to the district cd
to determine whethehird-party notices made CGB and CWIE aware that it
provided services to repeat infringe and if so, whether they resdoonded
appropriately”) (emphasis addedjert denied,128 S. Ct. 709 (2007).
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mess of separate documents, that atenainreadable and duplicative. These

documents could not be searched, sortedsed for any purpose for which a DMC

log is created. Zad@ecl. {4, Exh. 1.

I ZadaDecl. 14, Exhs. 1,

9. Nevertheless, Judge Hillman incorrectied that Google already produced such

logs. Order at 2, 1.

I T his
information is critical to the issue wfhether Google suitably terminated repeat

infringers and thus is entitlto a DMCA safe harbdr.
Fourth, thjillx Disorganized DMCRages identified by Google fail to

I o' these reasons, it is anceivable that Google could have us

the Disorganized DMCA Pages to propetbep track of repeat infringers.

8 Because the same webmastely operate mangifferent websites, the identity of
the alleged infringer was critical informaii that would have allowed Perfect 10 tg
demonstrate that Goog%le had actually nem@ numerous notices regarding the sar
webmaster, and yéad failed to act. Zada Decl. 140.
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Moreover, the documents found in {Jlif Disorganized DMCA Pages that
concern the processing of Perfect 10's DM@@#tices are often incomplete, becau
they fail to include the datie notice was processedtbe action taken by Google
response to the notice. Accordinglyisiimpossible for Perfect 10 to use these
documents to determine when, if, anduvioat extent Google processed Perfect 10
DMCA notices. See, e.gZada Decl. 144.

For all of these reasons, Judgdirhlan’s rulings regarding Google’s
production of DMCA logs, and his consion that Google has not violated this
Court’s May 13, 2008 Order regarding prodantof a spreadsheet-style DMCA lo
are clearly erroneous and cary to law. Accordingly, this Court should sustain
Perfect 10’s objections to these portionshaf June 16 Order and compel Google
produce the DMCA log required bydtCourt's May 13, 2008 Ordefee alstMemo
at 2:12-3:4, 6:6-9:24; Reply Memo a#63:16; Supplemental Declaration of Dr.

Norman Zada, lodged under seal on JurZ0&0 (order for filing entered but not ye

on the Docket) (“Zada Supp. DegIN18-9, Exh. 42.

V. THIS COURT SHOULD SUSTAIN PERFECT 10'S OBJECTIONS TO
JUDGE HILLMAN'S RULING RE _GARDING DMCA TERMINATION
NOTICES.

This Court should set aside or modiiydge Hillman’s ruling that DMCA

termination notices “were already produ@sdto Web Search, Image Search and

AdSense.”SeeOrder at 2, 2. This ruling isedrly erroneous and contrary to law|
becausé&oogle has produced no terminatio notices related to third party
complaints and no termination notices dated after March 4, 2006.

In his May 22, 2006 Order, Judge Hihn ordered Google to produce “[a]ll
notices of termination issued by Googlesa®sult of allegethtellectual property
violations.” (Docket No. 163, at 5:15-2€pncerning Document Request Nos. 26
27, as modified). Google has failed toguce all such notices, for at least five

reasons. First, Google has only produced a handful of termination notices, all
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which relate solely to DMCA noticesibmitted to Google by Perfect 1Rone of
the termination notices produced byGoogle resulted from third party DMCA

notices. See, e.gZada Decl. 17; Zada Supp. Decl. 114-7, Exh. 42. Second, Ggogle

has failed to produce any aatuermination notices datedter March 4, 2006. Zad

Supp. Decl., 114-7, Exh. 4Zhird, Google has failed oroduce a single terminatign

notice related to any termination listedits AdSense Repeat Infringer Tracking

Spreadsheetdd. Fourth, Google has not supplenshits production of terminatign

notices since September 20, 2008. 12. Fifth, Google admits, in a February 16,

2010 letter from Google attorney Rachel HekriKassabian to Perfect 10 attorney

Jeffrey N. Mausner, that it possesses noticasrafination that it has not produced.

SeeMausner April 27, 2010 Decl. @&ket No. 859-1), Exh. ASee alsdvlemo at
13:4-24; Reply Memo at 12:12-13:3; Perfébts Reply (Docket No. 859) at 2:21-
4:7; Perfect 10’s Response (Docket No. 889) at 7:1-16.

Judge Hillman nevertheless found that DMCA termination notices “were
already produced as to Web Searchage Search and AdSense,” because he
apparently believed @gle’s assertions regarding this iss&@eGoogle’s
Statement, filed on June 1, 2010 (DodKet 885), at 7:2-15. The only evidence
relied upon by Google, howevertterly fails to support a finding that Google has
produced all notices of termination, r@gjuired by Judge Hillman’s May 22, 2006
Order.

First, the evidence submitted by Google in opposition to the Motion only
identifiedfive pagesof documents which Google asserted were examples of
termination noticesSeeDeclaration of Rachel Herrick Kassabian in Opposition 1
the Motion, filed December 7, 2009 (Docké&b. 645), 125 and Exh. S. Second, M
Kassabian’s Surreply Declaration, filddnuary 11, 2010 (Dockslos. 719, 720-1),
asserts that the documents Googtedpced bearing Bates numb |GGz

I constitute termination

notices. Id. 4. None of the documents bearinghese Bates numbers, however,

o
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constitutes a termination notice issued as a result of a DMCA notice received

from a third party other than Perfect 10. Thus, the documents identified by Ms

Kassabian are only| <« of the notitkat Google was ordered to produg

Third, many of the documents identified Gpogle as “termination notices,” were

not even termination notices. Instettty were Perfect 10 DMCA noticeseg, e.g.

I <'ror messagesde, e.g.,
I o' cinstatement noticese,
e.o. NG

Obviously, if Google has not produced any termination notices issued as
result of third party notices, or any terration notices dated t&f March 4, 2006, it
has not produced all notices of terntioa as a result of intellectual property
violations, as required by Judge Hillmarvay 22, 2006 Order. Consequently,

Google’s contention that it has suitably implemented a repeat infringer policy is

either false or unproverSeePerfect 10’s Reply, filed oApril 27, 2010 (Docket No|.

859) at 2:21-4:7. If Google had actuadlyitably terminated repeat infringers, it

should have issudj <« termtien notices, not thi Gk of

notices it actually has produced. In short, Judge Hillman’s finding that Google

produced termination notices as to Waafeh, Image Search, and AdSearch, an

conclusion that Google has not violateé May 22, 2006 Order compelling Google

to produce all notices of terminationeaslearly erroneousd contrary to law.

More than four years ago, Google was ordered to prodalcedtices of

termination.” The operative word heré'@l.” This Court should not allow Google

to continue to withhold notices of termtran. It should not allow Judge Hillman’s
erroneous rulings regardingo@gle’s production of notices términation to stand.
Instead, this Court should sustain Perfe&’s objections and order Google to
immediately produce “all notices of teimation issued by Google as a result of

alleged intellectual propertyiolations,” as required bthe May 22, 2006 Order.

e.
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VI. THIS COURT SHOULD SUSTAIN PERFECT 10'S OBJECTIONS TO
JUDGE HILLMAN'S RULING RE GARDING THIRD-PARTY DMCA
NOTICES.

The Order states that “Third Party [@V\ Notices were never requested for

Web Search, Image Search [or] AdSense,and therefore are not ordered
produced.” Order at 2, 3 his ruling is clearly erroneowmnd contrary to law, for ¢
least two reasons.

First, Perfect 10 specifically sought production of such DMCA notices in
RFP No. 51. RFP No. 51 asked Gaoty produce its DMCA log or:

any other DOCUMENTS sufficient thENTIFY all ENTITIES other

than Perfect 10 from whom GOOGlHas received a notice regarding an

intellectual property violation, }hhURLs complained about in each

notice from each such ENTITY, ancetidates of the complaints for each

such URL.
Mausner Decl. 12, Exh. A, pp. 12-18he request in RFP No. 51 that Google
produce documents sufficient to ident#l third parties from whom Google “has
received a notice regarding arndlhectual property violationis very broad, and
includes the production ofall third-party DMCA notices. Any DMCA notice
would necessarily fall into the categarfydocuments requested by RFP No. 51,
because it would identify an ENTITY fnmowhom GOOGLE has received a notice
regarding an intellectual progtg violation and provide the URLs complained abo
In its response to RFP No. 51, datediAp8, 2005, Google agreed to produce not
privileged documents responsive to this request in its possession, custody, or (
Mausner Decl. 3 and Exh. B at 24:234b: Judge Hillman specifically ordered
Google to produce such documemtis May 22, 2006 OrdetSeeMay 22, 2006
Order (Docket No. 163) at 2:25-27. TheteafGoogle specifically represented th
it had not produced its DMCA log in rempse to RFP No. 51. Mausner Decl., 17,
Exh. F, p. 35, Response No. 196.cBese Google admittedly did not produce a

ut.
n-
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DMCA log in response t&FP No. 51, Perfect 10 thuss entitled to production of
all DMCA notices sent by third parties @oogle under the alternative language s
forth in RFP No. 51. Accordingly, Judgtliman’s ruling that Perfect 10 never
requested third-party DMCA notices for W&earch, Image Search, or AdSense,
his refusal to order production of these dharty notices, are clearly erroneous a
contrary to law.

Second, Google affirmatively represeatten two separate occasions, that it
had produced all third-party DMCA noticeh its response to RFP No. 196, date(
February 23, 2007, Google represeritet it “already produced documents
responsive to Request No. Ebnstituting all notices received by Google regardir
intellectual property violations. Mausner Decl., 7, ExHE, p. 35, Response No.
196 (emphasis added). Furthermore,sropposition to a motion to compel broug
by Perfect 10, filed Octob®, 2007, Google represed that it had producedf

underlying notices of infringement Id. 13, Exh. L, at 86:21-22 (emphasis adde

Google never qualified these statementsracer stated that it was withholding ar
DMCA notices. See alsdMemo at 7:10-8:8; Reply Memo at 9:7-12:11.

Now, years later, Google fdinally admitted that it has not produced all su
notices. Google concedes that it possegsatsparty notices for Web Search, Ima
Search, AdWords, and AdSenthat it has not produce&eeFebruary 16, 2010

letter from Rachel Herrick KassabianXeffrey N. Mausner &, found at Mausner

et

and
nd

I

|4

d).
1y

ge

April 27, 2010 Decl., Exh. A. Itis undigped that these Google programs were a|l at

iIssue in the case since at least Jan@dry2005, when Perfect 10 filed its First
Amended Complaint referring to these progsanGoogle further concedes that it |
failed to produc{llkx DMCAotices sent to Google by the Motion Pictur
Association of America, the Recordihgdustry Association of America (the
“RIAA™), Playboy, Microsot, and others, concerning Google’s Blogger, AdSens

and Google Groups services. Google’s Opjmosto the Motion, filed December 7

2009 (Docket No. 650) at 10, n.11. In fatte RIAA and its European affiliate, the

1as
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IFPI, have ser |

I Google produced none of those RIAsd IFPI notices to Perfect 10.
Zada Supp. Decf9, 12

In light of Google’s clear and unegoical statements, on two separate

occasions, that it had already produced all DMCA notices, it is clearly erroneous anc

contrary to law for Judgeiliman to rule that Google has no obligation to produce

these notices. For this reason as well, this Court should set aside Judge Hillman’s

ruling regarding third party DMCA noticesd instead order Google to produce all

such notices forthwith.

Vil. JUDGE HILLMAN'S RULI NGS REGARDING BLOGGER ARE
CLEARLY ERRONEOUS AND CONTRARY TO LAW.

The June 16 Order includes several gdithat erroneously differentiate

between Blogger websites (B®websites whose URL cairts the term blogger.com

or blogspot.com) and other websités.the Order, Judge Hillman made the
following rulings regarding Blogger: YPerfect 10 did not propound requests for
Blogger DMCA logs, Blogger DMCA termation notices, or Blogger third-party
DMCA notices, and they “are not omeel produced” [Order at 2, 111-3];

(2) “Blogger Repeat Infringer Tracking &kts were never forally requested, and

are not ordered producedid]at 3, 15] and (3) “Perfect 10 has not persuaded this

Court . . . that Blogger-relaledocuments were embracedhin Discovery Orders

issued prior to the date that Bloggerswarmally added to the case in 2008!. fat

1]. These rulings are cleadyroneous and contrary to law, for at least six reasons.

First, the assertion that Blogger did mecome part ahe case until 2008,

when Perfect 10 was granted leave toifseSecond Amended Complaint, is plainly

incorrect. On the contrary, Perfect 16isst Amended Complaint, which was filed

-

in January 2009efore Perfect 10 served any ofdldiscovery at issue in the Orde

includes copyright infringement claims anig out of links in Google’s Web Search
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results and images in Goed Image Search results.

Google Web Search and Image Searshlte have linked to blogger.com an
blogspot.com sites just like they link tdhet websites. Zadaeply Decl. 16, Exh.
27. Therefore, Perfect 10’s discovery resigat issue in the Order — including thg
seekingall notices of termination, a DMCRg summarizing notices received by
Google, and documents sufficient to identthe third parties from whom Google h
received a notice regarding an intellectoaperty violation, the URLs complained
about in each notice, and the datethefcomplaints for each such URInecessarily
included requests for documents concerning both blogger.com and blogspot.c«
websites.

Second, Perfect 10’s First Amended Cdairt, which was filed in January
2005,before Perfect 10 served any ofetlliscovery at issue in the Ordealso
includes copyright infringement claims arigiaut of allegationghat Google engage
in the copying of P10 Images. These allegaticover any copies of P10 Images |
were made on blogger.com or blogspanowebsites hosted by Google. For this
reason as well, Judge Hillman’s statetrtdat Blogger-related documents were nc
embraced within Discovery Orders issumore the filing of the Second Amended
Complaint in July 2008 [Order &f is clearly erroneous.

Third, Blogger has been at issuethis case since at ledstbruary 11, 2005,
when Perfect 10 first sent Google a DM@#étice regarding a blogspot.com websi
listed in Google’s Web Search resul&ada Reply Decl. 114-8, Exh. 27; Zada Su
Decl. 110.

Fourth, more than 50% of dllogger.comwebsites are also Google AdSens
sites. Zada Supp. Decl. 9. Google itselicedes that AdSense sites have alwa
been in the caseSee alsd-irst Amended Complaint (Docket No. 8), 1131-34.
Therefore, at the very minimuy, all Blogger sites that kia also been AdSense site
have been in the case since its inception.

Fifth, it is undisputed that Google haduced some documents — but not ¢
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documents — concerning Blogger. Googlatends that it merely produced these
documents voluntarily, even though the doeuts were not coved by any request
for production propounded to it by Perfect 1®ee, e.gGoogle’s Opposition to the
Motion, filed December 72009 (Docket No. 650) at 7:11B (claiming that Google
“voluntarily” produced its Blogger tracking spreadsheets on August 29, 2008).
Google never informed Perfect 10, howetbat it was producing these document
“voluntarily” but was simultaneoushyithholding other documents concerning
Blogger, such as DMCA notices and noticésermination. Google cannot simply
pick and choose which documents concernirapBeér it wishes to produce. In ligh
of Google’s production of certain Blogggocuments, it is clearly erroneous and

contrary to law for Judgeiliman to rule that Google has no obligation to producg

other Blogger-related documents, such as DM{Aces and notices of termination.

Finally, the Order explicithstates that Blogger did ntdrmally become part
of the case until 2008. Even if this statarhis correct (and it is not, for the reasot
discussed above), it is undisputed thatrk involving Blogger became part of the
case in July 2008 when Perfect 10 obtdileave to file its Second Amended
Complaint. Since that date, Google wasler a continuing duty under Fed. R. Ci\
P. 26 to supplement its prior productioihdocuments and produce documents
concerning Blogger that were now respgeado Perfect 10’s earlier document
requests.SeeFed. R. Civ. P. 26(e)(1)(A) (guiring a party to supplement its
responses to requests for production afuhoents in a timelynanner if the party
learns that in some materi@spect the response is ingolete or incorrect). For
example, once “Blogger wdsrmally added to the cas’ RFP Nos. 26 and 27 (as
modified by Judge Hillman’s May 22006 Order) unquestionabtalled for the
production of “all notices of terminatidnncluding those concerning Blogger. Fo
this reason as well, the rulings set lfoirt the Order concerning Blogger, including
Judge Hillman’s rulings that Perfetd never requested documents concerning

Blogger and Google is not ordered to preglgsuch documents, are clearly errone
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and contrary to lawSee alsdreply Memo at 3:6-4:9; Perfect 10’'s Response, filed

June 8, 2010 (Docket No. 889) at 12:7-13:22.

Accordingly, for all of the above reasons, this Court should set aside Jud
Hillman’s rulings concerning Bloggend order Google to produce documents
concerning Blogger that are it issue ie tilotion, including all DMCA notices, all
termination notices, and a “spreadsheet-type” DMCA log.

VIlI. JUDGE HILLMAN'S CONCLU _SION THAT GOOGLE HAS NOT

VIOLATED ANY COURT ORDE RS IS CONTRARY TO LAW.

In the June 16 Order, Judge Hillmamuel Perfect 10’s request for sanctions,

stating that he was not persuaded thabgle had failed to comply with any
discovery orders. Order at 1. In faas, the discussion in Sections IV through VI,
above, demonstrates: (i) Google has vedaludge Hillman’'s May 22, 2006 Order
concerning RFP Nos. 26 and 2% (aodified) by failing to producall notices of
termination; (ii) Google has violatedis Court’'s May 13, 2008 Order concerning
RFP No. 196 by failing to produce ttepreadsheet-type” DMCA log required by
that order; and (iii) Google has violated Judge Hillman’s May 22, 2006 Order
concerning RFP No. 51 by failing to preze all third-party DMCA notices.

Accordingly, Judge Hillman’s rulings reghng Google’s violation of Court Orders

and his conclusion that sanctions are natrarged are clearlyreoneous and contrar

to law.

IX. JUDGE HILLMAN'S CONCLUSION THAT GOOGLE'S FAILURE TO
COMPLY WITH COURT ORDERS REGARDING DISCOVERY HAS
NOT PREJUDICED PERFECT 10 IS CONTRARY TO LAW.

ge

The statement in the Order that PerfB@thas suffered no “resulting prejudice”

as a result of Google’s allegéallure to comply with discovery [Order at 1] is clearly

erroneous and contrary to law. In faéerfect 10 has shown that it has suffered
significant prejudice as a result of Googl&gure to comply with Court-ordered

discovery in sevetaeparate ways.
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First, had Google produced the DMCA log required by this Court's May 1

2008 Order, Perfect 10 would halveen able to easily shawat Google has receive

numerous DMCA notices regarding the sanfanger but has failetb act, and thus
does not qualify for ®MCA safe harbor.See, e.gMemo at 22:1-21. Had Googl€
produced all notices of termination aaltl DMCA notices (as required by Judge
Hillman’s May 22, 2006 Order), Perfet® would also have been able to
conclusively demonstrate that Google hassuitably implemented a policy againg
repeat infringers and thus does gaoalify for a DMCA safe harborld. at 22:22-
23:2. In sum, Google’s failure to comphyth the various Court Orders concerning
discovery has prevented Perfect 10 from intg critical, relevant documents that
could use to litigate this case more&lfaand oppose Google’s pending DMCA
Motions more easily.

Furthermore, Google’s failure toqmuce the “spreadskt-type” DMCA log
required by this Court’s May 13, 2008 Order has already caused Perfect 10 to

significant prejudice in connection with the pending DMCA Motions. In particul

this Court’s tentative ruling on the DBA Motions contain{ GG <
I Had this Court had access to the DMCA log
that Google was ordered to produce. For example:

I Had this Court had the DMCA Idbat it ordered Google to produce, the
Court could have readily seen ¢

I but waited ten months to do so. éf@ourt could have then reasoned tha
there was, at the very least, a triable éssfifact as to whier such notices were

compliant, because Google suppressed ddRies from Group C notices. Becaus

this Court did not have such a 0V log, it I IEGcGcGcTNNEEEEE
I
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I

(2) I
-
I (n fact, Google never

processe I < fouhin Perfect 10’s spreadsheet-style notices and
failed to expeditiously process most Petfk0 spreadsheet-style notices concerning
Blogger. Zada Supp. Decl. 8. If tl@®urt possessed tiEMCA log it ordered

Google to produce, which summarizeddgle’s response to each of Perfect 10’s
notices, the Court would have also seat thoogle did not fully process Perfect 10’s
Group B notices, because Google never remdhe identified infringing links from
Google’s Image Search results, or the faois the identified infringing web pages.

The Court would have certainly gnized thalj G

I Scc alscerfect 10's Response, filed June 8, 2010 (Docket No. 889)

at 10:6-28. Accordingly, for all of théave reasons, the ruling set forth in the Order

that Perfect 10 has not suffered “reswdtprejudice,” is clearly erroneous and
contrary to law.
X.  CONCLUSION.

Significant portions of the June 16 Ordee clearly erronesuand contrary to

law. Google has failed to produce the DM log required by this Court in its May
13, 2008 Order and the notices of termimmand DMCA notices required by Judge
Hillman's May 22, 2006 Orde Google has also failed to produce documents
concerning Blogger, even though those doeunts were called for by Perfect 10’s
discovery requests, becauslogger.com and blogspotmavebsites, just like any
other websites to which Google links in itsasch results, have beahissue in this

case since at least January 2005, whereBet0 filed its First Amended Complaint.

Moreover, Google has admittedly not produced thousands of Blogger documennts,

even after the filing of Perfect 10'®8ond Amended Complaint in July 2008.

Accordingly, for all of the foregoing reass, this Court should sustain Perfect 10’s
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objections to the June 16 Order, set aside Judge Hillman’s rulings, and issue tl
rulings sought by Perfect 10 aonnection with this motion.
Dated: July 12, 2010 Respectfully submitted,

LAW OFFICES OF JEFFREY N. MAUSNER

David N. Schultz
By:

David N. Schultz
Attorneydor Plaintiff Perfectl0, Inc.
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