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l. INTRODUCTION

In these related class action casesnpfés Vida F. Negrete (“Negrete”), as
conservator for Everett Ow (“Ow”), and CaynlB. Healey (“Healey”) (collectively,
“plaintiffs”), on behalf of themselvesd a nationwide class of an estimated 200,000
senior citizens, allege that defendant Allianz Life Insurance Company of North America,
Inc. (“Allianz”) conspired with a networf affiliated Field Marketing Organizations
(“FMOs”) to induce class members to puask deferred annuities issued by Allianz by
means of misleading statements and omissions regarding the value of those annuities.

Negrete filed suit against Allianz on@@ember 19, 2005, alleging the following
claims for relief: (1) violation of the Raclesr Influenced and Corrupt Organization Act,
18 U.S.C. § 1961, et sejRICQO”); (2) elder abuse under Cal. Welf. & Inst. Code 88§
15610 et seq:‘§ 15610"); (3) unlawful, unfair and fraudulent business practices under
California’s Unfair Competition Law (“th&/CL"), Cal. Bus. & Prof. Code 88 17200, et
seq; (4) false and misleading advertising un@al. Bus. & Prof. Code 88 17500, et seq.
(the “False Advertising Law” or “FAL"){5) breach of fiduciary duty; (6) aiding and
abetting breach of fiduciary duty; a(if) unjust enrichment and imposition of
constructive trust. On December 22, 2005, Healey filed suit against Allianz, alleging
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similar claims for relief. The Court ordereoordination of the two actions as related
cases (collectively, “Negréle On November 21, 2006, the Court granted plaintiffs’
motion for class certification as to their maiwide RICO claim, as well as a California-
only subclass asserting statutory violatiansluding the UCL. Negrete Dkt. No. 134
(“Class Order”).

On March 12, 2010, Allianz moved for summary judgmenthe RICO claims of
certain_Negretelass members which it contended were barred by the doctrine of claim
preclusion as a result of the final judgmentered in Allianz’§avor on January 29, 2010
in Mooney v. Allianz Life Ins. Co. of N. AmCase No. CV 06-00545 ADM/FLN (D.
Minn) (“Mooney’). In an order issued August 18, 2010 (the “Claim Preclusion Order”),
the Court denied Allianz’s motion for summary judgment and granted plaintiffs’ cross-
motion for partial summary judgment orliAnz’s affirmative defense of claim
preclusion. Claim Preclusion Order at ZFhe Court concluded that the RICO claims of
certain_Negretelass members were not barred by the doctrimesojudicatafor four
reasons. First, the Court found that Allidredd waived its claim preclusion defense by
failing to assert it until fingludgment was entered in Mooneld. at 14. Second, the
Court found that Allianz was judicially tgpped from asserting claim preclusion by its
representations that the Moonayd_Negreteases were distinct. _ldt 13 n.10. Third,
the Court found that the RICO claims_in Negmtre not the same claims asserted in
Mooney. Id.at 17-18. Finally, the Court found that the Moorkss notice language
was inadequate to bind the absent Negrketes members. ldt 24.

On June 10, 2011, Allianz filed a remed motion for summary judgment on the
RICO claims. Plaintiffs opposed the reneWweotion on July 15, 2011. Allianz replied
on September 16, 2011. The Court heatdresive oral argument on October 6, 2011.
After carefully considering the parties’ arguments, the Court finds and concludes as
follows.

.  BACKGROUND

A key part of Allianz’s marketing stragy was emphasis on “no sales charges,” an
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“immediate bonus,” and that its annuities would pay “full value” if certain deferral
requirements were met. In reality, Allianaghaommissions to its sales agents as high as
11% and a policy holder could only receiwd annuitization value if the annuity

remained in deferral for at least five yeatith payout taken over at least ten years. A
policyholder who annuitized in a shorteripé of time would receive the cash value,
which included a 10% charge on premiums nes@j a reduced rate of interest, and no
bonus. Plaintiffs construe the differermetween the annuitization value and the cash
value to be part of the surrender péea imposed on plaintiffs who annuitized
prematurely or cashed in their policies.

Certain annuity purchasers were &dbjto Allianz’s “expense recovery
adjustment” (“ERA”). The parties offer vedifferent characterizations of the ERA, so
the Court presents each side’s definitions hé&#ianz describes the ERA as part of a
formula to determine whether or not policyholders will receive more than the
contractually guaranteed annuity payment. liRap14. Plaintiffs describe the ERA as
an undisclosed “reduction to the purchasarisuitization value, resulting in lower
annuitization payments.” Opp’n at 4. For an annuity holder to avoid the ERA, the
annuity would effectively have to remaindeferral for ten years. In addition to the
ERA, plaintiffs also offer evidence that Allia lowered the annuity yields in order to
recoup the cost of the bonus and sales commissions. The ERA and the yield reductions
effectively precluded annuity purchasersifireealizing the 10% bonus. The surrender
penalties, reduced yields, and ERA appkedn if annuitization took place because of
the policyholder’s death.

When selling the annuities, Allianz’s agemtsre required to provide prospective
purchasers with a sales brochure and Statement of Understanding (“SOU”). The sales
brochures set off in large, bold-face type the “10% immediate bonus” or language
promising an “upfront” bonus. Any explanation of the actual workings of the bonus
appeared, if at all, in a separate parthef brochure and/or in smaller font. The sales
materials did not specifically discuss héianz recouped the bonus through reduced
yields and/or the ERA. When annupurchasers signed the SOU, they acknowledged
that they had received and read the applicable sales brochure.
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Everett Ow purchased an Allianz Paweannuity and two FlexDex MultiChoice
annuities from Allianz agent Mark Lindsey in August of 2002, when Mr. Ow was 82
years old. Lindsey visited Mr. Ow agam2004 and sold him an Allianz MasterDex
annuity. Lindsey testified that he provided the consumer brochures and SOUs to Mr.
Ow, and that Mr. Ow closely read, highlighteshd asked questions about the brochures.
Although Mr. Ow signed the SOUs, he testifidat he did not understand the terms of
his deferred annuities. Mr. Ow also testified that had he known of the adverse features of
the annuities he purchased, he would nethaurchased them. Mr. Ow surrendered one
of his annuities in 2004, and recently surreedehe remaining annuities. According to
plaintiffs, Mr. Ow incurred penalties and forfeited more than $46,000 as a result of his
surrender. Although Mr. Ow earned positive retuon 3 of his 4 policies, with respect
to his MasterDex annuity, Mr. Ow forfeitélde entire bonus and the account credits that
accumulated over six years resulting in a net loss.

Carolyn Healy purchased an Allianz BoriMaxxx annuity in February 2002, for
$30,000. Although she signed the SOU, Mrealy testified that she did not understand
the terms of her annuity, and that she wlaubt have purchased it had she known of its
adverse features. Mrs. Healy surrenddredBonusMaxxx in September of 2004, paying
surrender charges of $6,673 and receivieagrty $1,000 less than her initial premium.

lll. LEGAL STANDARD
A.  Summary Judgment

Summary judgment is appropriate where “there is no genuine dispute as to any
material fact and the movant is entitledudgment as a matter of law.” Fed. R. Civ. P.
56(a). The moving party has the initial burden of identifying relevant portions of the
record that demonstrate the atse of a fact or facts necesgfor one or more essential
elements of each cause of action upon which the moving party seeks judgment. See
Celotex Corp. v. Catrettt77 U.S. 317, 323 (1986).

If the moving party meets its initial burden, the opposing party must then set out
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specific facts showing a genuine issue foll inaorder to defeat the motion. Anderson v.
Liberty Lobby, Inc, 477 U.S. 242, 250 (1986); see afsl. R. Civ. P. 56(c), (e). The
nonmoving party must not simply rely on the pleadings and must do more than make
“conclusory allegations [in] an affigd.” Lujan v. Nat'l Wildlife Fed'n 497 U.S. 871,

888 (1990); see al¥Gelotex 477 U.S. at 324. Summary judgment must be granted for
the moving party if the nonmoving party “fails to make a showing sufficient to establish
the existence of an element essential &b garty’s case, and on which that party will

bear the burden of proof at trial.” .ldt 322; see als@bromson v. Am. Pac. Corpl14

F.3d 898, 902 (9th Cir. 1997).

In light of the facts presented by the nonmoving party, along with any undisputed
facts, the Court must decide whether the moving party is entitled to judgment as a matter
of law. Se€l.W. Elec. Serv., Inc. v. Pac. Elec. Contractors AsR09 F.2d 626, 631 &

n.3 (9th Cir. 1987). When deciding a motion for summary judgment, “the inferences to
be drawn from the underlying facts . . . must be viewed in the light most favorable to the
party opposing the motion.” MatsushiteeEl Indus. Co. v. Zenith Radio Carg75 U.S.

574, 587 (1986) (citation omitted); Valley NaBank of Ariz. v. A.E. Rouse & Cp121

F.3d 1332, 1335 (9th Cir. 1997). Summary judgment for the moving party is proper
when a rational trier of fact would not be able to find for the nonmoving party on the
claims at issue. Sedatsushita475 U.S. at 587.

[ll.  DISCUSSION

Plaintiffs allege RICO violations pursuant to 18 U.S.C. 88 1962(c) and (d), the
essential elements of which are (1) condurbfzan enterprise (3) through a pattern of
(4) racketeering activity. Stanford v. MemberWorks, ,16@5 F.3d 550, 557 (9th Cir.
2010). The RICO statute defines an “enterprise” as “any individual, partnership,
corporation, association, or other legatity, and any union or group of individuals
associated in fact although not a legal entity.” 18 U.S.C § 1961(4). “Racketeering
activity” is defined as certain criminallpdictable acts, including mail and wire fraud.
Id. § 1961(1). A violation of the mail fraud statute requires proof that the defendant (1)
formed a scheme to defraud, (2) used the nbaifarther the scheme, and (3) “did so with
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the specific intent to deceive or defraud.” Miller v. Yokohama Tire C8§8 F.3d 616,

620 (9th Cir. 2004). Also required is proof of an injury to “business or property by
reason of a violation of section 1962. 18 U.S.C. § 1964(c). The statute’s “by reason of”
language requires proof of “but for” catisa, proximate causation, and a concrete
financial loss to a protectable lnsss or property interest. Sdemi Group, LLC v.

City of New York 130 S. Ct. 983, 989 (2010).

Allianz argues that it is entitled to summary judgment because (1) plaintiffs cannot
prove (1) a RICO enterprise, (2) an iyjuby reason of” the conduct constituting the
alleged RICO violation, or (3) a RICO camsacy. Mot. at 13. Each of Allianz’s
contentions is addressed in turn.

A. Association-in-fact Enterprise

Under Boyle v. United State%an association-in-fact enterprise must have a
structure,” consisting of at least three stunal features: “relationships among those
associated with the enterprise,” “a pur@gsnd “longevity sufficient to permit these
associates to pursue the enterprise’s purpose.” 129 S. Ct. 2237, 2244 (2009). “The
concept of ‘association’ requires both integmeral relationships and a common interest.
Id. However, an association-in-fact RI@&dterprise need not have any particular
organizational structure:

Such a group need not have a hierar@hstructure or a “chain of command”:
decisions may be made on an ad hoc basis and by any number of methods—by
majority vote, consensus, a show of sgth, etc. Members of the group need not
have fixed roles; different members mayfpem different roles at different times.
The group need not have a name, reguleetings, dues, established rules and
regulations, disciplinary procedures, or induction or initiation ceremonies.

Id. at 2245-46; accorbhs. Brokerage618 F.3d at 368 (“[A]fter Boylean association-in-
fact enterprise need have no formal hierarchy or means for decision-making, and no
purpose or economic significance beyondholependent of the group’s pattern of
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racketeering activity.”).

Allianz argues plaintiffs cannot prove assaciation-in-fact enterprise between and
among Allianz and the FMOs that sell its annuity products since plaintiffs can prove
neither interpersonal relationships nor a commdgrest. Mot. at 14. In order to assess
Allianz’s argument, it is first necessarydgamine the nature of the relationship between
Allianz and the FMOs.

According to plaintiffs, a “Senior Annuitignterprise,” (“Enterprise”) consisting of
Allianz, 13 FMOs in which Allianz holds ownghip interests, 6 FMOs that have served
as members of the Magking Advisory Committeéand other FMOs, has intentionally
targeted senior citizens sell Allianz annuity product$.Plaintiffs’ Additional Material
Facts (“PAMF”) 11 1-15, 22-37, 67-80, 89. Pi&isn contend that Allianz’s ownership
of its major FMOs provides a formal and continuing organizational structure for the
Enterprise._Idf 38. Moreover, according to piiffs, the FMOs communicate regularly
with each other and with Allianz. 18 47-51. Specifically, plaintiffs contend that the
MAC Board serves as the “voice of the fiellid is an intermediary between Allianz and

! According to plaintiffs, the Marketing Advisory Committee and the Shareholder
Advisory Board (collectively the “MAC Bard”) is a formal committee “established to
represent the interest of ALL Field Matkey Organizations and to be a filter when
critical decisions are made thatetitly impact the field.” PSGI { 16, 61.

2 At oral argument, plaintiffs’ counsel limited the scope of the Enterprise to
Allianz, the 13 FMOs in which Allianz holdm ownership interest, and the 6 FMOs that
have served as members of the MAC Bodtaunsel for Allianz argued that it was
inappropriate for plaintiffs to narrow the breadtithe alleged Enterprise at this point in
the litigation. For the reasons discussedwethe Court finds a triable issue of fact
exists as to the alleged Enterprise in eiftexation, and therefore declines to address
Allianz’s argument. In any event, the Cbhas the discretion to deem the limitation of
the Enterprise to be an amendment to the pleadings. However, the Court declines to

make this determination at this time.
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the FMOs, speaking for the FMOs on issues such as product development,
recommendations on “rules of engagement” for the FMOs and methods to increase
production._IdJ 59-60. Plaintiffs assert thite MAC Board communicates regularly
with the FMOs and assembles for gedy face-to-face meetings. I11.63. MAC Board
members attend the annual Board meetingp@fAllianz unit responsible for annuity
development and sales. Ki64. Additionally, plaintiffs point to the testimony of the
former President and CEO of Allianz’s matikg division, Patrick Foley, to support their
contention that the MAC Board membertenact regularly with Allianz senior
management and have a direct voice in company managemefitt3d66. Plaintiffs
assert that the Enterprise includes a “galt#drgenior predators” including Tyrone Clark
of Brokers Choice of America, the sabj of scathing exposes published by\tta|

Street Journaln 2002 and\NBC Datelinein 2008. _Id.] 67-75. Allianz allowed Brokers
Choice to remain as a MAC Board member throughout most of the class period despite
its concession that Clark’s reported practieese “demeaning [to seniors] and . . .
appalling.” Id.at 79.

Plaintiffs further assert that the €nprise members share the common goal of
expanding exploitive sales éilianz annuities to seniors in order to maximize their
mutual profits. _Id§[{ 90-92. Specifically, plaintiffs contend that the FMOs earn a
commission equal to 1%—2% of the premiattributable to each and every Allianz
annuity sold plus annual bonuses based on the amount of premiums collectgd. Id.
91-92. Plaintiffs maintain that Alliannd the FMO members jointly pioneered sales
seminars targeting vulnerable seniors idesrto achieve their mutual goal. ]
96-102.

Plaintiffs further assert that Allianz directs Enterprise members through a variety
of contractual provisions and company rules. §1139-149. Specifically, plaintiffs
assert that Allianz sets minimum sapgeduction requirements for FMOs and agents,
requires company-owned FMOs to adhersgecified operating standards for marketing,
recruiting, finance and accounting, and la@opted rules restricting FMOs from
recruiting agents away from other FMOs. 16.146-149. Additionally, plaintiffs
maintain that Allianz participates in th#ars of the Enterprise by providing its members
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with products designed for sale to senidirsancial support and materials encouraging
and promoting sales to seniors. 94.95-125.

Allianz describes its relainship with the FMOs and sales agents differently.
Allianz contends that all FMOs, includingadse that Allianz owns, compete directly in
the marketplace with each other. Defent&aBtatement of Uncontroverted Facts
(“DSUF”) 1 190. Specifically, Allianz asserthat the FMOs act independently of each
other, do not make mutual decisions or share mutual goals, and compete in soliciting new
and established agents from their competitor FMOs{1d.88, 192. According to
Allianz, efforts to sell Alliamz products by any one FMO do not benefit any other FMO
because a sale by one FMQO’s agent ide@aother FMO’s agent cannot make. fld.
191. Allianz also contends that it does noédi the business activities of the agents who
work at the FMOs and who sell its products. 1d.63. Allianz asserts that it has never
required agents to attend training prograamsl that agents receive sales or product
training offered by their FMOs and by Allianz competitors. 1178, 179. Allianz
further contends that it does not requireratg to use specified sales techniques or
strategies, but admits that any matenatiependently created to market an Allianz
product must be approved bylianz in advance. Idff 180-81.

1. Relationships

Allianz first argues that while the FM@d their agents have relationships with
Allianz, the FMOs do not have interrelationshipigh other FMOs. Mot. at 14. Allianz
contends that this “rimless hub-and-spckafiguration” does not satisfy the
“relationships” prong of Boyls structure requirement. _I{Citing In re Ins. Brokerage
Antitrust Litig., 618 F.3d 300, 374-75 (3d Cir. 2010).

Plaintiffs respond that Boykeloose “relationships among associates” requirement
is easily satisfied. Specifically, plaintifisgue that Allianz and all of the FMO
associates have entered contractuahgements governing their relationships and
division of profits. Opp’n at 24. Furthermore, plaintiffs argue that Allianz has a direct
ownership interest in 13 of the FMO4,& whom communicated regularly with each
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other and Allianz, and that all of the owned and un-owned FMQOs are in turn related to
Allianz through the MAC Board. Id.

The Court finds that summary judgment for Allianz based on Boyle
“relationships” element is inappropriate. reaching this determination, the Court finds
Allianz’s heavy reliance on Ins. Brokeraigamisplaced. In that case, which involved
alleged collusion between an insurance breket its insurer-partners to steer clients to
the insurers in return for commissions, the @@ircuit held that a RICO enterprise was
not present where plaintiffs merely arexl that insurers entered into commission
agreements to become “strategic partfidrsew the identities of the broker’s other
insurer-partners and the details of theimoaission agreements, agd with the broker
not to disclose the details, and adopted similar tax reporting strategies in order to conceal
the scheme. 618 F.3d at 374. By contraghéninstant matter plaintiffs have offered
sufficient evidence for a rational jury totdemine that the MAC Board operated as an
intermediary for communications between and among FMOs, supplying the “unifying
rim” of relationships absent in Ins. Brokerag&eee.q.,PAMF  51; Declaration of
Andrew Friedman (“Friedman Decl.”), E36 (Memo from MAC Board Chairman to all
FMOs seeking feedback and concernpreparation for upcoming MAC Board meeting
with Allianz); Ex. 220 (Email from Joe Lehma@hairman of the MAC Board, soliciting
input from various FMOs regarding separate contracts for life and annuity lines); Ex. 310
(Email from Lehman to various FMOs seeking input for upcoming FMO meeting); Ex.
216 (Memo summarizing conference call with large producing FMOs seeking input and
feedback on broker-dealer contracts); PAMF § 59; Friedman Decl., Ex. 253 (Email from
Dave Sipprell, Allianz Senior Vice PresidaitStrategic Accounts and Eric J. Thomas,

*Because it finds a triable issue of matefaat exists as to whether the MAC
Board supplied the “unifying rim” in Allianz’s purported “hub-and-spoke” structure, the
Court declines to reach piiffs’ arguments that Boyle “relationships” element is
satisfied by the Entities’ hierarchical structarethat the existence of the enterprise may
be inferred by evidence showing that pers@soaiated with the enterprise engaged in a

pattern of racketeering activity.
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Vice President of FMO Distribution, explaining that the MAC Board was established to
“represent the interests of ALL Field Marketing Organizatidnsgting that “[tlhe Board

Is also expected to bring forth recommdations and provide feedback to the Sr.
Management Team at Allianz,” and enacaging FMOs to “utilize the MAC Board

members if you have questions, comments, recommendations or suggestions”); Ex. 297
(former MAC Board member testified thallianz would develop a product or improve

upon an existing one based on MAC Board requests); Ex. 282 (testimony of Joe Lehman
that one of the reasons for the creatiothef MAC Board was to allow FMOs to work

with Allianz in improving production).

2. Common Purpose

Allianz next contends that becawessch FMO competes “aggressively, and at
cross-purposes” with every other FMO, pl#fs are unable to prove the “common
purpose” element required by Boyl&pecifically, Allianz argues that “[i]f the
constituents are competitors, if they areragindependently or at cross purposes — or if
the allegation of common purpose is purely conclusory — this prong will not be
satisfied.” 1d.at 16 (quoting Gregory P. Joseghyil RICO: A Definitive Guid®3-94.

(3d ed. 2010) Civil RICO")). Moreover, Allianz maitains that “‘were the rule
otherwise, competitors whadependently engaged in similar types of transactions with
the same firm could be considered associates in a common enterprise. Such a result
would contravene Boyle definition of ‘enterprise.”” Id.at 16—17 (quoting Ins.
Brokerage 618 F.3d at 375.).

* Allianz’s argument that its reference to the MAC Board as “represent[ing] the
interests of ALL Field Marketing Organizans” does not demonstrate any relationship
among FMOs, but rather confirms the vertical interaction between Allianz and the nine
MAC Board members is unavailing. SReply at 5. It strains reason—and conflicts with
the available evidence—to imag the MAC Board effectively representing the interests
of all FMOs without communication betwethose FMOs that are members of the MAC

Board and those that are not.
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Plaintiffs respond that Allianz’s argumethat competitors cannot share a common
purpose as a matter of law was “squarely recby the court in In re Nat. Western Life
Ins. Deferred Annuities Litig(“National Western™), 635 F. Supp. 2d 1170 (S.D. Cal.
2009). Opp’n at 27. Moreover, plaintiffs contend that Allianz’s factual contention that
the FMOs acted at cross-purposes is incossisvith the record in this case, which
shows a “high degree of coordinated condudthwespect to targeted sales to seniors.
Id.

The Court finds Allianz’s argument unavailing for the reasons articulated in
National Western.| In that case, as in the presargtter, an annuities issuer moved for
summary judgment as to RICO claimstbe basis that it did not share a common
purpose with the various national marketing organizations (“NMQ”) and sales agents
who ultimately sold the issuer’s products. ket 1172. The court cited Odom v.
Microsoft Corp, 486 F.3d 541, 552 (9th Cir. 2007) for the principle that the “common
purposes” element does not require the enwgarticipants to share all of their
purposes in common._Idlhe court then found that plaintiffs had set forth sufficient
evidence to prove that thesuer, the NMOs, and the sabyents shared the common
purpose to sell the issuer’s deferred annuities. Ag.in National Western plaintiffs

> Allianz argues that National Westerwas incorrectly decided because in
distinguishing the Ins. Brokeraglstrict court opinion, the court failed to address Bpyle
in which the Supreme Court confirmed thataasociation-in-fact enterprise must have a
structure. Reply at 8. However, this argnnfails for three reasons. First, the National
Western Icourt relied substantially on thefohation of “common purpose” from United
States v. Turkette152 U.S. 576, which remained unchanged after Ba8keeBoyle, 129
S. Ct. at 2245 (“As we said in Turketem association-in-fact enterprise is simply a
continuing unit that functions with a commpuarpose.”). Second, the National Western |
court expressly held that nothing aboumd and spoke structure of the type Allianz
contends exists here precludes a finding of common purpose. 635 F. Supp at 1175.
Third, the court noted that even if an angational structure were required, the facts of

Ins. Brokeragavere “plainly distinguishable” aséiplaintiffs in that case alleged an
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here have cited sufficient evidence to allayury to determine that Allianz, the FMOs,

and the sales agents share the “common purpose” of increasing sales of Allianz products
through senior-focused promotional materiald aeminar programs. Opp’n at 29. Most
significantly, the FMOs and sales agents Alianz’s products, and this relationship

involves “more than mere sales” as Atimexerts control over the FMOs through

training, marketing materials, commissions, etc. [Sa&onal Western, 1635 F. Supp. at

1174.

B.  Participation in Enterprise Management

Under Reves v. Ernst & Youn§07 U.S. 170, 179 (1990), a RICO plaintiff must
establish that the defendant participatethe “operation or management” of the
enterprise, taking “some part in directithgpse affairs.” RICO liability requires a
“showing that the defendants conductegarticipated in the conduct of thenterprise’s
affairs,” not just theiown affairs.” Id.at 185 (emphases in original).

Allianz argues that it is entitled to summary judgment because plaintiffs cannot
prove Allianz operated or maged the purported enterprise as distinct from its own
business of underwriting and offering annuitpguicts. Mot. at 18. Specifically, Allianz
argues that its mandated use of its saletemads and provision of optional training for
sales agents merely evince the “operatioa ghrden-variety marketing arrangement’
between Allianz and the FMOs and thaffiliated independent agents.”_I@uoting
Crichton v. Golden Rule Ins. C&76 F.3d 392, 400 (7th Cir. 2009)).

Plaintiffs respond that under Reyddlianz need only play “some part” in the
operation or management of the enterpri@pp’'n at 31. Accordingly, to escape
liability, plaintiffs argue that Allianz mugirove as a matter of law that it played “no

“indefinite number of ephemeral ad-hoc epteses created by the insurance broker and
involving multiple insurance companies.” k&t 1177.
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part” in the operation or management of émeerprise, which it “plainly cannot do.” Id.

The Court finds summary judgment inappliap because a triable issue of fact
exists as to whether Allianz has participatethe management of a RICO enterprise. In
reaching this conclusion, the Court finds Golden Rudg@posite. The conduct of Allianz
and the FMOs in the alleged enterprisecfacteeded the mere “conduit” scenario alleged
in Golden Rule See576 F.3d at 399—-400 (“Chricton has done little more than plead
facts suggesting the existence of the mamgerelationship between the Federation and
Golden Rule. . . . His allegations of thedEeation’s role suggest it was merely a conduit
for the sale of Golden Rule’s insmie.”). In contrast to Golden Ruleere plaintiffs
have cited evidence the FMOs prepared submitted promotional materials, sponsored
training programs equipping agents with sakectics, supplied agents with lists of
targets, and exhorted Allianz to endorse and promote sales seminars. PAMF {1 27-30,
67-80, 148-149. Moreover, unlike_in Golden Ruleere defendant merely controlled
the content of its promotional materidhgre Allianz ownedrad controlled 13 FMOs,
retained the right to terminate any FMO, e sales agents, and required all FMOs and
sales agents to promise in writing to sypplistomers with particular product brochures
and SOUs. PAMF { 140-142. In short, there is sufficient evidence for a rational jury to
determine that Allianz has participated‘the operation or management” of the
enterprise.

C. Causal Link Between RICO Conduct and RICO Injury

Having found that a question of material fagtsts as to thexistence of a RICO
enterprise, the Court now turns to the redlajeestions of whether a jury could rationally
conclude that a RICO injury is preseand if so, whether Allianz’s conduct proximately
caused that injury.

1. Existence of a RICO Injury
The RICO statutes provide that “[a]ny person injured in his business or property by

reason of a violation of section 1962 of this chapter may sue therefor in any appropriate
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United States district court” for damages. 18 U.S.C. § 1964(c). A RICO injury is
established by proof of: (1) comte financial loss; and (2) hma to a business or property
interest._Canyon County v. Syngenta Seeds, 5@ F.3d 969, 981 (9th Cir. 2008). To
compute RICO damages, “[sfandard measure of out-of-pocket loss is monies paid out
minus any value received.” Jed S. RakBi;o Civil and Criminal Law and Strategy
(“RICO: Criminal and Civil) § 4.02[2] at 4-6 (2007). The out-of-pocket measure of
damages is “the difference in actual value between what the plaintiff gave and what
[they] received.” In re First Alliance Mortg. Gal71 F.3d 977, 1001-02 (9th Cir. 2006).
“The out-of-pocket measure restores a pl#itai the financial position he enjoyed prior
to the fraudulent transaction.”_Id.

Allianz contends that it is entitled to summary judgment because plaintiffs cannot
prove an actual and concrete loss to theaperty for three reasons: (1) both plaintiffs
enjoyed financial gains; (2) the “reductioof’ never promised benefits is not a RICO
injury; and (3) California and Florida insance regulators authorized the value of
plaintiffs’ policy benefits relative to the premms paid. Mot. at 33. Each argument is
addressed in turn.

a. Plaintiffs’ Alleged Profit from Allianz Annuities

Allianz first contends that rather thanoffering an injury to business or property,
both plaintiffs profited from their Allianz annuities. lat 33. Allianz bases this
argument on its contention that the proper measure of plaintiffs’ annuities is their
accumulation value — which includes the premium bonus — rather than their cash
surrender value. Idt 34. For example, Allianz argues that even though Healey
surrendered her annuity for nearly $1,000 tess the $30,000 she paid for it, Healy’s
policy had an accumulation value of $35,838 andhte of surrender, representing a gain
of nearly $6,000._Idat 35.

Plaintiffs respond that Allianz’s gument fails because Ow and Healey each
sustained net losses on their investments. ®ap48. Specifically, plaintiffs argue that
plaintiffs’ out-of-pocket damages should imeasured at the date they acquired the
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Allianz annuities, rather thaat some later date. I¢titing Ambassador Hotel Co., Ltd.
v. Wei-Chuan Inv.189 F.3d 1017, 1032 (9th Cir. 1999) (“out-of-pocket damages are
calculated as of the time of thensaction.”). Moreover, plaiiffs maintain that the fact
that plaintiffs’ accumulation accounts reflect some gain, does not eliminate plaintiffs’
injury. Id.

The Court agrees with plaintiffs thatlidnz’s “profits” argument is premised on
an incorrect measure of damages. Under Ambassador, Hiatiekiffs’ out-of-pocket
damages should be measured as ofi#tie of the transaction. See afduell v. Potomac
Ins. Co, 858 F.2d 1104, 1137-38 (5th Cir. 1988) (remanding RICO case because expert
used formula discounting to value at time of trial, finding that damages “must be
recomputed to determine their presertgaat the time the bonds were purchased.”)
(internal emphasis omitted), vacated on other grounds subh Rorar v. Abel] 492 U.S.
914 (1989). Plaintiffs’ expert, Dr. Craig McCann (“Dr. McCann”), a former senior
financial economist in the Office of Econonfnalysis of the Securities and Exchange
Commissiorf, claims to have determined plaintiffs’ damages as of the date of plaintiffs’
purchase. McCann July 25, 2008 Decl., § 8pecifically, Dr. McCann contends that he
isolated the damages directly attributable to each of Allianz’s misrepresentations and
omissions by separately quantifying the dirshed values resulting from the excessive
commissions, the ERA, and the illusory bonuses. McCann March 21, 2011 Decl., § 102.
According to Dr. McCann, valued as of the applicable purchase dates, Ow paid a total of
$409,844 for annuities that were colleeliwworth only $362,908 and Healey paid
$30,000 for an Allianz annuity worth only $24,954. 1d6. The Court finds that based
on Dr. McCann'’s analysis, a rational jury cdadletermine that plaintiffs suffered losses
as a result of their purchases of Allianz’s annuitiddoreover, even if the Court were to

® Dr. McCann obtained a Ph.D. in Economics from UCLA and is a Chartered
Financial Analyst. McCann July 25, 2008 Decl. 1 7-8.

"Even absent Dr. McCann’s opinion, the Court finds that a rational jury could find
that plaintiffs suffered a RICO injury basen plaintiffs’ realized losses on certain of

their Allianz products.
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agree with Allianz that the proper measis the annuities’ accumulation value on the

day of surrender, a gain in accumulation ealould not eliminate plaintiffs’ injury.

That is, even if plaintiffs’ accounts increasad/alue, it does not follow that plaintiffs

would not have earned a greater profit had Allianz not made the alleged reduction in the
credited rate of return._Séere Nat. Western Liféns. Deferred Annuities Litig.

(“National Western [), 268 F.R.D. 652, 666 (S.D. Cal. 2010) (“The fact that Plaintiffs’
accounts increased in value does not mearttiea®laintiffs would not have received

more value absent Defendants[’] alldgeduction in the credited rate.”).

b. Concrete Injury to Business or Property

Allianz next contends plaintiffs are seeffimore benefits than they were promised,
and this claim cannot establish a RICO injasya matter of law. Mot. at 35. To support
its argument, Allianz relies primarily ogn Maio v. Aetna, [ri221 F.3d 472 (3d Cir. 2000)
and_mpress Commc’ns v. Unumprovident Cp835 F. Supp. 2d 1053 (C.D. Cal. 2003).

Plaintiffs respond that Allianz mischaracterizes plaintiffs’ injuries as involving
mere “expectancy” or “intangible property” interests. Instead, plaintiffs contend that
their annuities’ measurably lower yieldsgher surrender charges, lost principal and
premium overcharges are corteréinancial losses that “easily satisfy” the Ninth Circuit
standard. Opp’n at 50 (citing Canyon Coyrg¥9 F.3d at 976) (“In the ordinary context
of a commercial transaction, a consuméovinas been overcharged can claim an injury
to her property, based on a wrongfiéiprivation of her money.”).

Allianz’s argument that plaintiffs haveot alleged and caot prove concrete
financial losses is unpersuasive. In reaghhis conclusion, the Court finds that
plaintiffs’ alleged injury is plainly distiguishable from the contract-based injuries at
issue in_Maicand_Impress Commc’nsSpecifically, whereas aintiffs in the present
matter assert immediate and tangible oupadket losses in the form of overpayments
for financial products due to fraudulent misregentations by Allianz, the alleged injuries
in Maio and_mpress Commc’ngere nebulous, involving the intrinsic quality of health
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care services and the inherent valueaMerage in disability insurance policies.
Moreover, the Mai@and_Impress Commc'rourts each emphasized the speculative
nature of the plaintiffs’ alleged injuries. Skio, 221 F.3d at 494 (finding injury
insufficient under RICO where it was premised on conclusion that mere possibility of
inferior care in the future reduced the ecomowalue of the health insurance); Impress
Commc’ns 335 F. Supp. 2d at 1064, 1065 (noting that in the absence of a claim for
benefits, “there can be no showing thathleeefits given were less than those purchased
with the premiums,” and that “any hafplaintiffs] might have suffered is purely
speculative.” ). In contrast, plaintiffs teehave provided sufficient evidence of out-of-
pocket losses taking place at the momeay furchased annuities from Allianz for a
rational jury to conclude that plaintiffs suffered concrete injuries within the meaning of
RICO. SeavicCann March 21, 2011 Decl. {1 19-20.

C. Authorization by Insurance Regulators

Allianz next argues that plaintiffs canmoiove a RICO injury because the policies
at issue were approved by the Florida @adifornia Insurance Commissioners. Mot. at
37. Specifically, Allianz contends that Gswand Healy’s annuities were authorized for
sale after substantial scrutiny, rateldorm examinations, and detailed revisions
addressing policy “characteristics” raised by the regulators Atdordingly, Allianz
argues that under the filed rate doctrin@jiffs’ opinions about the value of their
annuities cannot establish a coete financial loss within the meaning of RICO. adl.
37-38.

Plaintiffs respond that Allianz’s annuitpntracts were filed with the California
Department of Insurance (“DOI”) for reference purposes only. Opp’n at 54. Moreover,
plaintiff argues that even if the contracts were approved, the marketing brochures and
SOUs for the products at issue and upon which plaintiffs’ claims are based were not
approved by regulators. Idn any case, plaintiffs assert that even if the regulators
insulated Allianz from liability with respect to the value of its annuities, it would not
deprive this Court of authority to adjudicate plaintiffs’ claims.
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The Court agrees with plaintiffs thatlianz “regulatory approval” argument is
unavailing. First, the California DOI had nasttory authority to approve or disprove of
Allianz annuity contracts. Segal. Ins. Code 8§ 10168.93(b) (“[N]othing contained in this
section shall be construed as requimmmgproviding for the prior approval by the
commissioner of forms of individual annuity contracts . . . .”). Even if the Allianz
contracts were approved by state regulaiowsould not deprive this Court of the
authority to adjudicate plaintiffs’ claims. SBeichardt v. Life Ins. Co. Of N. Ap¥85
F. Supp. 56, 64 (N.D. Cal. 1979) (“The Commissioner’s approval of a policy form in the
abstract does not preclude a California courtfrom finding that such a policy violates
the law.”); Addison v. Am. Med. SecuiNo CI 00-01455 (Fla. Cir. Ct. 2002) (courts may
review OIR findings for statutory violations.). Additionally, the Court finds that a triable
issue of fact exists as to whether regulators approved any marketing materials prior to
their use by Allianz._ Compai@SUF § 141 witiPAMF  241; Friedman Decl., Ex. 124
(email from Vickie Hendrickson, Allianz AVBf Corporate Product Filing Compliance,
stating that a Florida Department olmance representative admitted that the
Department had no jurisdiction to object to Allianz SOU'’s).

2. Causation of RICO Injury

An injury “by reason of” a RICO violation requires plaintiffs “to show that a RICO
predicate offense ‘not only was a ‘but for’ sawf [their] injury, but was the proximate
cause as well.”” Hemi Groyd 30 S. Ct. At 989 (quoting Holmes v. Secs. Investor Prot.
Corp, 503 U.S. 258, 268 (1992)). “When a court evaluates a RICO claim for proximate
causation, the central question it must askhsther the alleged violation led directly to
plaintiff's injuries.” Anza v. |deal Steel Supply Corp47 U.S. 451, 461 (2008).

8 The parties dispute at length whether plaintiffs must prove reliance in order to
meet the proximate cause requirement. et at 21-24, Opp’n at 38—39. Specifically,
plaintiffs cite_Bridge v. Phoenix Bond & Indemnity C653 U.S. 639, 660 (2008), for
the principle that they need not showaaprerequisite to establishing proximate

causation, that [they] relied on the defendaallsge misrepresentations.” Opp’n at 38.
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Allianz argues that the RICO violation plaintiffs allege did not cause the alleged
RICO injury. Specifically, Allianz contendkat plaintiffs cannot prove (1) any promise
of contract benefits above contract argees, (2) any duty compelling Allianz to
disclose its internal pricing or discretiondrgnefit calculations, or (3) that Allianz did
not tell the truth about the terms and comdis of the annuities. Mot. at 21. More
fundamentally, Allianz argues that plaintitfannot claim their purchases were influenced
by a subjective belief that greater interastl payout rates would be paid than those
provided by their annuity contracts as sucirobk would be inconsistent with the signed
SOUs expressly advising applicants that they should not expect more than the annuity’s
guaranteed values. |d.

a. Reliance on Brochures and SOUs

Allianz contends that based on thestiamony, plaintiffs cannot prove their
reliance on Allianz consumer brochures alJS. Allianz cites plaintiffs’ conflicting
positions in the complaints, deposition testimony, responses to requests for admissions
inter alia, as to whether plaintiffs read theochures and SOUs, understood them, and
relied on them. Mot. At 22; See e.Defendant’s Ex. 2 ISO Motion for Summary

Although Bridgeestablished that a plaintiff need not show “first-party” reliance where
the plaintiff was injured due to a thigérty’s reliance on a defendant’s fraudulent
misrepresentations, sé63 U.S. at 658, plaintiffs’ argument that they need not prove
reliance in this case is unavailing. Thissbecause proof that Allianz’s alleged
deceptive scheme proximately caused classimees to suffer a concrete financial loss
will depend on a showing that class mensh@ade investment decisions based on
material misinformation or omissions about the annuity products marketed to them such
that this is a case “where proof of relianc&isnile post on the road to causation.” See
Class Order at 14 (quoting Poulos v. Caesars World, 3ii®.F.3d 654, 664 (9th Cir.
2004). However, as discussed below, plaintitise provided adequate evidence of their
reliance on Allianz’s misrepresentations saapreclude summary judgment for Allianz.
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Judgment, 89 (Deposition testimony of Eve@t that he “[didn’t] . . . recall anything
quite like this” when shown the FlexDex Multi-Choice and Power 7 consumer
brochures); Defendant’s Ex. 22 ISO Mwtifor Summary Judgment, 400 (Deposition
testimony of Carolyn Healey that she “[didi’gcall” seeing the sales materials for her
Bonus Maxxx annuity). Moreovefllianz asserts that either the plaintiffs read and
relied on the sales materials and are charg#dkmowledge of their contents, or they did
not read the materials in which case the n@tewere irrelevant to their purchasing
decisions.|d.

Plaintiffs respond that although unnecesstrgy have presented ample evidence
of actual reliance on Allianz’s sales materiaBpp’'n at 39. Plaintiffs also contend that it
is of no consequence that plaintiffs cannot now specifically recall reading Allianz’s
marketing materials because a jury could oeably attribute this to plaintiffs’ “advanced
ages and the many years that have pasised they made their purchases.” dtd40.

Allianz’s argument that plaintiffs cannptove reliance on the SOUs and brochures
is without merit. Plaintiffs have presented substantial evidence of reliance on Allianz’s
sales materials including their uncontroverted execution of the SOU’s confirming that
they reviewed Allianz’s sales material§his Court has already determined that
plaintiffs’ execution of the SOUs could adetplg establish proximate causation. Class
Order at 17. Moreover, on similar facts, the court in lorio v. Allianz Life Ins. Co. Of N.
Am. found sufficient evidence to preclude summary judgment. 2008 U.S. Dist. LEXIS
11834, *83 (S.D. Cal. July 8, 2008]Plaintiffs’] signatures on the SOUs, indicating that
they had received and read the applicatdeketing brochures, and their recollections
that a promise of a ‘10% immediate bonwgtbred into their purchasing decisions are
sufficient to create a jury question on actual reliance.”). While plaintiffs’ testimony and
discovery responses indicate that they mayracdll particular representations from the
sales materials years after purchase,dbes not “disprove that at the time of the
purchase [plaintiffs] relied on the represeioias contained in [Allianz’s] materials.”
National Western |I268 F.R.D. at 266. Furthermore, Allianz’s contention that if
plaintiffs read the SOUs and marketingterals they should be charged with the
information contained therein is unavailibgcause it fails to account for the possibility
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that plaintiffs read and relied on the SOMighout fully understanding their significance.
See e.g.Friedman Decl., Ex. 280 (Deposition testimony of Carolyn Healey that she did
not understand the terms of her Bonus Maxxx policy.)

b. Duty to Disclose

Ordinarily, there is no duty “to disclose pricing information during arm’s-length
contract negotiations,” including “no special duty in the relationship between an insurer
and a potential insured.”_Cal. Serv. Siat& Auto. Repair Ass’'n v. Am. Home Assur.

Co., 62 Cal. App. 4th 1166, 1173 (Cal. Ct. App. 1998). However, “[p]roof of an
affirmative, material misrepresentatiampports a conviction of mail fraud without any
additional proof of a fiduciary duty.” United States v. Benr§6 F.2d 1410, 1418 (9th
Cir. 1986).

Allianz argues that plaintiffs cannot prove Allianz caused their alleged injury
because Allianz was under no duty to diselinformation about premium pricing to
potential policyholders. Mot. at 24. Allianz relies heavily on Mear v. Sun Life Assur.
Co. Of Can.2008 WL 245217 (D. Mass. Jan. 24, 2008) (dismissing complaint where
plaintiff alleged that undisclosed sales charges and “excessive” commissions resulted in
diminution of her principal investment)n@ Kennedy v. Jackson Nat'l Life Ins. Co.

2010 WL 4123994 (N.D. Cal. Oct. 6, 2010) (granting summary judgment to defendant
where plaintiff argued defendant violatee tthuty to disclose by failing to explain the
effects of sales commissions) for the principlat thllianz’s failure to explain the effects
of its costs in determining rates of return did not violate a duty to disclose material
information. Mot. at 24—28.

Plaintiffs respond that Allianz’s “duty tdisclose” argument fails because Allianz
has an affirmative duty not to mislead. Opp’n at 40. Moreover, plaintiffs contend that
the authorities Allianz cites as immumagiits misrepresentations are “uniformly
distinguishable.” Opp’n at 42.

The Court finds Allianz “no duty” gument unavailing because a rational jury
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could determine that Allianz’s sales matdsiaffirmatively misrepresented that bonuses
were “immediate” as well as that its annwstggaid “full value” and involved “no sales
charges.” Such affirmative misrepresentatinasild give rise to a duty to fully disclose

all material facts necessary to make fullacomplete disclosure. That is, even though
Allianz may not have had a septe duty to disclose what costs factored into its annuity
pricing, “where one does speak he must spkakvhole truth to the end that he does not
conceal any facts which materially qualify those stated.” |@0®8 U.S. Dist. LEXIS
118344, at *49—*50 (quoting Vega v. Jones, Day, Reavis & RPd@ieCal. App. 4th

282, 292 (Cal. Ct. App. 2005)). Allianz’s reliance_on Maad_Kennedys misplaced
because those cases are factudilyinguishable from the present case. In contrast to this
case where plaintiffs have cited significentdence of affirmative misrepresentations,

the plaintiff's claim in_Meamas substantially premised on the argument that the insurer
committed “fraud by omission” such that the complaint was “bereft of the specification of
the time, place, and content, of any allkfgse representation.” 2008 WL 245217, at *6.
Moreover, the Meacourt found that the defendant made the disclosures that the plaintiff
alleged were lacking. Iat *25—*26. Kennedys similarly distinguishable because the
plaintiff's claims were based primarily @lleged omissions in the defendant’s annuity
contracts rather than affirmative misrepentations in sales materials. 2010 WL
4123994, at *11. Insofar as the plaintiff giel an affirmative misrepresentation in a
newspaper advertisement, the Kennedyrt noted that the plaintiff had failed to provide
any evidence that any sales representative tigeddvertisement or that plaintiff had

even seen the advertisement. dt*9. Finally, unlike here, the defendant in Kennedy
disclosed in bold print on the front page ofatsuity contracts that the interest rate on
bonus annuities in subsequent years willdveer than the interest rate on non-bonus
annuities._Idat *11. Accordingly, because a @ial jury could determine that Allianz’s
sales materials affirmatively misrepresentieel terms of its annuities, the Court finds
summary judgment for Allianz on the grounds that it had no duty to disclose its pricing
methodology is inappropriate.

C. Truthfulness of Allianz’s Disclosures

Allianz next argues that plaintiffs hawet identified any representations that are
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“half truths” that could trigger a duty tostilose or constitute a scheme to defraud.
Specifically, Allianz contends that therenis merit to plaintiffs’ claims that Allianz’s
statements regarding “no sales loads,” “full value,” and “immediate bonuses” were
untrue. Mot. at 30—-31. Furthermore, Alliaazserts the ERA only applies when policies
are annuitized prior to year 11, only can tesua payout rate that exceeds the contract
guarantee, and never applies whtrere is a surrender. kak 30. As for the premium
bonus, Allianz argues that plaintiffs cannot claim that the bonus was not immediately
credited to their annuitization values, or thair contracts were thereafter credited less
than the guaranteed interest. atd31.

In response, plaintiffs argue thallianz made a number of affirmative
misrepresentations. Specifically, plaintiffs contend that: (1) Allianz affirmatively
misrepresented that plaintiffs’ annuities carmexdsales charges when they in fact do, (2)
Allianz affirmatively misrepresented thptlicyholders would receive an “immediate
bonus” when in fact they would not due to the interaction of lower yields and surrender
penalties, and (3) Allianaffirmatively misrepresentedahplaintiffs would receive the
“full value” if they annuitized after fivegars, knowing this was not the case given that
the ERA applied to all annuitizations occurring before year 11.

Because there is adequate evidence foti@na jury to determine that Allianz’s
statements concerning the absence of sdlagyes, the immediate bonus, and full value
were misleading, the Court finds summary judgment for Allianz is inappropriate.
Moreover, the Court agrees with plaintiffs that it is no defense for Allianz that it
complied with the terms of the annuities contracts because plaintiffs’ claims rest on their
contention that they were deceived intogiasing the annuities through half-truths and
misrepresentations in marketing materralher that Allianz breached the resulting
contract.

D. RICO Conspiracy

Finally, Allianz argues that plaintiffs’ conspiracy claims under 18 U.S.C. § 1962(d)
fail as a matter of law because no substantive violation of 18 U.S.C. § 1962(c) can be
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proven. Mot. at 39—-40.

However, because the Court declinegrant summary adjudication to Allianz
with respect to plaintiffs’ 8§ 1962(c) claifor the reasons articulated above, Allianz’s
request for summary adjudication of plaintiffs’ conspiracy claim under 8§ 1962(d) fails as
well. SeeHoward v. Am. Online, In¢208 F.3d 741, 751 (9th Cir. 2000) (“[T]he failure
to adequately plead a substantive violabdRICO precludes a claim for conspiracy.”);
Smith v. Levine Leichtman Capital Partners, J7@3 F. Supp. 2d 1205, 1216 (N.D. Cal.
2010) (“Allegations that the defendants knogly agreed to facilitate a scheme which
includes the operation or management of a RED@rprise are sufficient to state a claim
under Section 1962(d).”) (citing lited States v. Fernandex88 F.3d 1199, 1230 (9th
Cir. 2004)). The evidence plaintiffs have o#fd of Allianz’s significant role in directing
the affairs of the alleged Enterprise creaegiestion of material fact as to whether
Allianz knowingly agreed to facilitate scheme that included the operation or
management of the Enterprise such thatrsary adjudication of plaintiffs’ conspiracy
claim is inappropriate.

IV. CONCLUSION

In accordance with the foregoing, theu€t hereby DENIES Allianz’s renewed
motion for partial summary judgment.

IT IS SO ORDERED

Initials of
Preparer
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