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UNITED STATESDISTRICT COURT
12 CENTRAL DISTRICT OF CALIFORNIA - WESTERN DIVISION
12
13
14
15
16 PAYMAN BORHAN, g Case No. CV 06-06278-CAS (SH)
1 Pettoner, ) AENRER BB FRAGHE
18 v }
RON DAVIS, Warden, )
19 Respondent. ) )
20 )
21 For the reasons stated below, petition@mtled to equitable tolling and therefore
22 || his Petition is not untimely.
23
24 |. PROCEEDINGS
25 Petitioner, a prisoner in the custody of the California Department of Correctiops
26 || and Rehabilitation, challenges his state coanvictions for committing a lewd act on 3
27 || child in California Superior Court, Los Angeles County (Case No. B166670).
28 On September 22, 2006, petitioner ¢ingh counsel) filed a Petition for Writ of
1
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Habeas Corpus by a Person in State Custody (“Petition”) in the United States Distr
Court for the Southern District of Califomi The Petition subsequently was transferre
to this Court. In his Petition, petitioner alleges the following claims: (1) The trial col
denial of petitioner’'s motion to substitutdaimed counsel violated petitioner’s Sixth
Amendment rights; (2) The trial court’s admission of propensity evidence under
California Evidence Code § 1108 violatedipener’s rights to due process and a fair
trial; (3) Petitioner received ineffective assistance of counsel based on his trial cour
failure to interview and/or call withesseashibiting petitioner’s ability to seek new
counsel, and advising petitioner not to tgst{#}) The trial court’s failure to susponte
instruct the jury on the lesser included offense of annoying or molesting a child viol

petitioner’s rights to due process and a fiaal; and (5) Petitioner’s sentence constitute

cruel and unusual punishment under the Eighth Amendment. (Petition at 5-6).

Respondent filed an Answer to tRetition on October 23, 2006. Petitioner
subsequently filed a Motion to Stay The Proceedings Pending Exhaustion of State
Remedies (“Motion to Stay Proceedings”),esmbin petitioner requested that the Court
stay the Petition while petitioner exhausted the second and fourth claims alleged in
Petition. In a Minute Order issued on November 16, 2006, the Court denied the Mc
to Stay Proceedings without prejudice to petiér to refiling after the resolution of any
issues related to the filing of an amended petition. (The Court had rejected for filing
brief submitted by petitioner that was subnuttdter respondent had filed an Answer,
and which alleged a claim nalleged in the Petition).

After receiving extensions of time, on July 6, 2007, petitioner filed a Motion tg
Amend the Petition, accompanied by a propdsest Amended Petition (“First Amendeg
Petition”) and a supporting Brief. In adadit to the claims alleged in the original
Petition, the proposed First Amended Petitibegeed that petitioner received ineffectivq
assistance of counsel based on trial counaekisappellate counsel’s failure to raise th
instructional error claim. (First Amended Petition at 5-6; Brief at 9-44).

Respondent filed an opposition to petitioner’'s motion to amend (“Opposition”)
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July 24, 2007. In the Opposition, respondent contended that the motion to amend

be denied because the original Petition ix@sed by the one-year statute of limitations.

(SeeOpposition at 7-12). Respondent alternatively contended that the motion to an
should be denied because the new cldiegad in the proposed First Amended Petitio

did not “relate back” to the claims allegedthe original Petition and therefore would be

time barred. (Se®pposition at 12-18). Respondefiematively contended that the
motion to amend should be denied because the proposed First Amended Petition
contained unexhausted claims. (Sa®position at 18-22). Respondent alternatively
contended that the motion to amend shdddlenied because petitioner's undue delay
had prejudiced respondent. (S@eposition at 23-25).
Petitioner filed a Reply in Support of the Motion to Amend Petition (“Reply”) g
August 16, 2007.
The Court issued a Report and Recomdation on August 22, 2007. Petitionel
filed Objections to the Report and Reumendation (“Objections”) on September 4,
2007. Respondent filed a Reply to the Obgddi (“Reply to Objections”) on Septembe

20, 2007. In a Minute Order issued on September 24, 2007, the Court ordered petjti

to file: (1) A declaration from petitioner’oansel stating on what date she was retaing
by petitioner; and (2) Any additional declaom concerning petitioner’s reliance, if any
on Abela v. Martin 348 F.3d 164 (6th Cir. 2003)(en banc), céenied 541 U.S. 1070
(2004) (“Abeld).* Petitioner filed a Declaration of $a M. Bassis (“Bassis Declaration
on October 3, 2007.
In a Minute Order issued on October 2007, the Court found that: (1) based ol
petitioner’s counsel’s statements in her dextian about the date of petitioner’s retenti

of her services (i.e., mid-Septemt2905), and about her reliance on Abelapra‘in her

calculation and calendering of the applicdbiatations period” for the filing of the
original Petition, petitioner was entitled to &qble tolling for the 90-day period after t

belawas overruled by Lawrence v. Florjd&9 U.S. 327, 127 S.Ct. 1079
166 L. Ed 2d 924 (2007).
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California Supreme Court’s denial of petitioner’s first habeas petition, the statute of
limitations did not begin to run until $e&ember 7, 2005, and petitioner had until
September 7, 2006 to timely seek federal habelaef; and (2) based on the fact that th
original Petition was lodged in the United States District Court for the Southern Dis

of California on September 5, 2006, that thiginal Petition was filed on a timely basig.

Accordingly, the Court vacated its August 22, 2007 Report and Recommerfdation.

On October 19, 2007, respondent filetNatice of Motion and Motion for Review
and Reconsideration of Magistrate Judge’s October 19, 2007 Minute Order,” which
Court construed as a Supplemental Repih&Objections (“Supplemental Reply”). In
light of respondent’s Supplemental Reply, the Court issued a Minute Order on Octg
23, 2007, (a) vacating its October 12, 2007 Minute Order (the August 2007 Report
Recommendation remained in effect), and (b) ordering petitioner to file a response
Supplemental Reply. On November 28, 2006, petitioner filed a Response to the
Supplemental Reply (“Response to Supplemental Reply”). On January 10, 2008,
respondent filed a Reply to PetitioneResponse to Supplemental Reply (“Reply to
Petitioner's Response”).

On January 15, 2008, the Court isdwa Final Report and Recommendation,

recommending the dismissal of the action based on the untimeliness of the Petition].

In his Objections to the Report aRécommendation, petitioner contended he W
entitled to equitable tolling “because ([l)e] seeks federal review of an
unconstitutionally flawed conviction, andetlsupreme Court has recognized that the
statute of limitations is to be interpreted fgi@nd in an even handed fashion’ and (2) °
of the time the federal petition was filed, thevas a split of authority on the central iss
in this case, e.g., as to whether AED®limitations period is tolled by certiorari
petitions filed with the Supreme Court, tmesealing the complexity of the legal

guestions presented to petitioner and his counsel.

2 In its October 12, 2007 Minute Omgdé¢he Court also denied petitioner’s
Motion to Amend the Petition.
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As support for the second equitable tolling argument, petitioner cited to the fg
that, in contrast to the Ninth Circuit in White v. Klitzk281 F.3d 920, 925 (9th Cir.
2002), the Abel&ourt had held that the limitatiopgriod was tolled until the conclusig

of the time for filing a petition for writ of certrari in the United States Supreme Court.

(SeeObijections at 11). As further support for the second equitable tolling argumen
petitioner’s counsel declared that she had relied on Abelzer calculation and

calendaring of the applicable limitations periddt the filing of the Petition. (See Bassi

Declaration at 1 3). As further support for the second equitable tolling argument,
petitioner alleged that there was confusion ablatolling of the statute of limitations g
a result of United States Supreme Gaases decided subsequent to Whige, Carey v.
Saffold 536 U.S. 214, 219, 122 S.Ct. 2134, 153 L.Ed.2d 2d (2002); Clay v. United |
537 U.S. 522, 123 S.Ct. 1072, 155 L.Ed.2d 88 (2003), and as demonstrated by the
States Supreme Court’s grant of the petitianwat of certiorari in_Lawrence v. Florida
547 U.S. 1039, 126 S.Ct. 1625, 164 L.Ed.2d 332 (2006) prior to the filing of the ins
Petition. (Sedkesponse to Supplemental Reply at 8-16).

The Court rejected petitioner’s equitable tolling contention, as follows:

Here, petitioner has failed to establibhat circumstances beyond his contr
made it impossible for him to file a timely federal habeas petition.P3ee v.
Diguglielmg, 544 U.S. 408, 418, 125 S.Ct. 1807, 161 L.Ed.2d 669 (2005)(a
petitioner seeking equitable tolling bears iueden of establishing “(1) that he h
been pursuing his rights diligently, and (2) that some extraordinary circumsta
stood in his way.”). More than four yegorior to the filing of the Petition, the
Ninth Circuit in Whitedecided that a federal habeas petitioner would not be

entitled to statutory tolling for the 90-day period following the California Suprg
Court’s denial of a habeas petitioGontrary to petitioner’s assertions, the
conflicting decisions of the Ninth Circuit in Whitand the Sixth Circuit in Abela
did not result in legal confusion thabuld warrant petitioner’s entitlement to
equitable tolling._SeProvencio v. Henry233 Fed.Appx. 743, 744 (9th Cir.

5

ct

n

T—

1S

State
Unit

[ant

ol

pup)

S
nce

tme




© 00 N O O~ WO DN P

N D MDD DN DN DNMNDNMNDNDMNDNNEPE R PP PP PP PR
0O N O 0o A W NP OO O NO O b W NN P+ O

2007)(“The fact that [the petitioner] is alite point to one case reaching a contra

Ary

result, see Abela v. Martit348 F.3d 164 (6th Cir. 2003) (en banc), is not sufficient

to give rise to the type of “extraordinary circumstances” required to justify
equitable tolling in this circuit.”). R#oner’s attorney’s miscalculation of the
statute of limitations does not entitle petitioner to equitable tolling.LSeeence
supra 127 S.Ct. at 1085; Miranda v. Cast?®2 F.3d 1063, 1067-68 (9th Cir.
2002), certdenied 537 U.S. 1003 (2002); Frye v. Hickm&v3 F.3d 1144, 1146
(9th Cir. 2001), certdenied 535 U.S. 1055 (2002)._(Sé@al Report and
Recommendation at 12-13).

On January 17, 2008, the district court denied the Petition with prejudice, in
accordance with the conclusions of the M#gite Judge. Judgment was entered on tf
same date.

Petitioner filed a Motion to Vacate the Judgment and for an Enlargement of T
to file Objections on January 28, 2008.a Minute Order issued on January 30, 2008
the Court granted petitioner an enlargemeriinoé to file Objections to the Final Repor
and Recommendation. Petitioner filed Objaas to the Final Report and Report and
Recommendation on February 8, 2008. On April 2, 2008, the district court denied {
Motion to Vacate Judgment and overruled the Objections to the Final Report and
Recommendation.

On April 2, 2008, the district court denied petitioner’'s Request for a Certificats
Appealability.

On November 18, 2008, the Ninth CiicGourt of Appeals denied petitioner’s
request for a certificate of appealability.

Petitioner filed a Motion for Relief from Judgment on March 27, 2009. On Ap

3 The Court also rejected petitioner’'s argument that his counsel was_cont

about the tolling of the statute of limitations based on United States Supreme Courf

decided subsequent to Whignce petitioner’s counsel did not allege reliance on thos
ii?es as a basis for equitable tolling. (Seal Report and Recommendation at 12 n.
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3, 2009, the district court deniedtpiener’'s Motion for Relief from Judgment.

Petitioner filed a Motion for Recongdation and Relief from Judgment on
September 25, 2009. On October 2, 2008 district court denied petitioner’'s Motion
for Reconsideration and Relief from Judgment.

Petitioner filed another Motion for Refif'om Judgment on February 16, 2010.
After receiving extensions of time, on WMa7, 2010, respondent filed an Opposition tq
the Motion for Relief from Judgment. On August 10, 2010, the district court denied
petitioner’'s Motion for Relief from Judgment.

Petitioner filed another Motion for Relief from Judgment on October 13, 2010|

November 1, 2010, the district codenied petitioner’s Motion for Relief from
Judgment.

On November 12, 2010, petitioner filadMotion for Reconsideration of the
August 10, 2010 denial of the Motion for Relief from Judgmient.

On December 3, 2010, petitioner filadMotion for Reconsideration of the
November 1, 2010 denial of the Motion for Relief from Judgment. On December 9
2010, the district court denied petitioner’s Motion for Reconsideration.

Petitioner filed an Application for a Certificate of Appealability arising from the

November 1, 2010 denial of petitioneMmtion for Relief from Judgment and the
December 9, 2010 denial of petitioner’s Mwtifor Reconsideration. On April 15, 201]
the district court denied petitioner’s Alpgation for a Certificate of Appealability.

On July 6, 2011, the Ninth Circuit Cowt Appeals granted petitioner’s request
a certificate of appealability with respect‘tehether the district court abused its
discretion in denying appellant’s motiorr i@lief from judgment under Federal Rule of
Civil Procedure 60(b) based on federabéas counsel’s alleged misconduct.”

4 Although the Court had intended to denP/ that Motion for Reconsideratiq
there is no indication in the docket that the Court ruled on that Maotion for
Reconsideration. Based on the Court’s deiiggtron herein that the Petition is timely
based on petitioner’s entitlement to equitabléng, the Court denies that Motion for
Reconsideration as moot.
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On August 15, 2013, the Ninth Circuit Court of Appeals vacated the Judgment anc

remanded the matter to the district courtgarposes of holding an evidentiary hearing
on petitioner’s claim that he is entitled tgpuitable tolling on the basis of his federal
habeas counsel’'s alleged misconducy@mel “her reliance on out-of-circuit case law
directly contradicting Ninth Circuit case law”) in “ignor[ing] his communications
guestioning her calculation of the filingaldline and asking her to conduct additional
research”

Following receipt of the Ninth Circuit's mandate, the Court appointed the Offi¢e of

the Federal Public Defender as counsepktitioner. The deposition of Lisa Bassis

(“Bassis Deposition”), petition&s federal habeas counsel, took place on December 20,

2013. Prior to the evidentiary hearimqggtitioner filed a Pre-Hesng Brief (“Petitioner’s
Pre-HB”), respondent filed a Pre-Evidentiary HegrBrief, and the parties filed a Join
Witness List (amended to includetipiener’s federal habeas counsel, §aedentiary
Hearing Transcript [‘EHT”] at 14), a Joiiixhibit List, and Joint Stipulations. The
evidentiary hearing took place on February 25, 2014. Four people -- Lisa Bassis,
petitioner, Cifford Gardner, and Raymond Gare testified at the hearing, and the
Declaration of Jonathan Milberg was admitted in lieu of his testimony at the hearing
Following the evidentiary hearing, petitier filed a Post-Hearing Brief (“Petitioner’s
PHB”), and respondent filed a Post-Evidentiary Hearing Brief.

The Court issued Findings and Conclusion Following Evidentiary Hearing on
October 9, 2014. This Amended Fings and Conclusion Following Evidentiary
Hearing now issues.

> The Ninth Circuit stated, “Based ordy the record before the district cour

and assuming Borhan’s allegations are,tvue conclude that Bassis’'s conduct sugges|

that extraordinary circumstances existe support granting equitable tolling.”

6 Respondent has filed a Return to the Petition addressing the merits of {
claims alleged in the Petition. After petitiorides a Reply to the Return, the Court wil
gs%gte a Report and Recommendation addressingethies of the claims alleged in the

etition.
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II. PROCEDURAL HISTORY
On December 10, 2002, a Los Angelep&ior Court jury found petitioner guilty

of two counts of committing a lewd act upon a child. In addition, the jury found trug
special allegations that petitioner had comrdittee offenses on more than one victim
the same time and in the same course of conduct. Glgdeés Transcript [‘CT”] at 149-
153). On March 20, 2003, after denying petigr's motion for a new trial, the trial
court sentenced petitioner to state prison for a total of 15 years to life CTSxte187-88,
193-94).

Petitioner appealed his convictions to the California Court of Appeal, wherein
alleged the same claims as the first andsdclaims alleged in the Petition herein. In
unpublished Opinion issued on May 24, 2004, the California Court of Appeal modif
the Judgment to alter the presentence creditcheaa affirmed in all other respects. (S
respondent’s Notice of Lodging [‘Lodgment”] No. 8).

On November 14, 2003 (while petitioner’'s appeal was pending), petitioner
(through counsel) filed a petition for writ of habeas corpus with the California Court

Appeal, alleging the same claim as the tlelaim alleged in the original Petition heréin|
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On November 20, 2003, the California CourtApipeal denied that habeas petition. (See

Lodgment No. 3).

On February 4, 2004 (also while petitioneajgpeal was pending), petitioner filec
letter with the California Court of Appeallleging a claim corresponding to the first
claim alleged in the original Petition herein. (feelgment No. 4). On April 1, 2004,
the California Court of Appeal, construingtipiener’s letter as a habeas petition, denie
it because the “issues have been raisqrktitioner’s direct appeal” (with citation to

" Pursuant to the “mailbox” rule, this Court utilizes the date on which a pr
per provide prison authorities with the document as the filing dateH&eston v. Lacﬁ
487 U.S. 266, 108 S.Ct. 2379, 101 L.Ed.2d 245 (1988); Patterson v.

v. SEIER3d
1243, 1245 n.2 (9th Cir. 2001); Saffold v. Newla . 9th Cir. 2001).

_ ~_However, petitioner is not entitled toethmaiibox rule” since he filed his
California Court of Appeal habeas petrtiwith the assistance of counsel. S@éi#man
v. Lamarque319 F.3d 1199, 1201 &th Cir. 2003).
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citation to_In re Harris5 Cal.4th 813, 825 (1993), In re ClaBkCal.4th 750, 765 (1993)
and_In re Waltreys2 Cal.2d 218, 225 (1965)). (Seedgment No. 5).
On May 13, 2004 (also while petitionedppeal was pending), petitioner filed

another letter with the Californfaourt of Appeal, alleging intealiaa claim
corresponding to the first claim alleged in the original Petition herein. L&kanment

No. 6). On June 1, 2004, the Californiautt of Appeal, construing petitioner’s letter gs
a habeas petition, denied it, stating that:ititlmer is procedurally defaulted from raising
iIssues concerning his conviction in unjustf successive habeas corpus petitions” (with

citation to_McCleskey v. Zaptt99 U.S. 467, 498 (1991) and In re Cl&kCal.4th 750,
771, 775 (1993)). _(Sdeodgment No. 7).
Petitioner then filed a Petition for Review with the California Supreme Court,

wherein he alleged the same claims as tis¢ dind second claims alleged in the origina

Petition herein. (Sekeodgment Nos. 9 and 11). On July 28, 2004, the California
Supreme Court summarily denied the Petition for Review without citation of authori
(SeeLodgment No. 12).

On July 19, 2004 (while petitioner’s fen for Review was pending), petitioner
(through counsel) filed a habeas petition with California Supreme Court, alleging
inter aliathe same claims as the first andas®&tclaims alleged in the original Petition
herein. (Seéodgment No. 13). On June 8, 2005, the California Supreme Court
summarily denied that habeas petition without citation of authority. L(&&gment No.
14).

On August 4, 2004 (while petitioner’s first California Supreme Court habeas
petition was pending), petitioner filed anatirabeas petition with the California

Supreme Court, alleging intafiathe same claims as the first, second and fifth claims

alleged in the original Petition herein. (Semlgment No. 15). On June 8, 2005, the
California Supreme Court summarily denied that habeas petition without citation of
authority. (Se¢.odgment No. 16).

On September 22, 2006, the instant Petition was filed in the United States Di
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Court for the Southern District of California. The Petition was transferred to this Cq
on September 28, 2006, afildd on October 2, 2006.

On October 4, 2006, petitioner (through calpfiled a habeas petition with the
California Court of Appeal, alleging intatiathe same claim as the new ineffective
assistance of appellate counsel claimgatkin the proposed First Amended Petition.
(SeeLodgment No. 21). On October 26, 2006, the California Court of Appeal denie
that habeas petition._(Seedgment No. 22).

On July 9, 2007, petitioner (through coahdiled a habeas petition with the
California Supreme Court, wherein he alleged iate&xthe same claims as the fourth
claim alleged in the original Petition harend the new ineffective assistance of
appellate counsel claim alleged i ghroposed First Amended Petition. (fedgment

urt

d

No. 23). On January 3, 2008, the California Supreme Court denied that habeas petition

with citation to_In re Robbinsl8 Cal.4th 770, 780 (1998) and In re Cl&Cal.4th 750
(1993). (Seavww.appellatecases.courtinfo.ca.gov).

[1l. THE PETITION ISNOT TIME BARRED
A. Absent groundsto either delay therunning of or equitably toll the statute of

limitations, the Petition isuntimely.

Federal habeas corpus relief is governedthjute and codified in Title 28, Unite

States Code at Sections 2241-2255. In amngitéo “curb delays, to prevent ‘retrials’ on

federal habeas, and to give effect toestainvictions to the extent possible under law,’
Congress, as part of the Anti-terrorism &ftective Death Penalty Act of 1996, revise(
several of the statutes governing fieddabeas relief. Williams v. Tayld529 U.S. 362,

404, 120 S.Ct. 1495, 146 L.Ed.2d 389 (2000). One such revision amended 28 U.S
2244 to include a one-year statute of limitations for state prisoners seeking federal
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relief

A state prisoner with a conviction finalizedter April 24, 1996, such as petitiong
must seek federal habeas relief “within oearyof the date his process of direct review
came to an end.” Calderon v. Urdt8tates District Court (Beele)28 F.3d 1283, 1286
(9th Cir. 1997), overruled in part on other groubgi€alderon v. United States District
Court (Kelly), 163 F.3d 530 (9th Cir. 1998)(en banc).

Here, the California Supreme Court dahpetitioner’s Petition for Review on Ju

28, 2004. Thus, the statute of limitations commenced to run on October 26, 2004,
petitioner’s time to petition the United States Supreme Court for a writ of certiorari
expired? SeeBowen v. Roe188 F.3d 1157, 1158-59 (9th Cir. 1999). Petitioner
therefore initially had until October 26, 20@btimely seek federal habeas relief.

However, the statute of limitationgas tolled from October 27, 2004 (since
petitioner had earlier filed habeas petitions in the California Supreme Court on July]
2004 and August 4, 2004 (skedgment Nos. 13 and 15) to June 8, 2005, the date of
which the California Supreme Court denied petitioner’s habeas petitionso@dgment
Nos. 14 and 16). S&8 U.S.C. § 2244(d)(2); Carey v. Saffo86 U.S. 214, 223, 122

8 28 U.S.C. ‘Ef 2_244_(d)(1)—(|2) provides as follows: _
“(1) A 1-year period of limitation shall apply en application for a writ of habeas corp
b% a person in custody pursuant to the judgment of a State court. The limitation p
shall run from the latest of-- _ _ _
(A) the date on which the judgment became final by the conclusion of d
review or the expiration of the time for seeking such review;
B) the date on which the impediment to filing an application_created by,
tate action in violation of the Constitution or laws of the United States

removed, if the applicant was prevented from filing by such_State action);

(C) the date on which the constitutional rlght asserted was initially
recognized by the Supreme Court, i tiight' has been newly recognized |
the Supreme Court and made retroadyiapplicable to cases on collatera
review; or _ _ _ _
(D) the date on which the factual prealie of the claim oclaims presented
_could have been discovered throughl exercise of due diligence.
(2) The time during which a properly filed digation for State post-conviction or other
collateral review with respect to the peeim judgment or claim is pending shall not be
counted toward any period of limitation under this subsection.”

9 Pursuant to United States Supreme Court Rule 13.1, petitioner had 90
from the date the Order denying his Petition for Review became final to petition the
Supreme Court for a writ of Cerfiorari.
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S.Ct. 2134, 153 L.Ed.2d 260 (2002); Jiminez v. RX#5 F.3d 478, 482 (9th Cir. 2001)
Nino v. Galaza183 F.3d 1003, 1006 (9th Cir. 1999), cdenied 529 U.S. 1104
(2000)*° Therefore, the statute of limitatis re-commenced on June 8, 2005, and

petitioner had a full year until June 8, 2066timely seek federal habeas relief.
Petitioner filed his most recent habeas petitions with the California Court of

Appeal and the California Supreme Court affter one-year statute of limitations expirg

(SeeLodgment Nos. 21 and 23). Thus, those habeas petitions did not statutorily to
limitations period._Se28 U.S.C. § 2244(d)(2): Ferguson v. Palmatd2i F.3d 820,
823 (9th Cir.) (28 U.S.C. § 2244(d) “does not permit the reinitiation of the limitation;
period that has ended before the state petition as filed.”) desited 540 U.S. 924
(2003).

The instant Petition was not filed in the Southern District until September 22,

2006, more than three months after the statute of limitations expired.

10 Petitioner concedes that he is not entitled to tolling for his first three

California Court of Appeal habeas petitionsiegrhwere filed and denied prior to the tim
the statute of limitations began to run. (Reply at 2 n.1).

1 Contrary to petitioner’s assertior&(%gjlg at 2-3, Objections at 6-9), thg
statute of limitations did not extend to ber 7, 2006. The cases cited b%/ petition
do not s_upgort his assertion that he B&a8 days (rather than 365 days) after the
California Supreme Court’s denial of his petitions to file the instant Petition.
Moreover, there is no s%pgort for_the proposition that the 90-day period for seekin
of certiorari to the United States Supren@u@ commenced later than July 28, 2004,
date the California Supreme court deniled Petition for Review. Petitionér was not
entitled to an additional 90 days of statutory tolling following the California Supremd
Court’s June 8, 2005 denial of his habeas petition. L&egence v. Floridasupraat n. 1,
549 U.S. at 330-36 (holding that the petitioner was not entitled to statutory tolling Ui
28 U.S.C. § 2244(d)(2) during the pendency of a petition for writ of certiorari followi
state postconviction or other collateral review).
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12 Petitioner contends that the Caosinbuld use September 5, 2006 (the date

Southern District of California) as the date the instant Petition was filed.R&dg at 2-
3, Exhibit 1; Objections at 9-10; Petitioner's Response at 16-18; Petitioner's PHB
_n.l?. Respondent contends that the Cduukl use October 2, 2006 (the date that thg
instant Petition was filed in this Court following transfer from the Southern District)
the date the instant Petition was filed. (&gmosition at 8; Repéy to Objections at 3;
Supplemental Recply at 8; Reply to Petitioner's Response at -108).

The Court need not determine wiet September 5, 2006 or October 2,

(continued...)

the instant Petition was allegedly delivered to the United States District Court for t2||e
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B.  Petitioner hasestablished groundsfor equitably tolling the statute of
limitations.
Under 28 U.S.C. § 2244(d), the statute of limitations begins to run the later of
possible dates. 28 U.S.C. § 2244(d)(3)(B). Petitioner has not alleged the
applicability of any of the statutory circumstances that would delay the running of th

statute of limitations.
The United States Supreme Court has recognized the availability of equitablg
tolling to the one-year statute of limitatioms“extraordinary circumstances,” such as

those involving “serious instances of attorney misconduct.” Holland v. Fld&&{aU.S.
631, 649-52, 130 S.Ct. 2549, 177 L.Ed.2d 130 (2010).

The Ninth Circuit has recognized the éaiaility of equitable tolling to the one-
year statute of limitations in situatis where “extraordinary circumstandes/ond a

prisoner’s control make it impossihie file a petition on time.” Beelesupra 128 F.3d at
1289 (9th Cir. 1997) (emphasis added)(anmasi omitted). The words “extraordinary”
and “impossible” suggest the limited availabildfthis doctrine. To date, the Ninth

Circuit has found few circumstancesich warrant equitable tollintf. The lack of

12 (...continued) _ N _ _ _
2006 is the proper filing date, since, basadoetitioner’s entitlement to equitable tolling
as discussed herein, the instant Petition would be timely under either date.

B Seee.q, Gibbs v. LeGrand?014 WL 4627991, *4-*6 (9th Cir. 2014)
(equitable tolling where petitioner’'s counsdélandoned petitioner by failing to notify hi
of the state supreme court’s denial of his appeal of his state post-conviction petfitior
after the expiration of the statute of limitations, despite petitioner’s repeated Inquirig
Doe v. Busby661 F.3d 1001, 1012-15 (9th Cir. 2011)(equitable tolling warranted w

etitioner’s counsel failed tie federal habeas petition after making numerous prom
o timely file, petitioner’s counsel did nogturn petitioner’s file until [ong after the
statute of limitations had run, and getltlomms reasonably d|I|f|ent in pursum?_hls
rights); Bills v. Clark 628 F.3d 1092, 1098-1101 (9th Cir. 2010)(equitable tolling ma
warranted where "mental impairment so severe that the petitioner was unable pers
either to understand the need to timdlly 6r prepare a habeas petition, and that
impairment made it impossible under the totadityhe circumstances to meet the filing
deadline despite petitioner’s diligence”); Harris v. Caddi5 F.3d 1051, 1054-57 (9th,
Cir. 2008)(petitioner entitled to equitable tollibecause he relied on the Ninth Circuit
Iegéallly erroneous holding in determining wherfile a federal habeas petition); Jeffers
v. Budge 419 F.3d 1013, 1014, 1017 (9th Cir. 2J{p#&titioner entitled to equitable

(continued...)
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precedent finding circumstances worthy of equitable tolling suggests not only the sgarce
applicability of the doctrine, but also ththe circumstances must truly rise to the
occasion of being “extraordinary” and petitiomeust be able to demonstrate that filing a
timely petition was not possible.

Petitioner contends he is entitled tuéable tolling based on his counsel's
erroneous reliance on the Sixth Circuit decision in Alalara(holding that the one-year
statute of limitations was tolled for a “propefiled application for State post-convictio

—

or other collateral review” until the conclosi of the time for filing a petition for writ of
certiorari in the United States Supreme @puather than on the binding Ninth Circuit
decision in_Whitesupra(holding that the petitioner was not entitled to statutory tolling
for the 90-day period during which he cohlave sought certiorari in the United States
Supreme Court following the denial of hisit&t habeas petition). His contention that hie
Is entitled to equitable tolling, as supplemed post-remand, is based on his counsel’s
serious misconduct in “fail[ing] to perform the basic function of identifying and/or

abiding by widely-accepted and controlling Ninth Circuit precedent,” “ignoring

13 (...continued

tolling be(cause _distric):t court dismissmiked petition without first giving petitioner
choice of returning to state court to exhaust his claims or of amending or resubmitting tt
habeas petition to present only exhaustadrd, but assumes “ordinary diligence” on the
petitioner’s part). Spitsyn v. Moor&45 F.3d 796, 800-02, (9th Cir. 2 03)?although inja
non-capital case an attorney’s negligenagallg will not justify equitable tolling, _
equitable tolling available where the atteyrdoes nothing, is completely unresponsive,
and fails to return the petitioner’s file urdifter the statute of limitations had run): Smith
v. Ratelle 323 F.3d 813, 819 (9th Cir. 2003)(itiener entitled to equitable tolling
because district court erroneously disseid his earlier, timely petition without first
?I\_/Ing him an opportunity to file an amendeetition as an alternative to dismissal for
ailure to exhaust state remedied@all claims); Corjasso v. Ayer2/8 F.3d 874, 877- | .
79 (9th Cir. 2002)(equitable tolling warranted where district court mishandles a petition
dismissal on a technicality and losing the body of the petition] causing it to be untimely)

iles v. Prunty 187 F.3d 1104, 1107 %ch Cir. 999)(teqU|tabIe tolling available whele
petitioner turned GIoetltgon over to prison offi@dlefore the statutory deadline but a delgy
In mailing caused petition to be untimely); Beekipra 128 F.3d at 1289 (equitable
tolling available in situation where petitionef&ad counsel withdraws, and replacement
counsel needs time to become familiar with case); Calderon v. United States Dist. Cour
(Kelly), 163 F.3d 530, 541 f9th Cir. 1998) (equitable tolling available in light of
petitioner’s possible mental incompetence), @ghied 526 U.S. 1060 (1999).
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[petitioner’s] phone calls and written pleasfile the petition on time and his doubts
about her erroneous interpretation of the,Taand “problems receiving mail delivered t
her post office box, where she directedriseto send her correspondence.” (Petitiong
Pre-HB at 3;_sealsoPetitioner's PHB at 10-16 [alleging that petitioner’'s counsel
engaged in extraordinary misconduct by violating her basic professional responsibi
petitioner when she failed “to determiwbether the Sixth Circuit’s rule iAbela was

|}

lity tc

applicable in the Ninth Circuit” and by failing to file petitioner’s federal habeas petition

“despite his repeated warnings and questions™]).

1. Summary of the Evidentiary Hearing Testimony

a. Lisa Bassis

Ms. Bassis, a sole practitioner, wataneed by petitioner on September 12, 200%

for the purpose of filing a federal habeas petition. She charged $20,000 for her sel
She agreed it was important to know thateh States Supreme Court decisions and
controlling Circuit Court decisions regarding the one-year statute of limitations. (Se
EHT at 36-38, 41-42, 80).

Based on her research, she concluded, based on, Allaetitioner had fifteen
months from the end of petitioner’s state &ab proceedings to file petitioner’s federal
habeas petition. Prior to filing petitionetiabeas petition, she was not aware of Whity
(SeeEHT at 42-45; Bassis Deposition at 68).

While representing petitioner, she spokatiorney Clifford Gardner over the
phone in order to get information about petier's case (i.e., why he was not retained
petitioner, concerns he had about the caSée and Mr. Gardner briefly discussed the
limitations period. In a Declaration submittiedthe Ninth Circuit, she wrote that Mr.
Gardner “concluded in a letterrgedirectly to Mr. Borhan that he had one year plus 9(
days from the denial of the state habedgipe in which to file the federal writ” (see
Petitioner’'s Exhibit No. 11 at 5). (S&HT at 49-50, 56).

While representing petitioner, she spokéeast once to Jonathan Milberg, an

16

D
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attorney familiar with federal habeas issues. Mr. Milberg told her that she had fifteg
months from the denial of petitioner’s statebeas petitions to file a federal habeas
petition, but he did not provide heith any legal authority. _(SdeHT at 45-49;
Petitioner’s Exhibit No. 9 at 1).

While representing petitioner, she spoke to David Goodwin, an attorney, who
her the same advice as Mr. Milberg. (&#4T at 47-49; Petitioner’s Exhibit No. 9 at
2).1415

Petitioner wrote her a lot of letters, moranhmost of her other clients, and amo
the highest volume she had seen. However, she did not know how many letters frc

petitioner she received. She kepery letter petitioner sent to hér(She testified that at

her deposition she was shown a numberttéde which she had not received.)
In a letter dated December 5, 2005;jtmner stated that she had not been
accepting his calls, that she would not fly to see him in person, and that he had cor
about the issues she was going to raise and how much time they had left to file (se
Petitioner’'s Exhibit No. 17). She testifiedeshever received that letter, and there wag
never any discussion about siting him in person.
In a letter dated March 22006, petitioner stated that he still had not heard frof

her, that she had not accepted his calls,ahailthouse lawyer had told him that the ong

year statute of limitations was not tolled “during the 90 days we could file in U.S.
Supreme Court,” that she should double chibekdeadline and notify him, and that he
wanted to know what issues were going to be raisedRstioner’s Exhibit No. 21).

14 She testified that she took contemporaneous notes of her telephone
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conversations with Mr. Milberg and Mr. Goodwin, but that she did not put their names ol

those notes until shortly after her conversations with them, to distinguish one from
other. (Se&HT at 48-49).

15

other lawyers who confirmed her view of the deadline was in response to a Ninth
Circuit’s order to show causegarding sanctions. (SE#T at 53).

16

(SeeBassis Deposition at 149). However, hiercontained only twenty letters from
petitioner. (Se®eclaration of Joseph A. Trigilio in Support of Post-Hearing Brief, |

17

At her deposition, she testified steeeived over fifty letters from petitioney.

the

She testified that the first time she mentioned that she had consulted wjith
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She testified she never received that letter.

In a letter dated April 22, 2006, petitioner stated that he hoped she had gotte
caught up with her backlog and had time to work on his habeas petition, that he wg
like her to provide him the caselaw on the statute of limitations, that he would like h
accept his call or respond to him in writing, and asked whether she had consulted |
other lawyers or reviewed cases on the statute of limitation$&t@mner’'s Exhibit No.
22). She testified she did not receive that |étter.

In a letter dated July 11, 2006, petitioner stated that he last spoken with her g
phone in February, that he had called her twice weekly since February and had pre
sent her a letter (to which he did not receav@sponse), that she had said “there’s an
extra 90 days,” that perhaps, againsttighes, she was “leaving [his federal habeas
petition] for the last minute,” and that hentad her to write him a letter describing the

iIssues to be raised (sBetitioner’s Exhibit No. 24). She admitted receiving that letter.

She sent over fifty letters to petitione8he never had any communications with
petitioner about her work load, and she md have any communications with petitiong
about the statute of limitations until after the Court ruled the Petition was untimely.

o Between November 2005 and April 2006, she did not timel)(] receive so
mail that had been sent to her post office box (provided to clients and the courts), g

overflow mail had been placed in a box. ®lkeame aware of the pmbecause expected

mail did not arrive and people had told teey had sent her mail. She ultimately
received the accumulated mail. The untinrelgeipt of mail caused her to miss court
deadlines. (SeEHT at 63-65; sealsoPetitionér’'s Exhibit No. 7 [In a Declaration date
February 1, 2007, Ms. Bassis stated that she had “serious problems with mail deliv
for someé time, including November 2005 through April 2006. She stated, “Over the
year, méaul Paﬁ %een lost, returned to sen@eeived extraordinarily late, or simply nevg
received at all.”).

During cross-examination, Ms. Bassis testified that she had never rece
letters from Petltloner ded January{1 15, 2006 (sEeIT at 83; Petitioner’s Exhibit No. 1¢
[wherein petitioner stated that he ‘had heard from her and was concerned about wh
Issues would be raised in his federal habeas petition, and that if the deadline was i
there was less than half a year to file]), February 25, 2006=¢d&eat 83-84,
Respondent’s Exhibit No. 100 [wherein he stated that he was sorry to hear the pos
had lost many letters and that he understood she would be busy for the next thirty ¢
catching up on her other cases, and asked whether she had talked to lawyers abol
f|I|n_<T:1 deadline], May 15, 2006 (sdeHT 84-85; Petitioner’'s Exhibit No. 23 [wherein
petitioner thanked her for hiatter which told him about the extra 90 days, stated he
wouldhllke to k”I’]\OW what issues were goingo®raised, and asked her to accept at lea
one phone call].
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EHT at 58-63, 83-84, 90, 99).

She had frequent phone communicatioiit wetitioner. Petitioner made collect
calls to her. She created a phone log for petitioner’s call®P@Eener’s Exhibit No. 3)
but claimed it was not complete stadditional calls were not enterédShe initially
denied telling petitioner he could only commeate with her in writing. When shown
her Declaration submitted to the Nir@lircuit wherein she stated, “Because he
consistently mischaracterized our conveosss, | finally apprised him | would only
communicate with him in writing to avoid any misunderstanding” Bsst@ioner’s
Exhibit 11 at 9), she admitted her Declaration was not exactly correct: “What we dig
we limited the number of phone calls. So | did agree to accept some phone calls, |
would primarily communicate with him in wing.” She testified that by at least
February 8, 2006, she had told petitionertoatall her and to limit communication in
writing. (SeeEHT at 58, 66-683°

She stopped representing petitioner in 2008, but she continued to communic
with him in letters through 2010. Albugh she no longer represented petitioner, on

18 During cross-examination, Ms. Bass$estified that following the Court’s
August 22, 2007 issuance of the Report and Recommendation recomm_endlng_the_
dismissal of the Petition as untimely, she did not give up. Rather, she filed ODbjectig
the Report and Recommendation, resultintheavacating of that Report and
Recommendation. She later filed a Response to respondent’s Motion for
Reconsideration. Following the Court’s issuance of a second Report and
Recommendation recommending, the dismiss#hefPetition as untlmeg/, she did not
abandon petitioner. She filed Objectionshe Report and Recommendation. She lat;
filed a Notice of Appeal and a Requést a Certificate of Appealability. _(SdeHT 94-
101). (Under the terms of the retaineresgnent, she charged l?jc:>et|t|oner an additional
$7,500 to file the Request foiCertificate of Appealabllltyﬂ§e HT at 80-81, 136-37,
Petitioner’'s Exhibit No. 1 at 2]).

B The phone Io% shows twent -tzrzletgmone conversations between her and
petitioner from April 7, 2005 through Ju¥ 08. Thirteen of those conversations
were at least fifteen minutes long. (F&4T at 87-88; Petitioner’'s Exhibit No. 3).

20 During cross-examination, Ms. Bastastified that she spoke with petition
over the Rhone at least fifty times and that he would call her collect as many as ten
a day. She did not accﬁﬂt subsequent baltsiuse they mostly were repetitive and
counterproductive. (SdeHT at 85-86, 88-89). She did not place a block on his pho
calls until 2010. (SeEHT 89). She spoke on the phone to petitioner's mother abou

etitioner’'s case at least once a month, usuadyng from an hour to an hour and a ha
SeeEHT at 90).

19

] wa
put |

nte

DNS T

1%
—_

s

time
he
If.

—




© 00 N O O~ WO DN P

N D MDD DN DN DNMNDNMNDNDMNDNNEPE R PP PP PP PR
0O N O 0o A W NP OO O NO O b W NN P+ O

February 2, 2014, she e-mailed the Mule Cigtgte Prison litigation coordinator a lett
on office letterhead requesting petitioneriggoing legal mail logs through December
31, 2010, and stating she needed the mail logs in connection with writ proceedings
both state and federal court. (S&stitioner’s Exhibit No. 43). She did not tell the
litigation coordinator she no longer represehpetitioner, that her interests were
presently adverse to petitioner’s, or why she was entitled to the mail logs. She did
inform petitioner or his counsel she was seeking the mail logs. After the litigation
coordinator agreed to provide the mail logshe provided an authorization, she sent t
authorization form petitioner originally sigthén 2006 which “verif[ied] that Lisa Bassig
IS my attorney.” The litigation coordinatootified her that they would not provide the
mail logs without an original authorization (not a photocopy), and that the federal p
defender in Los Angeles was working withtipener, and asked her to “clarify” how sh
was representing petitioner. She did navjmte any clarification to the litigation
coordinator. On February 20, 2014, the litigation coordinator sent her an email telli
her to contact the federplblic defender. She did not contact the federal public
defender. She responded te thigation coordinator that it was impossible for her to (
an original authorization within the time remaining before the evidentiary hearing. (
EHT at 69-74; Petitioner's Exhibits Nos. 61 and 62).

Following the district court’s denial of the Petition as untimely, she immediately

sent petitioner the file._(Sd&eHT at 93-94F2? She regretted what occurred, but she dic
not believe she abandoned petitioner at any point. E&deat 101).

4 During cross-examination, wherkas the reason why she requested the
mail logs, Ms. Bassis testified that dugiher depaosition she was shown letters from
petitioner she had never seen (she is_cateftdtain her griginal correspondence along
with the envelope), and that duringnth Circuit proceedings petitioner had made
representations about three letters whichevs®mpletely inaccurate, and that the mail
logs would show that petitioner had fataied those letters and that she had not
abandoned petitioner._ (SE&IT 101-02).

22 In a letter from Ms. Bassis to petitier dated November 21, 2008, Ms. B3
stated intemliathat the Ninth Circuit had denied the request for a certificate of
appealability, and that “[t]he appellate corgcord from your case will be sent to you
under separate cover.” (SBetitioner’s Exhibit No. 59).
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b. Petitioner
Petitioner was incarcerated at Mule Creek State Prison between 2005 and 2(
some point in 2005, petitioner contactdxbat twenty lawyers, including Clifford
Gardner, to inquire about representing hirhandle his federal habeas proceeding. A
providing attorneys with certain dates (but any files or documents), a few attorneys
including Clifford Gardner, told him the deadline for filing was twelve months, and g
attorneys told him the deadérwas fifteen months, but all attorneys requested copies
the files/documents. Although petitioner waaning toward Mr. Gardner, in Septemb:d
2005, he retained Ms. Bassis with histh@’s money ($20,000). When Ms. Bassis
began representing him, she said she ditaok into whether the filing deadline was
twelve or fifteen months._(SdeHT at 105, 107-10, 167-78).
Ms. Bassis refused to visit him in prison. During the first couple of months of
representation, he called Ms. €& approximately nine timé$He called her repetitively
during that period because the phone disconnected after fifteen minutes; he would

call her back several times, but she would not accept his calls. Starting in November

2005, she stopped accepting his calls (even thougbriterued to try to call her). She

)06.

fter

| few
of

her
/
try tc

never told him that the reason she wasawoepting his calls was because he was calling

in excess of ten times per day sevéraés per week. From November 2005 through
June 2006, he spoke to her on the phone one or two in&se put a block on his calls
in 2010, when he was calling her several times a day to see if she would represent
based on Holland v. Floridaupra(seeRespondent’s Exhibit No. 112 [October 18, 201
letter from Ms. Bassis to petitioner statingegarding the block, this was necessary d

_ 23 At his deposition, petitioner testifiedathhe believed he spoke to Ms. Bas
five to ten times between September and November 2005.R&pondent’s Exhibit
No. 118-83; EHT at 173-75).

24 During cross examination getitionestﬁﬁe_d he spoke to Ms. Bassis on th
phone one or two times, in February 2006 possibly in August 2006, about the statu
of limitations. However, at his deptisn, he testified he only had one

hone
conversation with her about the statute of limitations ondent’s £xhibit No. 118t

25). (SeeEHT at 149-50, 172-73; Respondent’s Exhibit No. 108-1, { 3).
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to the frequent and excessive numbikecalls to my office.”]). (Se&HT at 110-12, 175-
77).

The only way he was able to communicate with Ms. Bassis was through lette
some of which included enclosures or diments, such as other inmates’ habeas
petitions, legal research, and holiday carde. sent her the December 5, 2005 letter.
When he asked about how much time did thaye left, he was referring to the twelve
fifteen months that she said she was goingesearch. He sent her the January 15, 2
letter. When asked why he wrote they habsl than half a year,” he testified, “So |
know if it is a one-year time limit, we hawaly until June of 2006. He sent her the
March 29, 2006 letter. When asked why heter[w]e’ve only a few months left,” he
testified, “l just, again, calculated if Jursethe deadline, we have only a very limited
time to file it.” He thought June 2006 might be the deadline based on what he was
by different attorneys, including Ms. Bassis, that it could be 12 months. He sent heg
April 22, 2006 letter. When asked why he referred to her backlog, he testified that
had told him the mail room had lost some of her mail and she was behind in her wc
other courts. When asked why he askaddé¢ell him the caselaw, he testified he
wanted to look up the cases. He senttheMay 15, 2006 letter. When asked why heg
thanked her for letting him know about the extiaety days, he testified he was not su
whether he learned about it through a letter she sent to him or his mother. He oftel
his mother to ask Ms. Bassis questions bechasegas not able to talk to Ms. Bassis.
(SeeEHT at 112-21).

Petitioner testified about the procedureused to send letters from Mule Creek
State Prison between 2005 and 2006. For maibinsidered legal or confidential (any
legal document or anything he did not wambe read by others), including letters to

attorneys or government officials, he would obtain a “Proof of Service” form from the

library, write “legal mail” on the envelopand take it to prison officers for signature.
After sending out the mail, the mail room would sign a form, and petitioner would
receive a receipt the following day. Petitiofearned about that procedure from other
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inmates and the librarian, (SE®IT at 123-245>

He sent more non-legal than legal maiMs. Bassis, because the process of
sending legal mail was cumbersome (long waiting lines at the library, lack of “Proof
Service” forms, complaints from prisoffioers). If mail did not contain a legal
document and was not confidential, heuhd send it through non-legal mail (and maks
copy of it). (Se€EHT at 123-255°

He made copies of most, but not all, thiteles he sent to Ms. Bassis. Sometime
copy machine was not available and he wasrirsh. He still had copies of some of thg
letters he sent to Ms. Bassis. Two of lmhixes were lost in 2009 when he was transfe
to another prison, one of his boxes was w010 when he was transferred to anothe
yard, and two of his boxes were lost in 2@di2n he again was transferred to another
prison. (Se&HT at 125-27, 182-83).

Petitioner testified that beginning iroMember 2005, Ms. Bassis made several
threats to stop representing petitioner ifdes not happy with her, including a threat tc
stop representing him after he attemgtedhout success) to file a Supplemental
Objection in October 2007 wherein he argued that the Petition was not untimely ba
the ineffectiveness of his counsel ($tsitioner’'s Exhibit No. 53). _(SdeHT at 129-
30).27

After receiving his case files from Ms. Bassis in November or December 200
petitioner, after hearing from a jailhouse lawyer about filing a 60(b) motion, wrote M
Bassis a letter asking her to file a 60ijtion. On December 28, 2008, Ms. Bassis

25 Durin?vlredirect examination, petitioner testified that, even though his Ju
11, 2006 letter to Ms. Bassis did not contailegal document, he sent it througgl legal
mail because he must have hadatra Proof of Service form._(Sé#{T at 184-86;

Petitioner’'s Exhibit No. 24 [“legal mail” is written on the envelope]).

~ % During cross-examination, petitioner testified that he could not identify
‘ivé‘é‘jh of his letters were sent to Ms.98#& as legal versus non-legal mail. (e at

27 During cross-examination, petitier acknowledged that the retainer
agreement for Ms. Bassis states, “For good cause and upon reasonable notice, | m
withdraw as Mr. Borhan’s attorney.” (SE&IT at 140; Petitioner’s Exhibit No. 1 at 3).
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wrote petitioner a letter stating that “[s]uclpr@ceeding is only available to challenge {
denial of a motion” (sePetitioner’s Exhibit No. 36). _(SdeHT at 132-33).
The arguments contained in petitioner’s 60(b) motions, and petitioner’'s Reply

an Opposition_(seRespondent’s Exhibit No. 102), which he framed in the alternative

were based on arguments Ms. Bassis had made in pleadinge{gemer’'s Exhibits 49
[Notice of Appeal] and 50 [Requestrfa Certificate of Appealability]). _(SdeHT at
133-36, 155-56, 163, 166-67).

C. Clifford Gardner
Clifford Gardner is an attorney who, among other things, teaches attorneys a

federal habeas corpus issues, includingdB®PA’s one-year statute of limitations. In

Lawrence supraat n. 1, decided in 2007, the Umnit8tates Supreme Court resolved the¢

tolling issue which was the subject of differing decisions in the Ninth Circuit (Y\dmie:
the Sixth Circuit (Abeln Prior to_Lawrencewhen lawyers asked about when the stat
of limitations would begin to run following ¢hdenial of a properly filed habeas petitiol

in the California Supreme Court, he cotesndly gave conservative advice -- to assume

he

to
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that the statute of limitations would be tolled only when the habeas petition was acfually

pending in state court. His advice was based on \Whigdaw of the Ninth Circuit. He
never advised any California attorney to assume that the statute of limitations woul

d be

tolled for 90 days following the California Supreme Court’s denial of a habeas petitjon.

He did not recall ever speaking to Ms. Bassis. (€€ at 15-22, 32, 34).

On March 10, 2005, Mr. Gardner wradetter to petitioner about possible
representation, and expressed his belief that the one-year statute of limitations woy
begin to run when the California Supreme Court ruled on his pending habeas petiti

28

During cross-examination, petitionestified that, after the Petition was

denied as untimef%/ Ms. Bassis told him tfmir attorneys -- the only attorney mentioned

b¥t name was Cliff Gardner -- told her thegttitioner was entitled to 90 days of tollin
aiter the California Supreme Court’s denial of his habeas petition. at 158-62;
Respondent’s Exhibit 118-45-118-47).
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(SeeEHT 23-25; Petitioner’s Exhibit No. 10 [wieen Mr. Gardner wrote, “Both state

[habeas] petitions are still pending. Undarrent law, this means that your one-year
statute of limitations has not yet begun to run. It will begin when the state supremg cou
rules on your currently pending petitions.”]).
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EHT at 11-12).

d. Jonathan Milberg

The parties stipulated to the admission of the Declaration of Jonathan Milber(

In a Declaration dated December 5, 20Id)athan Milberg declared as follows:

1. | am an attorney licensed to praetiaw in the State of California. |
am admitted to practice in the Southe&Zentral, and Northern Federal Districts i
California, along with the Ninth Circuit Court of Appeals and United States
Supreme Court. | have been an attorsiege 1977. Since | began practicing la
my practice has largely consisted of appeadd habeas corpus cases in state ar
federal court.

2. Between September 2005 and September 2006 | was in private
practice at my law firm, Appellate Asso@at in Pasadena, California. As part ¢
my practice at that time, | was routipgasked with calculating the applicable
statute of limitations for federal petitions for writs of habeas corpus. | was aw
at the time of the one-year statutdiofitations codified at 28 U.S.C. § 2244 as
part of the Antiterrorism and EffecevDeath Penalty Act of 1996 (“AEDPA”).
That statute imposed, subject toili@d exceptions, a one-year statute of
limitations within which petitioners must file a petition for writ of habeas corpu
federal district court. Section 2244(d)(1) sets forth the various dates upon wh
the limitations period shall run.

3. Section 2244(d)(2) provides that the one-year limitations period b
tolled during the time that a properly filed state habeas application is “pending
state court. In 2002, the Ninth Circuit interpreted § 2244(d)(2) by holding tha
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state habeas petition was not “ending” during the time that a state habeas pe
was seeking or could seek certiorarthie United States Supreme Court from thg

denial of his state habeas petitidihite v. Klitzkie, 281 F.3d 920, 924-25 (9th Ci.

2002). As aresult, since 2002 it has béwnrule in California federal district
courts that the AEDPA statute of limitais restarts at the time the state court
denies habeas relief, and is not toltkaling the time in which a petitioner could
seek certiorari with the Supreme Coimitowing the denial of a state-habeas
petition. The Supreme Court agreed vitte Ninth Circuit and expanded this rul
nation-wide in 2007 .See Lawrencev. Florida, 549 U.S. 327 (2007).

4, Calculating the AEDPA statute of limitations deadline in a particu

case requires looking at the relevant spd¢adings as well as examining the bagi

for the state court’s denial of the petition and the history of state court decisig
the case. Itis not a determination that can be made quickly or without having
the relevant pleading and state court decisions (i.e., on direct appeal and on
habeas petitions). | would not, therefore, offer advice to another lawyer rega
the appropriate AEDPA statute of limitatiodeadline without first researching th
facts of the case along with reviewing the relevant pleadings and state court
decisions.

5. Deputy Federal Public Defendiyseph Trigilio informed me that
Lisa Bassis claims to have consulted with me at some point in 2005 or 2006
regarding the appropriate statute of liidas deadline in one of her cases. Mr.
Trigilio told me the name of the cliemthose petition deadline she claims to hay
consulted with me about was Paymantim. | have also been told by Mr.
Trigilio that Ms. Bassis claims that | egpd that the one-year AEDPA statute of
limitations did not begin to run until 90-days after the state court’s denial of a
habeas petition. Such a calculation — thatpetitioner gets an extra 90 days fro
the denial of a state habeas petition on top of the one-year from the conclusig
direct review — contradicted Ninth Circuit authority in 2005 and 2006. | knew
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that time that such a rule regarding éxtra 90 days contradicted Ninth Circuit
authority. Thus, | would not have provided such advice to Ms. Bassis or anyg
else. | do not recall having spokenMs. Bassis about the appropriate AEDPA
statute of limitations deadline in Mr. BorHartase, or in any other case. Indeeq
prior to speaking with Mr. Trigilio, | haveo recollection of having heard the na
“Payman Borhan.” Nor do | have any recollection of who Lisa Bassis is.
(Petitioner’s Exhibit No. 59).

e. Raymond Garcia

Raymond Garcia began working as the mail room supervisor at Mule Creek §
Prison in March 2007. Based on his revigithe 2005 and 2006 Department Operatig
Manuals, he had reason to believe he faasliar with how mail was process at Mule
Creek State Prison from January 3, 2005 through December 12, 2006. According
mail log for 2005 to 2006 (sdeespondent’s Exhibit No. 115), petitioner sent Ms. Bag
letters on September 13, 2005, September 16, 2005, September 23, 2005, Septem
2005, October 3, 2005, October 11, 20DBcember 16, 2005, December 27, 2005,
January 24, 2006, June 16, 2006, July2l®)6, August 8, 2006, and September 6,
2006%° Any letters not appearing on the mail log were not sent out by legal mail.
Petitioner’s letter to Ms. Bassis dated July 11, 2006 was sent out by legal mailEH5¢
at 186-89, 192-98, 202-03).

2. Findings and Conclusion as to Equitable Tolling

The Court finds that petitioner was credible with respect to his communicatioy
with Ms. Bassis.
As petitioner testified, and as Ms. s admitted, petitioner sent her numerous

29 The garties stipulated that petitioner’s letters dated December 5, 2005
January 15, 2006, February 25, 2006, Ma28, 2006, April 22, 2006 and May 15, 200
did not'appear on'the mail Tog. (SEET at 201).
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letters. Several of his letters -- hittégs dated December 3005, January 15, 2006,
March 29, 2006, April 22, 2006, and July 11, 2006 -- specifically mentioned the sta
limitations issue_(seBetitioner’s Exhibit Nos. 17, 18, 21, 22 and 24). From the very

beginning of her representation of him g8anber 2005), petitioner was concerned wit

the filing deadline. (SeEHT at 110 [petitioner testified that Ms. Bassis stated that th
filing deadline could be 12 or 15 months and that she would look into ithlseEHT
23-25, 107-08; Petitioner’s Exhibit No. 10).

Petitioner’s letters were consistent witls koncerns about the filing deadline, ar
with Ms. Bassis’ failure to communicate wipletitioner about the filing deadline, at lea
at some time before May 15, 2006 (stsitioner's Exhibit No. 23 [wherein petitioner
stated that she had informed him by letter “of an extra 90 days”]. Moreover, petitio
letters appear to accurately reflect Ms. Bgidsillure to communicate with petitioner. i
his letter dated DecemberZ)05, petitioner stated that she had not been accepting I
calls, which is consistent with her phone log (Beétioner’s Exhibit No. 3 at 1 [there a
no phone calls listed from October 2805 to February 27, 2006]; selsoEHT at 66-
68, 85-86, 88-89), and that twsas his second letter. (SPetitioner’s Exhibit No. 17).
In his letter dated Januaty, 2006, petitioner stated that he had not heard from her,
which is consistent with her phone log ($&sitioner’'s Exhibit No. 3 at 1) and with her
post office box issues between November 2005 and April 2006 (3€at 63-65). (See
Petitioner’'s Exhibit No. 18). In his letterteéa March 29, 2006, petitioner stated that h
still had not heard from her, which is conergt with her post office box issues but is
inconsistent with her phone log (seetitioner’s Exhibit No. 3 at 1 [there is a phone c4g
listed on February 28, 2006])._(SBetitioner’s Exhibit No. 21).

There is no doubt that petitioner sent her the letter dated July 11, 2006 (see
Petitioner’'s Exhibit No. 24). _(SdeHT 61-62;_sealsoEHT at 202-03; Respondent’s
Exhibit No. 115-9). The statement in that lettethat she had told him “there’s an extr
90 days” -- was consistent with the information in his letter dated May 15, 2006 (se
Petitioner’s Exhibit No. 23).
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While it is not clear to the Court whethate received all of petitioner’s letters, h
non-receipt of his letters, if true, candeplained by her post office box issues betweeg

November 2005 and April 2006 (se&lT at 63-65; Petitioner’'s Exhibit No. 7). The fa¢

that not all of his letters to Ms. Bassjgpaar on the Mule Creek State Prison mail log
be explained by his testimony that he would send letters as non-legal mail (if he dig
consider them legal or confidentiahhdahe would send some letters (even if he

considered them legal or confidential) as non-legal mail if he was in a rush or he di

have “Proof of Service” forms (s&eHT at 123-25), and that he could not identify whig

of his letters to Ms. Bassis wesent as legal or non-legal mail (ddT at 182).

Moreover, petitioner’s testimony that Bpoke with Ms. Bassis on the phone in
February 2006, and possibly in August 2006, alloeitstatute of limitations is credible.
His testimony is consistent with her phone log (Begtioner’'s Exhibit No. 3 at 1), and
with his great concern over the filing deadline as refleictdus letters to her.

The Court finds Ms. Bassis less than doerlwith respect to her communicationg
with petitioner. Her testimony that she nedescussed the statute of limitations issue
with petitioner prior to the filing of the Petition (SE&IT 92) is undermined by
petitioner’s obvious concern with the statute of limitations issue prior to her
representation, as reflected by his comroations with other attorneys, including
Clifford Gardner (se&HT at 23-25; Petitioner’s Exhibit No. 10), at the beginning of |
representation, as reflected by petitionggstimony that she said she would look at
whether the filing deadline was 12 or 15 months, as discussed above, and during h

er

can
| not

0 not

jer

er

representation, as reflected by petitioner&iteony about one or two phone calls he had

with her about the statute of limitations and by his statements about the statute of
limitations in his letters tber, as discussed above.

In addition, the Court finds Ms. Bassis moédible with respect to her receiving
the advice she insists she obtained from other attorneys regarding the statute of
limitations. Contrary to Ms. Bassis’ temony (as well as her Declaration submitted tg
the Ninth Circuit), the Court finds that neither Clifford Gardner nor Jonathan Milber¢
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ever advised her (or petitioner) that petier had 90 days of tolling following the
California Supreme Court’s denial of hisbeas petitions to file his federal habeas
petition (seeEHT at 15-25, 32, 34; Petitioner’s Exhibit Nos. 10 and 59).
Moreover, Ms. Bassis’ testimony thataney David Goodwin also gave her
erroneous advice about the statute of limitations is uncorroborated.
Moreover, Ms. Bassis did not mention that she had consulted with other lawy,

ers

regarding the statute of limitations in petitioner’s case until she responded to the Ninth

Circuit’s order to show cause regarding sanctionsE$€E at 53), long after the district
court had rejected petitioner’'s argument for equitable tolling.

Moreover, in her response to the NinthidDit's order to show cause regarding
sanctions, Ms. Bassis grossly mischaracterized Mr. Gardner’s letter to petitioner. N
Bassis represented that “Clifford Gardreer,attorney in San Francisco with whom
[petitioner] independently conked, had concluded in a letteent directly to [petitioner]
that he had one year plus 90 days from the denial of his state habeas petition in wk
file the federal writ.” (Se@etitioner’s Exhibit No. 11 at 4-5). However, Mr. Gardner’
letter stated a directly contrary conclusion, (Beé&tioner’s Exhibit No. 10), which was
corroborated by Mr. Gardner’s credible testimony.

The Court finds that the record suggdbtst Ms. Bassis is more concerned with
her professional reputation than her profasal ethics, which serves to undermine her
credibility.

For example, she engaged in an clearlgthical attempt to obtain the Mule Cres
State Prison mail by use of a no longer valid authorization signed by petition&H$es
at 69-74; Petitioner’s Exhibit Nos. 43, 61, and 62). (S&ge 20, lines 2 through 21,
suprg. In addition, she threatened toptepresenting petitionafter he attempted,
without success, to file a Supplemer@@dijection to the Report and Recommendation
(seeEHT at 129-31; Petitioner’s Exhibit Nos. 46 and 53) and by her statement to
petitioner about the propriety of his filirgmotion under Fed. R. Civ. P. 60(b) (§44T
at 131-33; Petitioner’s Exhibit No. 36), apparently in order to dissuade him from
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pursuing relief based drer ineffectivenes?.
Petitioner has established that circumsémbeyond his control made it impossil
for him to file a timely federal habeas petition. $aee v. Diguglielmo544 U.S. 408,
418, 125 S.Ct. 1807, 161 L.Ed.2d 669 (2005)(&iprer seeking equitable tolling bear
the burden of establishing “(1) that he has been pursuing his rights diligently, and (

some extraordinary circumstance stood in his way.”).
Petitioner pursued his rights diligently from the time Ms. Bassis began to repi
him. He repeatedly comumicated, or attempted tormonunicate, to Ms. Bassis via
numerous letters and one orttelephone calls, that he svaery concerned about the
deadline for filing his federal habeas petition. Indeed, in his letter dated July 15, 2(
stated that the filing deadline was July 2006 #vad he did not want to file in the last
minute (sedPetitioner’'s Exhibit No. 18); in his lettelated March 29, 2006, he stated tk
a jailhouse lawyer told him that the statafdimitations was “not tolled during the time
we could file in the U.S. Supreme Court” ($eetitioner’s Exhibit No. 21); in his April
22, 2006 letter, he asked for whether she had checked with other lawyers about thg

deadline or researchedselaw on the issue (sBetitioner’s Exhibit No. 22); in his letter

dated May 15, 2006, he thamkker for informing him of the “extra 90 days” (see

Petitioner’s Exhibit No. 23); and in his letterteld July 11, 2006, he stated that she had

told him “there’s an extra 90 days” and that he did not want to leave it for the last mm
(seePetitioner’s Exhibit No. 24).

The issue here is whether Ms. Bassis’ actions, as supplemented by petitione
post-remand allegations and the evidentia@gring, involved an egregious or serious
instance of attorney misconduct amountingeitraordinary circumstances.” See
Holland v. Florida supra Spitsyn v. Moore345 F.3d 796, 800 (9th Cir. 2003) (“Thoug
ordinary attorney negligence will not justify equitable tolling, veee acknowledged th;

30 As noted above, petitioner , filed several motions for relief from
Judgment pursuant to Fed. R. Civ. P.‘G‘%lch the Court proceeded to rule on.
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where an attorney’s misconduct is sufficiently egregious, it may constitute an
“extraordinary circumstance” warrantiegjuitable tolling of AEDPA'’s statute of
limitations.”); seealsoMaples v. Thomgsl32 S.Ct. 912, 923-24, 181 L.Ed.2d 807
(2012) (in a case involving a petitioner’s attergpshow cause for a procedural defaul

in state court, noting that, based on the concurring opinion in Holepetitioner
alleging and showing abandonment by hisragyg, as opposed to egregious attorney
error, would establish “extraordinacyrcumstances beyond his control”).

The Court recognizes that Ms. Bassis did perform various tasks during her
representation of petitioner. She did conduttimal (albeit, inadequate) legal researc
about the filing deadline (s¢eHT at 44-45, Bassis Deposition at 68-69 [counsel’s
testimony that she came across Abehale conducting research at home in an handbc
on habeas corpus law, that she relied on Atzetietermine when to file the Petition, ar
that she was not aware of Whaethe time of the filing of the Petition); she did
occasionally communicate with petitioner abeatious matters related to the Petition,
including the filing deadline_(sdeetitioner’s Exhibit Nos. 23 and 24); she did
communicate with petitioner’s mother about petitioner’'s caseEbBeat 90; Petitioner’s
Exhibit No. 19); she did prepare and file tetition (albeit, untimely); she did attempt
persuade the district court and the NinthcGit to find that the Petition was not untime
and she did continue to communicate with petitioner through 201&t$€at 69-70, 89
175-77; Petitioner’s Exhibit No. 3; Respondent’s Exhibit No. 112).

However, based on Ms. Bassis’ adnossihat it was important to know the
controlling Circuit Court decisions interpreting AEDPA’s statute of limitations E4¢€
at 41-42), her testimony that she relied on a Sixth Circuit decision (which directly
contravened the binding Ninth Circuit decisiamdetermining the filing deadline, and
that she did not having any knowledge of the binding Ninth Circuit decision prior to
filing of the Petition (se&HT at 42-45; Bassis Deposition at 68), her false testimony
she received specific advice from Mr. @aer and Mr. Millberg about the filing
deadline, her uncorroborated testimongttbhe received specific advice from Mr,
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Goodwin about the filing deadline, hertiesony that by February 8, 2006 (four month
prior to the expiration of the statute of limitations) she told petitioner not to call her i
to limit communication in writing_(seBHT at 68), and her lack of responsiveness to

petitioner’'s concerns (communicated in leftend phone calls) about the filing deadline,

the Court finds that Ms. Bassis’ conductstantamount to abandonment, and therefo
constituted “extraordinary circumstances.” $tland supra560 U.S. at 652 (noting

certain facts suggesting that the petitioner’s counsel’s actions may have amounted
more than simple negligence: “[Counsel]dd to file Holland’s federal petition on time
despite Holland’s many letters that repebtesnphasized the importance of him doing
so. [Counsel] apparently did not do the research necessary to find out the proper f
date, despite Holland’s letters that went scafato identify the applicable legal rules.

[Counsel] failed to inform Holland in a timely manner about the crucial fact that the
Florida Supreme Court had decided his cagajn despite Holland’s many pleas for th

information. And [counsel] failed to commuaie with his client over a period of years

despite various pleas from Holland that [calhsespond to his letters.”); Gibbs v.
LeGrand 2014 WL 4627991, *4-*6 (9th Cir. 2014) (finding that the petitioner’s
counsel’s failure to notify the petitioner ofetlstate supreme court’s denial of his appe
of his state post-conviction petition until after the expiration of the statute of limitatig
and failure to communicate with the petitiofiever a period of years,” despite the
petitioner’s repeated inquiries, was egoe conduct amounting to abandonment, ang
therefore constituted an “extraandry circumstance”); Doe v. Busjsupra 661 F.3d at

1012-13 (finding that the petitioner had estdi#is “extraordinary circumstances” baseg
on his counsel’s failure to file a fedetabeas petition after making numerous promis
to timely file, and on his counsel’s failurereturn petitioner’s file until long after the
statute of limitations had run); Spitsyn v. Moosepra 345 F.3d at 800-02 (9th Cir.
2003) (finding that the petitioner had establghextraordinary circumstances” based (

his counsel’s failure to prepare and filpeatition even though he was hired almost a fy
year in advance of the deadline, his cousdailure to communicate with him and his
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mother even though they attempted to contact his counsel by phone and in writing
numerous times, and his counsel’s failure to return his file until after the statute of
limitations had run); sealsoTowery v. Ryan673 F.3d 933, 943 (9th Cir. 2012) (findin

g

that the petitioner did not establish “extrdioiary circumstances” based on his counse|’s

failure to raise a certain claim: “In contrast to Hollahdwever, Towery makes no clair

that [counsel] performed incompetent legark, failed to communicate with him,
refused to implement his reasonable requests or failed to keep him informed of key
developments in his case. Nor, in contrast to Maplels[counsel] cease serving as
Towery’s agent in any meaningful senselaft word or leave Towery without any
functioning attorney of record. Towery’s claim of abandonment is therefore
unpersuasive.}:

Because petitioner is entitled to equitablérig of the statute of limitations, this

3 Respondent cites several cases -- Ma a Cadet v. Florida Dept. of

Corrections 742 F.3d 473, 481-82 (11th Cir. 2014) ounserls] negligence in miss
the filing deadline does not mean that he abandoned or effectively abandoned [the
Eetltloner]. Ne%hgence, however grossnat the same as abandonment.”): Kingdom
amerquée 392 Fed.Appx. 520, 5227 (9th Cir. 2010) (“[T]he district court correctly
etermined that [the petitioner’'s] evidence emetby a andonlngi:zhls client, but simp
by misunderstanding the fllln% eadline undexr th.”"AEDPA[.])"; Rivas v. Fische68

F.3d 514, 538 (2d Cir. 2012) (“[I]n order t@eito the level necCessary to constitute an
‘extraordinary circumstance,’ for purposgtolling § 2254's limitation period, attorney
negligence must be so egregious asnmunt to an effective abandonment of the
attorney client relationship.”); Towery v. Ryaupra673 F.3d at 941 (applying attorne
abandonment standard to petitioner’s claim that “extraordinary circumstances”
constituted exception to bar on secondwgcessive petition);: Mackey v. Hoffma&82
F.3d 1247, 1251, 1253 (holding that, under Maptesinsel’s tailure to timely file a
notice of appeal may constitute “extraordinary circumstances” based on‘abandonm
for the proposition that a counsel’'s abandonment of his client, rather than counsel’s
neg{llgence with respect to the statatdimitations is necessary for finding
“extraordinary circumstances.” (SBeturn at 4-5), As discussed herein, the Court h
found that MS. Bassis was far more thagligent with respect to the statute of
limitations; she in effect abandoned petitioner.

—
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Court finds that the Petition should not be dismissed as untifely.

DATED: October 15, 2014 W QW

STEPHEN J. HILLMAN
UNITED STATES MAGISTRATE JUDGE

32 Parties may file Objections within thlE'%_day_s of the issuance of these
Amended Findings and Conclusion. Assag any Objections to these Amended
Findings and Conclusion do not cause the Cmichange its view regardlngI petitioner
entitlement to equitable tolling, thedenended Findings and Conclusion will be
incorporated into the Court’s Report dRdcommendation addressing the merits of th
claims alleged in the Petition.
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