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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

TRAFFICSCHOOL.COM, INC.,, a Case No. CV067561 PA (CWx)
California corporation; DRIVERS ED The Hon. Percy Anderson
DIRECT, LLC., a California limited

liability company,
Plaintiffs, DEFENDANTS' POST TRIAL
[PROPOSED] FINDINGS OF FACT
V. : | AND CONCLUSIONS OF LAW
EDRIVER, INC., ONLINE GURU, Trial Date: November 6, 2007
INC., FIND MY SPECIALIST INC. " Time: 8:30 a.m.
and SERIOUSNET INC., California Crtrm: 15
corporations; RAVIK. LAHOTI, an . L
indrvidual; DOES 1 through 10. [Complaint Filed November 28, 2006]
Defendants.
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Defendants' hereby submit the following post-trial findings of fact and

conclusions of law:

FINDINGS OF FACT

Background Facts Regarding The Defendants

1. Raj and Ravi Lahoti own, in equal shares, an entity call Biz

Groups, Inc. Biz Groups, Inc. owns Online Guru, Inc., EDriver, Inc., and Find My

Specialist, Inc. [Ravi Lahoti Trial Decl., § 2.]

2. The DMV.ORG domain is owned by defendant EDriver, Inc. and

licensed to Online Guru for exclusive management of the website. The DMV.ORG

website was launched in 1999 and presently contains approximately 4,000 distinct

webpages with information pertaining to vehicle- and driver-related needs. [Raj

Lahoti Trial Decl., 99 2-3; 11/6 RDT 20:19-24, 21:6-8 (Raj).]

3. Ravi Lahoti turned over the management of DMV.ORG to Raj

Lahoti in 2003 and since then Ravi Lahoti's involvement with DMV.ORG has been

relatively limited. [Ravi Lahoti Trial Decl., 9 5.]

4. Ravi Lahoti solely owns SeriousNet, Inc., which is not part of the

BizGroup organization of companies. [Ravi Lahoti Trial Decl., §3.]

5. The DMV.ORG website does not implicate any serious threat to

public health and safety.

I /
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Background Facts Regarding Plaintiffs' Businesses

6. TrafficSchool.com owns the TrafficSchool.com website, from

which it sells online traffic school courses in California, Texas and Florida.
[11/6 Reporter's Daily Transcript ("RDT") 138:24-139:6; 163:9-165:24, 167:1-
168:12, 170:18-171:10 (Creditor); Designated Creditor Depo., 66:3-7, 71:4-11,
72:10-18.]

7. In 2005, TrafficSchool.com provided both traffic school and

driver's education services from the TrafficSchool.com website. In 2006, the driver's

education portion of the TrafficSchool.com business was transferred to a new entity,

DriversEdDirect. [11/6 RDT 150:11-151:7 (Creditor).]

8. Plaintiff DriversEdDirect provides driver's education courses for

new drivers and behind-the-wheel training. [11/6 RDT 139:7-12 (Creditor).]

9. TrafficSchool.com served approximately 58,000 customers in

California in 2005 and 57,000 in 2006. In comparison to population statistics in

California, Florida and Texas, TrafficSchool.com serves a significantly smaller

e T S

portion of the traffic school market in Florida and Texas than in California.

[11/7 RDT 11:15-12:2, 13:6-17:4 (Creditor); Designated Creditor Depo., 94:10-23;

Defendants' Second Request for Judicial Notice, Item 1.]

Standing: Plaintiffs And Defendants Do Not Compete p
. .2 /" Proposed findings. .
y, violates Loea| Rule 52 3($kd|!-no* mak:"u&rm

! - : 0 a\\cjg-\ims.. .
10.  Plaintiffs allege competition with DMV.ORG on threebases:

(a) DMV.ORG acts as a referral source in California and other states for third party

traffic schools and drivers education and Plaintiffs offer traffic school and drivers

g
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education services through their websites; (b) "both Plaintiffs and Defendants act as
a referral source for third party traffic schools and drivers education in various
states"; and (c) "both Plaintiffs and Defendants advertise other third party services

and receive financial consideration from those third parties.” The latter two bases

are the only viable bases upon which the parties may be deemed to compete, as the

Court rejected the first basis on Defendants' motion to dismiss. [TAC, 9 20(a)-(c);
1-24-2007 Order.]

11. DMV.ORG's core business is to act as an internet publishing

company, with 99 percent of its revenues derwed from advertising. [11/7 RDT
169:15-25 (Raj).]

12. DMV.ORG does not earn any revenue until a visitor to its

website clicks on an advertisement on the site, goes to the third party advertiser's

website and takes some action on that third part;';teh [11/7 RDT 190:3-6
(Moretti).]

13. A visitor on DMV. ORG must chck through to an advertiser's

websxte to purchase traffic school; the serv1ces are not for sale on the DMV.ORG
Web51te [11/6 RDT 25:5-24 (Raj).]

Cm———————

14.  Find My Spemahst owns the Teen Drlvers Educatlon domain for

purposes of tracking sales generated by DMV ORG advertisements, but Golden

State Private School a th1rd party drlvers educatlon provider, has created the content

of and manages the web31te, [11/6 RDT 104:25-106:9, 119:1-6, 122:17-124:11,

124:20-125:14, 126:14-23 (Raj).]

4.
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15. TrafficSchool.com's core business iiprovidin@online traffic

school services. [11/7 RDT 103:2-5 (Kramer).] l‘whuh incdudes

s S

macketing and selli
l‘l’.r?m ord ohr?ff
Counrses
16.  DriversEdDirect's core business 1s(prov1d1n@ online driver's

education courses and behind the wheel training. [11/7 RDT 103:4-13 (Kramer).]

17. "Above 85, 90 percent" of TrafficSchool.com's revenue is

derived from the core business of; @)rOViding\pnline traffic school services and an

even higher portion of DriversEdDirect's revenue is derived from its core business

of(providing))nline drivers education and behind the wheel training. [11/7 RDT

103:14-22 (Kramer).]

18.  IDriveSafely and Golden State Private School are Plaintiffs'

actual "competitors” because, as Plaintiffs' principal, Eric Creditor explained, "they

provide the same courses that [Plaintiffs] provide to the same consumers." [11/6
RDT 143:15-144:10 (Creditor).]

19.  TrafficSchool.com provides traffic school courses in California
and does not earn any referral fees in California. [11/6 RDT 138:24-139:6, 162:6-
12 (Creditor); Designated Creditor Depo., 66:3-7.]

20.  TrafficSchool.com earned no referral fees in Texas for traffic .

school referrals in 2005, 2006 and through June 2007, but rather sold courses to and

collected payment dlrectly from consumers and pald thlrd partles for fulfillment of

courses. [Desrgnated Credrtor Depo., 71 4—ll 11/6 RDT 163:9-165:24 (Creditor).]

21. TrafficSchool.com earned no referral fees in Florrda for traffic

e ——— s - m e T L ——

school referrals in 2006 and through June 2007 but rather sold courses to and

-5-
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collected payment directly from consumers and paid third parties for fulfillment.

[Designated Creditor Depo., 72:10-18; 11/6 RDT 167:1-168:12 (Creditor).]

22. TrafﬁcSchool com's total referral revenue from third party

— -

providers in 2006 and through June 2007 was $5 681 | and $2, 147 respectlvely,

comprrsmg less than one percent of TrafﬁcSchool.com s gross revenue. [11/6 RDT
170:19-171:13 (Creditor); Trial Exhibits ("TEs") 26 (PLO1685), 62, 63a; Designated
Creditor Depo., 322:22-25.]

23. DriversEdDirect earned no referral revenue for the advertisement

of driver's educat1on courses; rather DrlversEthrect collected the consumer dollars

and spllt the revenue w1th the driver's education prov1ders [11/6 RDT 169:7-170:17
(Creditor); TE 26.]

24. TrafficSchool.com has earned less than $1,000 on average over

the last four years for non—trafﬁc school/drrvers educat1on related advert1smg

revenue. [11/6 RDT 173:5-24 (Creditor); Designated Creditor Depo., 81:1-82:12;
TE 27 (PLO1688).]

25. TrafficSchool.com does not earn any referral revenue for the sale

of driving records; since 2006, it has sold driving records directly to consumers in

| California. [11/6 RDT 173:25-174:18 (Creditor).]

26.  DriversEdDirect has earned no more than "a couple hundred

T ——

dollars a month" on non-trafﬁc school/drivers educatlon related advertising.

[Designated Creditor Depo., 108:21-109:12; 326 16-327:3. ]

6
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27. Plaintiffs' referral revenue and non-traffic school/drivers

education advertising revenue comprises a de minimus portion of their businesses

such that they cannot be deemed to compete with Defendants in any meaningful_

sense.

Use of the DMV.ORG Domain Is Not Literally False

28.  Approximately 24 states use the term "DMV" in reference to

their state motor vehicle department. [Defendants' Request for Judicial Notice

("RIN™), Item 10.]

29.  The term "DMV" is generic, as demonstrated by the State of
California's federal registration for the mark "STATE OF CALIFORNIA DMV
DEPARTMENT OF MOTOR VEHICLES" in which the State of California

expressly disclaims any right to exclusive use of the terms "DMV" and

"DEPARTMENT OF MOTOR VEHICLES." [Defendants' RIN, Items 8-9.]

]

DN DD NN NN NN e e e
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30. The use of the .ORG top level domain by DMV.ORG is not

improper, since the .org top level domain is an "open" and "unrestricted” domain

name (meaning anyone can register a .ORG, including commercial entities).

[Defendants' RIN, Item 4.]

31.  Incontrast to the .ORG top level domain, .GOV is restricted to

federal and state government entities. A very substantial majority (48) of state

motor vehicle departments use the .gov or .us top level domain. [Defendants' RJN,

Items 5, 10.]

i
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32.  DMV.ORG expressly disclaims any affiliation with any

government entity on every page of the site, in contrast to other similar websites,

such as DrivingLinks.com, eDMV.com, and DM\‘Eaﬁljc-i‘ons.org. [Raj Lahoti Trial

Decl., 1 25-27, 29-34; TEs 623-625, 631; Designated Creditor Depo., 270:14-20,
272:16-20; TE 20 (DEF00990-00991); Defendants' RIN, Items 11-12.]

33.  Plaintiffs admit that DMV.ORG was "non-offensive" and not
actionable until at least October 2006. [Defendants' RIN, Items 1-2.]

34.  Nothing on the DMV.ORG website constitutes an express
misrepresentation of fact. [Compare 11/6 RDT 151:20-152:24, 157:18-158:16
(Creditor); 11/7 RDT 63:1 1-16; 65:25-66:22, 68:3-6 (Kramer); TEs 611
(LowestPriceTrafficSchool), 89 (dmvapprovedtrafficschool.com).]

DMV.ORG Is Not Likely To Mislead An Appreciable

Number Of Reasonably Prudent Consumers

35.  Since at least September 24, 2002, DMV.ORG has disclaimed at

the bottom of each page of the website any affiliation with any government agency

in text at least the same size as the other informational text on the site. [Raj Lahoti

Trial Decl., 9 25; TEs 623-625, 631.]

36. The bottom disclaimer on DMV.ORG has evolved over time

and, since 2003, has also stated in bold text that the site is a privately owned, for

rofit corporation. [Raj Lahoti Trial Decl., § 26; TEs 624-625, 631.]

37.  Since at least March 17, 2004, the clarifyihg "welcome

statement” on the homepage of DMV.ORG has explained: "Since government sites

- -8-
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can sometimes be confusing to use, we have made this guide for the average user to
understand." [Raj Lahoti Trial Decl., §27; TE 625.]

38.  The content and structure of DMV.ORG was revised in October

2006, though the primary look and feel of the website remained similar to what

immediately preceded it, inciuding' (a) the use of the header "No need to Stand in

Line, Your DMV Guide is Now Online" on the homepage (replaced after the suit bz

"The Unofﬁ01al Guide to the DMV"); (l;) the use of the introductory sentence,

"Since government DMV sites can be confusing to use, we have developed this free

o e

& comprehensive guide for the average user to understand"; (c) the use of bottom

disclaimers on every page; and (d) the use of the DMV.ORG license plate logo in

the top left of every page. In short, there is no "vast difference" as to the website
from February 2006 to October 2006. [11/6 RDT 189:18-190:16 (Creditor); Raj
Lahoti Trial Decl., § 35; TEs 627 and 628 (compare).]

39.  Since inception of this litigation, Defendants have added further
disclaimers to DMV.ORG in the upper left corner of every webpage ("DMV.ORG is

not affiliated with any government agency"), in the title caption on the main

-homepage and on each state-dedicated sub homepage ("The Unofficial Guide"), and

on the DMV.ORG license plate logo appearing in the upper left corner of every
webpage ("Unofficial Guide to the DMV"). [Raj Lahoti Trial Decl., {9 29-34; TE
631.]

40. In 2006 and through September 2007, there have been

approximately 46 million and 44.6 million visits, respectively, to DMV.ORG.
[Moretti Trial Decl., § 4; TE 674.]

0.
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41. DMV.ORG receives on average more than 1 million visits per
week, about 150,000-175,000 per day. [Moretti Trial Decl., | 4; TE 674.]

42.  In 2006 and through September 2007, over 50 percent of
DMV.ORG visitors entered the website through either the DMV.ORG main
homepage or one of the 51 state-dedicated sub homepages (including the District of
Columbia). [Moretti Trial Decl., § 5(b); TEs 7, 672.]

43.  Approximately two-thirds of DMV.ORG's visitors view either

the main homepage or one of the 51 state-dedicated sub homepages, with the

conspicuous "Unofficial Guide" title, while visiting DMV.ORG. [Moretti Trial

Decl., 9§ 7-8; TE 675.]

44.  The average visitor to DMV.ORG views more than 5 pages per
visit. [Moretti Trial Decl., §9 9-10; TEs 676-677.]

45.  Inboth 2006 and 2007 (through September), the DMV.ORG
California traffic school webpage did not rank among the top fifty entry webpages
for the site; and only one-third of one percent of DMV.ORG's visitors entered the
fiftieth ranked entry webpage. [Moretti Trial Decl., 9 13-14; TEs 7, 672.]

46. In May 2007, 0.13 percent (about 4,000) of DMV.ORG's visitors
entered the website through the California traffic school webpage and only 25

percent of those visitors viewed only that webpage and exited the site from that

page. [11/7 RDT 178:23-179:10 (Moretti); TEs 109. 641-642.]

47.  Apart from clicking on the IDriveSafely advertisement on the

DMV.ORG California traffic school webpage, visitors to the page can exit the

-
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DMV.ORG California traffic school webpage by various mechanisms including by

typing in a new domain, closing the web browser, clicking on the web browser's

home button, clicking on bookmarks, or clicking on another advertisement on the

webpage. [11/7 RDT 217:24-218:21 (Moretti).]

48.  Of the visitors entering DMV.ORG directly to the California

traffic school webpage, approximately 75 percent visit other DMV.ORG webpages.
[Moretti Trial Decl., Y 15-17; TEs 109, 642.]

49. In May 2007, there were approx1mately 18,000 visits to the

DMV. ORG Cahforma trafﬁc school webpage and 33 OOO page views of that same

page. [Morett1 Tnal Decl 15-16, 18; TEs 109 (p.1), 645 (p.2).]

St

50. A consumer searching for online traffic school services will

likely look at a variety of different sites before making a purchasing decision.

[Designated Maronick Depo., 217:13-17.]

51.  Traffic school consumers take extra precautlon at the time that

—

they are makmg a purchasnig déélsmn [Demgnated Maromck Depo., 217:18-

218:14.]

52. A visitor to TrafficSchool.com would have to view
approximately 9 distinct webpages to complete a purchase of a traffic school course,
and would spend at least three minutes navigating through TrafficSchool.com

webpages to make a purchase. [11/7 RDT 49:12-51:15 (Kramer).]

53. A visitor to DriversEdDirect.com would have to view

approximately 7 distinct webpages to complete a purchase of a drivers education

5
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course and would likely spend more than three minutes to navigate through the
DriversEdDirect.com webpages to make a purchase. [11/7 RDT 51:16-52:6
(Kramer).]

54. Plaintiffs sent letters to various states about DMV.ORG but no
state has joined this suit. [11/7 RDT 88:25-89:6 (Kramer).]

55. Inresponse to a letter from Plaintiffs, the State of Georgia wrote

to Plalntlffs that it had "reviewed the contents of www.DMV.ORG ... and founc_l no

mlsleadlng information." [Designated Creditor Depo., 287:3-288:6; TE 58.]

56. The state of Pennsylvania has entered into a linking agreement
with Online Guru, an agreement by which Pennsylvania confirmed DMV.ORG's
express right to link to the Pennsylvania motor vehicle website from DMV.ORG.
[Moretti Trial Decl., 4 27; TE 659.] .

57. In October 2006 Onhne Guru added state flags for each state on

the state—dedlcated sub homepages Onlme Guru recelved no complaints regardmg

the use of these state flags until March 2007, when the state of New York contacted

Online Guru and requested removal of the state flag. Online Guru promptly agreed

to remove and did remove the New York flag and so advised the state of New York. |

The state of New York then replied that it regarded the matter as "closed.” (Raj
Lahoti Trial Decl., §936-37; TE 139.]

58.  Online Guru has received no other complaints regarding the use

of state flags on the website, but decided at the time that it took down the New York

state flag to take down all other state flags as well. The state flags were therefore

-12.
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only on the website from October 2006 through March 2007. [Raj Lahoti Trial
Decl., 4 39.]

59. In spite of Plaintiffs' agitation, no state has joined their effort and

many states voluntarily provide DMV.ORG with updated information. [11/7 RDT
88:25-89:6 (Kramer); Moretti Trial Decl., 4 25; TE 635.]

60. Online Guru's sponsored advertising listings in Yahoo! and
Google are subject to Yahoo!'s and Google's approval and their extensive rules
regarding .the content of sponsored advertisement listings. [Raj Lahoti Trial Decl.,
18; 11/7 RDT 49:5-11 (Kramer).]

61. Online Guru has changed the sponsored listings for DMV.ORG

on Google and Yahoo' to further remforce that the webs1te is not affiliated with the

government by usmg terms such as "Unofﬁc1a1 Gulde " "Driver's Ed Info,"
"California DMV Info "and "The unofﬁ01al guide to the CA DMV." [11/6 RDT

99:6-18, 102:10-103: 14(RaJ)]

62. DMV.ORG's search engine marketing sponsored listings across

time actually resemble the organic listing that Google and Yahoo post for

DMV.ORG, which includes the phrase "California DMV" in the header, suggesting
that Google and Yahoo view those descriptions as reasonable. [11/6 RDT 97:23-
9972, 99:19-100:19, 102:10-103:14, 103:15-104:17; TEs 323, 324 (p.2), 670, 671.]

63. A reasonably prudent consumer moving from search engine

result listings and viewing DMV.ORG in its full context, would understand that it is

not affiliated with any govemment entity, as indicated by the .ORG top level

domain, the multiple disclaimers on the SIte and other clarifying language

-13- S
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No Evidence Of Intent To Deceive

64. DMV.ORG has always utilized disclaimers and clarifying
language on its site. [Raj Lahoti Decl. 4 25-27; TEs 623-625.]

65. DMV.ORG's use of disclaimers and clarifying language

substantially exceeds what is done, or not done, by others including Plaintiffs.

[Defendants' RIN, Items 11-13 (other similar type sites, no disclaimers); 11/6 RDT
205:25-206:25 (no disclaimer on DrivingLinks.com); TE 20 (DrivingLinks.com);
11/7 RDT 20:4-8 (no disclaimers on FloridaTrafficSchool.com).]

66.  Online Guru, under the direction of Raj Lahoti, has made

voluntary changes to DMV.ORG to reinforce the message that there is no affiliation
with the government. [Raj Lahoti Decl. Y 29-34; TE 631.]

No Appreciable Evidence Of Confusion On DMV.ORG

67. DMV.ORG has approximately 175,000 visitors per day but

receives only a couple hundred emails per day from visitors to the website. [11/6

RDT 113:14-114:2 (Raj).]

68.  On a weekly basis, DMV.ORG receives approximately 20 emails

from visitors expressing appreciation or praise for the informational services

provided on the DMV.ORG website. [Moretti Trial Decl., § 25; TE 635.]

69.  Although a few of the couple hundred emails that DMV.ORG

receives each day may suggest that a particular visitor misunderstood the nature of
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the site, these emails do not represent an appreciable number of confused consumers

in comparison to the traffic on the website.

70.  Although a few websites appear to misdirect Internet users to

DMV.ORG, this mlsdlrectlon is 1n51gn1ﬁcant in comparlson to the approximately

70,000 websites or internet artlcles that link to DMV ORG. [11/6 RDT 114:3- 12 ]

71.  Every month, DMV.ORG receives emails from employees of

state agencies who willingly update or clarify information about the state agency

information on the DMV.ORG website. Since Jé}lﬂ'éry'2007, employees of at least

20 different states have offered corrections or _(_:lariﬁcations to information on

DMV.ORG. [Moretti Trial Decl., § 26; TE 640.]

72.  While it is the practice of Plaintiffs' driving instructors to speak

to their behind-the-wheel students regarding the related driver's education program,

Shannon Robertson is the only student p laiﬁﬁf‘f_ﬁé_éWaﬁ'r_é' of that expressed some

confusion as to driver's educatlon advertlsements on DMV.ORG. [Designated

Creditor Depo., 395:1 1-396:6, 396:20-397:15.]

73.  Plaintiffs' third party witness, Lisa Warren, President of The

Online Traffic School, Inc., was e;llegedly éoﬁfusea by the advertisements on

DMV.ORG, but viewed only a single page of the DMV.ORG website for

approximately a minute and could not recall the page she viewed. [11/7 RDT

133:25-134:3, 134:23-135:11, 135:22-136:15 (Watren). ]

74.  Warren went on the DMV.ORG website in search of official

state Texas logos (not driver's education or traffic school services), but could not

find any. [11/7 RDT 135:12-21 (Warren).]
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75. Warren agreed that the amended DMV.ORG license plate logo,

which includes the phrase "Unofficial Guide to the DMV," was not confusing.

[11/7 RDT 136:24-137:20 (Warren); TE 631.]

Survey Evidence Shows No Confusion

76. Defendants' survey expert, Hollander, showmg respondents three

DMV.ORG/CAR.ORG pages plus a third party traffic school page, found that only
1.0 percent of Cahfomla respondents (3/286) for the test group (DMV ORG stimuli)

s

identified DMV ORG as afﬁhated w1th fhe DMV/state/ government (again, in either

direction) Whereas 2.5 percent of Cahforma respondents (5/197) for the control

group (CAR.ORG stlmuh) 1dent1ﬁed CAR. ORG as afﬁhated with the

DMV/state/government [Hollander Trial Decl , 9 25(b)- (c) TE 193]

77.  Not a single respondent residing in any of the four other tested

states (that do not use the "DMV" moniker) perceived DMV.ORG as affiliated with

lthe government, whereas 2.0 percent of respondents in the non-DMYV states

identified the control, CAR.ORG, as affiliated with the DMV/state/government.
[Hollander Trial Decl., § 25(b)-(c); TE 193.]

78. By subtracting the Hollander control group findings from the test

group findings, it is apparent that no confusion as to source can reasonably be

attributed to the use of the DMV.ORG domain name. [Hollander Trial Decl.,

125(c).]

79.  None of the respondents to the Hollander test survey

(DMV.ORG) or control survey (CAR.ORG) perceived a sponsorship between
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DMYV.ORG or CAR.ORG, respectively, and the government. [Hollander Trial
Decl., 9§ 25(d).]

80. Plaintiffs' expert, Maronick, surveyed respondents only in

relation to California traffic school, did not address states not using the "DMV"

moniker, and gave no opinion whatsoever as to driver's education. [Designated
Maronick Depo., 83:24-84:1; 96:18-19.]

81. Maronick surveys 2 and 3 do not provide meaningful results as

to confusion because of their methodology flaws including:

(a) the failure to mimic a visitor's actual experience through the

use of'i improper stlmuh and dissection of DMV ORG into component parts — search

results, the domam and the top two- thlrds of a single webpage (a page through

which less than 1/3 of one percent of DMV ORG visitors enter the site) [TE 142
(Simonson Decl., ﬁ 42, 49-51); Designated Maronick Depo., 13:4-14:4; Moretti
Trial Decl., Y 13-14; TEs 7, 672];

(b) the use of leading questions [TE 142 (Simonson Decl., 99 37-
39, 41-48); Designated Maronick Depo., 54:7-10];

(c) the combination of key questions on the same page creating a

demand effect (e g "Is this Webs1te endorsed by any government agency?"

(question 6) followed on the same page by "What government agency?" (question

TN JTE 144 (Surveys 2-3, questions 6-7 and 8-9); Designated Maronick Depo.,
39:5-11; 40:5-23; 44:2-18; 96:20-97:12; 97:17-21; 100:2-7; Simonson Decl., 9 23,
45-48];
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(d) the failure to include a control, which Maronick himself has

described in literature on surveys as "indispensable" in Lémliam Act é;sés [TEs 142,
143; (Simonson Decl., Y 53-55); Designated Maronick Depo., 34:5-35:5; 72:15-
73:13]; and

(e) the failure to instruct survey respondents not to guess.
[TE 142 (Simonson Decl. 9 44, 57); Designated Maronick Depo., 45:17-46:22;
95:25-96:1; 172:4-173:11].

Materiality: No Evidence That The Alleged

Misleading Advertising Affects the Purchasing Decision

Tmpeoper o cefer 4y allegth i plesdungas fiaded

/ L.-R.S2-3
82. Plaintiffs allege that DMV.ORG unfairly benefits by misleading

consumers to believe that the site is an actual government entity (or is

affiliated/endorsed by the government) and thereby compelling consumers to

purchase the courses advertised on DMV .ORG instead of Plaintiffs' courses.

83. There is no evidence that consumers care more about

government recommendation of one acceptable traffic school course over another

acceptable traffic school.

84. In fact, Plaintiffs expert, Maronick, understood the phrase
"recommended by the DMV," which he devised for survey 4, to mean that a traffic
school course would serve to discharge a traffic ticket. [Designated Maronick Depo.,

139:21-140:15.]

85. There is no evidence that the traffic school and drivers education

courses advertised on DMV.ORG are not in fact approved by the government.
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