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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

© 00 N oo o B~ w N P

L
kO

GLEN TIBBLE, et al., CV 07-5359 SVW (AGRXx)

Plaintiffs,
VS. FINDINGS OF FACT AND
CONCLUSIONS OF LAW
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EDISON INTERNATIONAL, et al.,
Defendants.
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l. Background Information
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Named plaintiffs Glenn Tibble, William Bauer, William Izral, Henry Runowiecki,
Frederik Sohadolc, and Hugh Tinman, Jr. (caoiety, “Plaintiffs”) filed this class action on
August 16, 2007 on behalf of Edison 401(k) Savings Rlthe Plan”) andlbsimilarly-situated
participants and beneficiarie$ the Plan, against Defendaidison International (“Edison”),
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Southern California Edison Gpany (“SCE”), the Southern California Edison Company
Benefits Committee (“Benefits Committee”) etkdison International Trust Investment
Committee (“TIC”), the Secretary of the SGEnefits Committee, SCE’s Vice President of
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Human Resources, and the MarmagieSCE’'s Human Resourcesrisiee Center (collectively,

N
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“Defendants”). Plaintiffs sought recovery undlee Employee Retirement Income Security Ac
(ERISA), 29 U.S.C. § 1332(a), for alleged finmhdosses suffered by the Plan, injunctive and

other equitable relief based on alleged breachése Defendants’ fiduciary duties.
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Plaintiffs are former employees of Midwé&seneration, LLC, an indect subsidiary of
Edison Mission Group, Inc., which in turn isabsidiary of Edison. Edison is the parent
company of SCE (both entities rafed to collectively as “Edison”). SCE is a utility that
provides electricity to retail custners in California. SCE isdlsponsor of the Plan, which was
created in 1982 and is maintained for all employddadison-affiliated companies. The Plan ig
a defined contribution 401(k) Savings Plan, wherein, “particgdaatirement benefits are
limited to the value of their owindividual investment accounts, which is determined by the
market performance of employee and employer contributions, less expehibdde v. Edison
Int’l, 135 S.Ct. 1823, 1825 (2015)T{bble I'). During the relevant time period, Edison

employees were able to contribute from 1% to & %heir eligible earmigs to the Plan on a pret}

tax basis, up to annual limits of the InterRa&venue Code, and Edison was able to match son
contributions to the Plan. Plaintiffs were partanps in the Plan duringétrelevant time period.

Atissue in the instant case are 17 mufuals that Defendants selected as Plan
investment options in March 1999. For eaclkhef17 funds, Defendants initially selected the
retail shares instead of the institutional sharefaited to switch to institutional share classes
once one became available. In general, institatishare classes are dahle to institutional
investors, such as 401(k) plans, and may recaucertain minimum investment. Institutional
share classes often charge lower fees (i.ewarlexpense ratio) because the amount of asset
invested is far greater than the typical individnaestor. The investment management of all
share classes within a single mutual fund éntetal, and managed within the same pool of
assets. In other words, withe exception of the expense oafincluding revenusharing), the
retail share class and the institutional share @essnanaged identicallyRlaintiffs contend that
Defendants breached their duty of prudence by notisiwgdhe retail shares of the 17 funds at
issue to institutional shares.

A. Plan Fiduciaries and Recordkeepers

Defendant SCE Benefits Committee (“B&teeCommittee”) and its members were
among the named fiduciaries of the Plan. Beaefits Committee was the Plan Administrator
responsible for the overall structure of the Plan. Members of the Benefits Committee were
chosen by the SCE Chief Executive Officer andearequired to report to the SCE Board of
Directors. The Secretary of the SCE Benefisnmittee, a Defendant in this action, was a
named fiduciary of the Plan dag the relevant time period.
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Additionally, SCE’s Vice President of Hum&esources and the Manager of SCE’s
Human Resource Service Center (now called “Beatdministration”), bolh Defendants in this
action, were named fiduciariesthie Plan during #arelevant time period. The Benefits
Administration staff was responsible for ireptenting administrativehanges to the Plan,
overseeing the budget for the Plan adminisiratiosts, and monitoring the ongoing performan
of the Plan’s recordkeeper, Hewitt Associates, LLC (“Hewitt Associates”).

Hewitt Associates served as the third-paeiyardkeeper for the Plan. As recordkeeper
Hewitt Associates prepared reports regarding tha Rl be sent to the Plan participants and
regulators, and maintained asgym that participants can ass to make changes to their
contributions and investment elections.

The SCE and Edison International Board ofddtors delegated the authority to select
and monitor the Plan’s investment optionshte Edison International Trust Investment
Committee, (the “TIC”), a Defendant in thastion. In turn, th&1C delegated certain
investment responsibilities to the TIC Chairman’s Subcommittee (the “sub-TIC”), which foc
on the selection of specific investment optiofifie TIC and the Sub-TIC (collectively referred
to as “the Investment Committees”) were Fidnciaries during the fevant time period.

B. Structure of the Plan

Before 1999, the Plan contained six investhaptions. However, in 1998, SCE and th¢
unions representing SCE employees began collective bargaining negstiaiis a result of
these negotiations, the investment options irPla@ changed and the Plan offered a broad arf
of up to 50 options, including ten “core” options and a mutual fund window that included
approximately 40 mutual funds. In March 19981 February 2000, the Plan was amended to
provide for this structure of investmenttigms for union and non-union employees of Edison
and its affiliates. After these ahges were made, Plan participacsild select from a variety of
investment options with different risk levelscluding pre-mixed portfolios, a money market
fund, bond and equity funds, the EIX Stdéund, and dozens of mutual funds.

C. Mutual Funds

As stated above, the Plan began offering a mutual fund window to Plan participants|i

March 1999 in response to collective bargainingatiations. Before the addition of the mutual
funds to the Plan in 1999, SCE paid therentbst of Hewitt Assoates’ record-keeping
services. These services include things siscnailing prospectuses, maintaining individual

account balances, providing participant stagets, operating a website accessible by Plan

uses
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participants that allows paripants to conduct transactioasd obtain information about the

Plan’s investment options, and answering ingaifrom Plan participants regarding their

investment options. The fees for these serviem® paid by SCE, not the Plan participants.
With the addition of the mutual funds teetRlan, however, certain revenue sharing wa

made available to SCE that could be usedfsebthe cost of HewitAssociates’ record-keeping

expenses. “Revenue sharing” is a general teatréiers to the practice by which mutual funds

collect fees from mutual funalssets and distribute them to service providers, such as
recordkeepers and trustees — services the mutual funds etbetdvise provide themselves.
Revenue sharing comes from so-called “12b-1" fees, which are fees that mutual fund inves
managers charge to investors in order tofpagistribution expenseand shareholder service
expensesSee Meyer v. Oppenheimer Mgmt. Cp895 F.2d 861, 863 (2d. Cir. 1990). Each
type of fee is collected out of the mutual fuassets, and is included apart of the mutual
fund’s overall expense ratio. The expense ratibeoverall fee that the mutual fund charges t
investors for investing in tha@articular fund, whichncludes 12b-1 fees as well as other fees,
such as management fees. These fees are deducted from the mutual fund assets before 3
returns are paid owd the investors.

In 1999, when retail mutual funds were adtiethe Plan, some of the mutual funds
offered revenue sharing which were used tpfpapart of Hewitt Associates’ record-keeping
costs. Hewitt Associates théeilled SCE for its servicestaf having deducted the amount
received from the mutual funds from revenue isigar In short, revenue sharing offsets some g
the fees SCE would otherwise pay to Hewitt Associates.

The use of revenue sharing to offsetiteAssociates’ record-keeping costs was
discussed with the employee unions duringli®@8-99 negotiations. $pifically, the unions
were advised that revenue sharing fees wouldtrigssome of the administrative costs of the
Plan being partially offset from revenue shgrpayments to Hewitt Associates. Additionally,
this arrangement was disclosed to Plan paditipon approximately seventeen occasions afte
the practice began in 1999.

Il. Previous Orders
A. First Proceedings in District Court

Plaintiffs filed their clas action on August 16, 2007, and t@isurt granted Plaintiffs’

motion for class certification on June 30, 20@#®eDkt. 286. At this time, the Court also

appointed Plaintiffs Bauer, Tibble @suhadolc as class representativés. In August 2009,
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the Court granted Plaintiffs’ request to amenddlass certification to name Plaintiffs Izral,
Runowiecki, and Tinman as class representatiyesDkt. 308.

I. Summary Judgment Orders

In May 2009, both parties filed motions for summary judgment or partial summary
judgment. SeeDkts. 146, 186. The Court issuedimgs on July 16, 2009 and on July 31, 2009

granting partial summary judgment in Defendants’ favor as to the majority of Plaintiffs’ claims.

Specifically, the Court granted partial summpuggment in Defendants’ favor on the following
claims asserted by Plaintiffs: (1) whether Defamtd breached their fidiary duty by selecting
mutual funds for the Plan that did not penfioais well as the Frank Russell Trust Company low
cost index funds; (2) whether SGHeceipt of revenugharing from certain mutual funds which
offset SCE’s payments to its record-keeptawitt Associates,anstituted a prohibited
transaction under 29 U.S.C. § 11®(2) or 29 U.S.C. § 1106 J{8); (3) whether Defendants
violated the specific Plan @ament under 29 U.S.C. § 1104(a)(1)(D) by allowing some of the
fees paid to Hewitt Associates to comenfrrevenue-sharing arrangements; (4) whether
Defendants violated the Plan documents bywnailg some of the compensation for the Plan
Trustee, State Street, to be paid from floatwbether allowing State Street to retain float
constituted a prohibited transaction undetRS.C. 8 1106 (a)(1)(D); (6) whether Defendants
violated their duties of prudee and loyalty under 29 U.S.€1104(a)(1)(B) by doing any of
the following: (a) selecting sector funds, espégidde poorly-performing T. Rowe Price Science
& Technology Fund, for inclusion ithe Plan in 1999; (b) includg a money market fund in the
Plan rather than a stable valfund; and (c) structuring the i8dn stock fund as a unitized fund
instead of a direct ownership fund.

Further, the Court ruled that some of Pldisticlaims were barred due to the statute of
limitations mandated by ERISA Section 1113. Tgngvision states thdfn]o action may be
commenced with respect to a fiduciary’s breathny responsibility, dutgr obligation” after
the earlier of “six years after jAhe date of the last action whiconstituted part of the breach
or violation, or (B) inthe case of an omissiaihe latest date on whiche fiduciary could have
cured the breach or violation.” Therefore, the Couled that the applicable statute of limitations
ran back to August 16, 2001. Dkt. 295 at 12-14.

The Court relied ohillips v. Alaska Hotel & Rest. Employees Pension F@ad F.2d
509, 520 (9th Cir. 1991) to support the contentiat there is no ‘continag violation’ theory

applicable to claims subject to ERISA&tute of limitations. Dkt. 302 at 13. Bhillips, the
5
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Ninth Circuit reasoned that the limitation peridg113(a)(2) would startinning at the earliest
date on which a plaintiff became aware of the breach, and therefore, although the trustee’s
conduct could be seen as a series of breachestatiuge of limitations did not begin tolling agai
with each violation because eachdiwre was “of the same charactePhillips, 944 F.2d at 520.
Based on its analysis of the statute of limitationis, @ourt held that Platiffs’ claims regarding
retail mutual funds added to the Plarl®B9 and 2000 were barred. Dkt. 302 at 88.

il. Bench Trial

After the summary judgment rulings, two issuemained for trial: (1) whether the
Defendants violated their duty of loyalty or dutf prudence by seleat for the Plan certain
retail share mutual funds that provided fordeable revenue-sharing arrangements but chargd
higher fees to Plan participaritsan identical institutional shemutual funds; and (2) whether
the Defendants violated their duty of prudenceséhecting for the Plan a money market fund
that allegedly charged excessive management fees.

As to the mutual funds, Plaintiffs argue@tiDefendants violateoboth their duty of
loyalty and their duty of prudence by investing in the retail share slagse mutual funds
instead of the institutional shackasses of those same fundss explained, the retail share
classes of the six mutual funds offered moxefable revenue-shariragrangements to SCE but]
charged the Plan participarhigher fees than the institutiorsdlare classes. Three of the mutu
funds at issue were chosen aftee statute of limitations period; thus, Plaintiffs challenged
Defendants’ initial investmentedisions with regard to thoserfds. The other three funds were
added to the Plan before the statute of limitatfmersod; thus, Plaintiffs challenged the failure t
switch to an institutional sharclass upon the occurrencegafported significant changes in
circumstances that occurredthin the limitaions period.

a. Duty of Loyalty
1. Overall trend toward reduced revenue sharing

The Court found that from July 2002 to OctoB808, the investment selections for the
Plan demonstrated a general trend toward setgotutual funds with reduced revenue sharing
Dkt. 405 at 15. The Court foundathin 33 out of 39 instancesgticthanges to the mutual funds
in the Plan evidenced either a decrease or hohage in the revenwsharing received by the
Plan. Id. In contrast, in only giout of 39 instances did Bendants make mutual fund
replacements that increased theereue sharing received by SCHE. The Court found that “this

overall pattern is not consistent wahmotive to increase revenue sharird.”
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2. Plan changes in 2003 were not matated by a desire to capture
more revenue sharing

The Court also found that changes the Investments Staff made to the Plan’s mutual
line-up between March and June 2003 wetmotivated by revenue sharinigl. at 16. The
Court discussed email conversations condubttdieen members of the Investments Staff
concerning these proposed chandes. The Court found that whildhe email conversations
indicated that the Investmer@$aff was aware of the benefaérevenue sharing, the actual
changes made to the Plan line-up during 2003dicevidence a desire to increase revenue
sharing. Id.

The Court also discussed meetings ofltheestments Staff and Investments Committes
that occurred in 2003ld. The Court found that at meetings on June 30 and July 16, 2003, th
Investments Staff did not mala@y recommendations to the Investment Committees regardin
revenue sharingld. In fact, the Investment Staff renmmended adding six mutual funds to the
Plan and, with regard to each of those aixds, the Investment Committee selected the share
class with the lowest expensaio and the lowest revenueasimg, with the exception of one
fund which offered no revenue sharing in eitbleaire class. Based tirese facts, the Court

concluded that the 2003 changes were not motivateaddesire to capture revenue sharing. T

Court also found no evidence that Defendants wegvated by revenue sharing when deciding

to add or retain the six specific mutual fundughclasses at issue. Thus, the Court found that
Defendants did not breatheir duty of loyalty.
b. Duty of Prudence

Plaintiffs contended that Defdants violated their duty @rudence by investing in the
retail share classes rather thae itstitutional share classes of smtual funds. The retail shars
classes of each of these funds had higher erpati®s than the institional share classes; the
higher fees were directly rela¢o the fact that the retail aste classes offered more revenue
sharing that SCE would then use ftset payments to Hewitt Associates.

1. The William Blair Fund, PIMCO Global Technology Fund, and
the MFS Total Return Fund

The William Blair Fund, PIMCO Global Technology Fund, and MFS Total Return Fu
were each added to the Plan after August 161 2With respect to #se three funds, although
the institutional share classes were available at the time they were added to the Plan, Defe
chose to invest in the retail share classé®e institutional share classes of these funds had
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investment minimums. However, the Court fodlnat mutual funds wilbften waive fees for
large 401(k) plans, and that it is common foviadrs representing such plans to call mutual
funds and request waivers of these investm@nimums to secure gtitutional shares. The
Court also cited Defendants’ expeDaniel J. Esch, who desised personally obtaining “such
waivers for plans as small as $50 million in t@tssets — i.e., 5 perdahe size of the Edison
Plan.” Dkt. 405at 23. The Court found that no Defendant had called to request a waiver of
minimum for any of these funds. Furthere Gourt found that “the unrebutted evidence
establishes that a prudent fidary managing a 401(k) plan tseze of the Edison Plan could
have (and would have) obtained a veiof the investment minimumdd. at 60.

The Court stated that Defendants hadpresented any evidence that they had
“considered or evaluated the diffateshare classes” of these furvdsen they were added to the
Plan. Dkt. 405 at 53. Further, the Court fotimat had Defendants considered the institutiona
share classes, they would havdireal they were identical to thretail share classes, save their
lower cost to Plan participants. “Thus Dad@ants would have known that investment in the
retail share classes would cost Bian participants wholly unnecesgéees.” Dkt. 405 at 54.

The Court reasoned that when the Invests&taff conducted a review of the PIMCO
Fund in 2003, as they prepared to map adsats another fund into the PIMCO Fund, the
fiduciaries realized that the institutional shassl“had a significant performance history and
Morningstar rating, whereas thdai share class did not.Id. at 55. They also realized that the
institutional share class chagwer 12b-1 fees, and subseqierecommended that the retalil
shares of the PIMCO Fund be tsérred into the institutional sheaclass. The Court reasoned
that, “[h]ad they done this diligence earlier, Hame conclusion would have been apparent wi
regard to all three funds, ancetRlan participants would hasaved thousands of dollars in
fees.” Id.

Defendants argued that their investmetdc@n process wasasonable and thorough
because they relied on HFS for advice regarthegselection of mutudéinds. However, the
Court found that “[w]hile secung independent advice from HkSsome evidence of a thorougl
investigation, it is not a completefdase to a charge of imprudenced. at 42. The Court also
found that Defendants did not offer any creditdasons for why they would choose the retalil

share class of the funds insteadh# institutional share classdsl. at 60. The Court rejected

the

h




© 00 N oo o B~ w N P

N N N N N N N NN R RBP RP R R R R R R R
® ~N o U A W N P O © 0O N oo 00 M W N B O

“three possiblereasons why the Investments Staff mighddommend investment in a retail share

class rather than a cheaper institutional share clas$¢mphasis in original).

The Court concluded that “a prudent fidugiacting in a like capacity would have
invested in the institutional share classes,” tnedefore that Defendantiolate their duty of
prudence with respect to the William Blaurkd, the PIMCO Fund, and the MFS Total Return
Fund. Id. at 64.

2. The Janus Small Cap Value Fund, Allianz CCM Capital
Appreciation Fund, and Franklin Small-Mid Cap Growth Fund

With respect to the Janus Small Cap \éahwund, the Allianz CCM Capital Appreciation
Fund, and the Franklin Small-Mid Cap Grovignd, Plaintiffs argued that, although the funds
had been added to the Plan prior to AuguskD6,1, outside of the statute of limitations, they
“underwent significant changes dugithe statute of limitations ped that should have triggered
Defendants to conduct a full due diligence review of the fundsld. at 52.

The Court found that Plaintiffs had “notet their burden of showing that a prudent
fiduciary would have reviewed the availableshclasses and associated fees for the Janus,
Allianz, and Franklin funds,” due to changes in circumstarideat 70. Therefore, the Court
concluded that Plaintiffs’ prudee claims against Defendantsth respect to those funds,
failed. 1d.

B. Appeal to Ninth Circuit

On appeal, Plaintiffs arguedat the district court shadihave let them argue that
Defendants had breached their duty of prudenceresthect to all of theuhds added prior to the
statute of limitations period. While Defendaatgeed that they had a duty to monitor and
review funds for which circumstances had changed, potentially making investment in thosg
funds imprudent, they argued that Plainttited not met their burden of showing that
circumstances had sufficiently changed. The Ninth Circuit agreed and affirmed this Court’s
opinion in its entirety.Tibble v. Edison Int)l 729 F.3d 1110 (9th Cir. 2013).

C. Appeal to Supreme Court
The United States Supreme Court vacatedNinéh Circuit’s affirmance of this Court’s

summary judgment order.

! These reasons were: (1) retail share classes hadmerfoe histories and Morningstar ratings but institution
share classes did not; (2) changes to the Plan causgsioonmong Plan participants; and (3) institutional shg
classes had minimum investments that might have precluded the Plan from investing. Dkt. 488, at 57-
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Specifically, the Supreme Court reverseel Minth Circuit’s fndings concerning the
statute of limitations, holding that the Circuit Court had erred in “applying a statutory bar to
claim of a ‘breach or violation’ of a fiduciary guwithout considering the nature of the fiduciaf
duty.” Tibble lat 1828. The Supreme Court reasoned ‘thnder trust lawa trustee has a
continuing duty to monitor trust investments and remove imprudent oltesTherefore, “[a]
plaintiff may allege that a fiduciary breachee thuty of prudence by failing to properly monito
investments and remove imprudent ondsl.”at 1829. In sum, the Supreme Court held that,
regardless of whether a significanitange in circumstances occurs or when the investment w
selected, “a fiduciary’s allegedignprudent retention of an inggment” is enough to trigger the
tolling of a new statute of limitations periotd. at 1825, 1828-1829. The Court remanded the
case to the Ninth Circuit to recader in light of its decision on #hstatute of limitations issue.
Id. at 1829.

D. Remand to the Ninth Circuit

On remand, the Ninth Circuit agreed witle tBupreme Court that “the record does not
establish exactly what would have resulted ftbmapplication of the ceect legal standard,”
and remanded for this Court to consider Wmkethere was a breach of the fiduciary diuipble
v. Edison Int’| 843 F.3d 1187, 1198 (9th Cir. 2016Yiible II").

The Circuit Court distinguishddhillips, which this Court relied on in determining the
statute of limitations in its summary judgmentler, from the instant case. This Court
previously interprete@hillips to stand for the propositionah“[t]here is no ‘continuing
violation’ theory to claims subft to ERISA’s statute of limitations.” Dkt. 295 at 13. Howeve
the Ninth Circuit stated that fiact, “Phillips did not reject aomtinuing violation theory for the
ERISA statute of limitations generally; it meréigld that, for claims subject to § 1113(2), the
earliest date of actual knowledge of a breachrizetjie limitations period, even if the breach
continues.” Tibblell at 1196. Specifically, the Court reasdrthat § 1113(2) keeps Plaintiffs
with knowledge of a breach from sitting on theghts, “and allowing tl series of related
breaches to continuefd. Then, the Circuit Court directed tf@ourt to decidé “regardless of
whether there was a signifidacthange in circumstances,i&oh should have switched from
retail-class fund shares to ingtibnal-class fund shares tdffll its continuing duty to monitor
the appropriateness ofetlirust investments.Td. at 1199.

Further, the Ninth Circuit urgkthis Court to reconsider ifgevious order on attorneys’

fees. In the first trial, Plairffs sought nearly $2.5 million in attoeys’ fees and costs, which th¢
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Court denied. The Ninth Circuit stated that @urt should “reconsider ¢tfee issue in light of
the significant amount of work that was requitedindicate an import# principle,” reasoning
that this case is of “greater importance than @osrt believed” it was ahe time of its earlier
fee determinationld.

[I. Current Case

On remand, the parties agree tthegre are 17 mutual funds asue. It is undisputed that
for each of these funds Defendants selected th#é-otass instead of thastitutional-class as
Plan investment options in March 1999. The fuatissue remained in the Plan beyond Augu
16, 2001, the relevant date for the statute of #itiahs, and many remained in the Plan until
February 1, 2011, when Defendants removed all atditunds from the Plan. For 14 of the fund
institutional shares were aNable for years before August 16, 2001, and for the other three
institutional shares became dshle during the statutory period.

It is undisputed that institutional-class shaséthese mutual fundsre identical to the
retail-class shares, except that retail-class shares charge fegh. It is also undisputed that
Defendants did not switch the Plan mutual fuiftdm retail-class to istitutional-class because
they did not consider thestitutional shares until 2003.

Plaintiff contends that, considering the tioning duty to monitor Plan investments,
Defendants should have switched to institutiartass shares on August 16, 2001 for 14 of the
funds, and for the other three funds the swaticbuld have been made on the day when the
institutional-class shares of these funds becamiéale Plaintiff contends that, in failing to
monitor these investments and switch over to the institutional-class shares, Defendants brg
their duty of prudence under ERISA, and arkgalbed to make good to the Plan all losses,
including lost investment opportupjtresulting from that breach.

In the previous trial, this Court rejecteatbontention that Defendant was justified in
selecting the retail-class shares because gteges had more public information available,
because participants would be confused lmppsed changes in the switch from retail to
institutional shares, or becaube Plan did not qualify for thevestment minimum required of
institutional share classes. In the current cBséendants do not revive these same argument
Instead, they concede that they were in thengrin not considering ingttional shares. They
argue, however, thatrgypotheticalprudent fiduciary who did corder the institutional shares
would have still invested in &ast some of the retail sharagdes. Defendants assert that

during collective bargaining negations between Edison and Plaarticipants in 1999, the
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parties agreed—or, at least, urateod—that Edison would inveist funds with revenue sharing
in order to defray some of the recordkiegpcosts Edison was paying Hewitt Associates.
Defendants contend that “[tlhe unions understood and accepted this bargain.” Dkt. 545 at
Because the unions accepted this bargain, and befmausest of the 17 funds at issue, “fees
charged to Plan participants by the ‘retaiisd were the same as the fees charged by the
‘institutional’ class, net ofhe revenue sharing paid by the funds to defray the Plan’s

recordkeeping costs,” Defendants argues that imagtin the retail share classes was prudent.

Notably, although Defendants contend that this exchange (investment in shares with
revenue sharing, which would beedsto pay the recordkeeper, for a new Plan with more varig
investment options) was discussed with Planigpénts during collectie bargaining, and then
on approximately 17 occasions after it was imm@atad, this bargain was never memorialized
the Collective Bargaining Agreement between union members and ESessaxs. 1988-96,
1379). The Plan Documents, which includedsid’s obligation to pay for the Plan’s
administrative costs, also do not contemptdteosing a high fee class to recoup revenue
sharing.Seeexs. 279, 280.

Defendants also assert that a hypothepoatlent fiduciary would “have compelling,
affirmative reasons not to switch share classghe circumstances the fiduciaries found
themselves in here.td. at 17. First, Defendants assesttBdison would have had to shoulder
the entire cost of the recordkeeper withavienue sharing, and this might have prompted
Edison to “exercise its power as the Plan’s spotssohange the Plan terms, either restricting
the Plan’s line-up once again or requiring the Pldpetar most or all ats recordkeeping costs
through per-participant contributionsltl. Second, Defendants argihat replacing the revenue
sharing classes with non-revenue sharingsga would have cost Plan members around $20,(
for each of the share class changes orderedd, Thefendants point out that because Regulatg
frequently rejected Edison’s proposed rateeases during the relevant time period, “even as
Edison faced growing employee coemgation costs . . . there waasen for the fiduciaries to
believe that stripping out revenghkaring from the Plan’s mutual fund options could lead to
changes in the Plan’s structure for alloegtihe burden of administrative expensdsl.’at 17-

18. Finally, Defendants assert tishtare class changes result istsasuch that “a hypothetical
prudent fiduciary would not havahanged share classes . . . bec#lusaet cost to the Plan for
investment management (after taking into actaevenue sharing payments by the fund or its

in
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adviser to the Plan’s recordkegpwas essentially ¢hsame as with tHend already in the
Plan.” Id. at 18.

Plaintiffs argue that, in itgrevious summary judgment ordéhis Court stated that
although Edison incurred incidentanefit when it chose funds witbvenue sharing, it did not
violate its duty of loyalty because it was “matied by a desire to capture revenue sharing.”
Dkt. 295 at 35-48. However, Plaintiffs arguattt{ijntentionally usng retail instead of
institutional shares for the purposes of reduédgon’s bills from Hewitt . . . would be a clear
conflict of interest and breach of the dutiesayfalty and prudence.” Dkt. 533 at 21. Plaintiffs
also contend that “the existence of sucual pro quo agreement is belied” by Defendants’
claims in the previous trial that they newensidered revenue sirag, and by this Court’s
findings that Defendants were not liable for admh of loyalty, in part because they never
considered revenue sharing in making Plan decisions. Plaintiffs also argue that none of
Defendants’ exhibits containeglguid pro quo agreement Defendants claim justified their use
retail-class shares.

In the previous trial, thi€ourt found that that Defendis did not even consider
institutional share classes of thegé funds at issue in that caadact that isindisputed in the
instant case as well. Because Defendants ssfctlgsargued that theglid not consider the
institutional share classes in demyiPlaintiffs’ claim for breach dahe duty of loyalty, Plaintiff
asserts that “Defendants are judicially estoppeaah attempting to take a contrary position and
contend that it would have been prudent andlltyaonsider revenue sharing as a reason for
keeping the retail shas of these mutual fundstine Plan.” Dkt. 533 at 23.

Plaintiffs also assert th&tefendants’ claim that “using retail shares was justified
because, without that revenue sharing, Edmaht have found the additional administrative
expenses too high,” causing them to pass aloragatinistrative expenses to participants is
unfounded because Plan losses representedligpamiaon of Edison’s total profits between
2001 and 2011. Dkt. 565 at 3. Plaintiffs astieat Edison had $1.97 billion in cash at the
beginning of 2001, according to its annual mepBx. 2210 at 112, and that Edison’s cash
remained between $1.4 billion and $3iidn from 2001 through 2011. Dkt. 565 at 4.
Therefore, Plaintiffs assert, Edison had amplelfuto pay the administrative costs of switching
the retail-share funds over to institutiona&sh funds, and Defendants’ argument that Edison
“would have changed the Plan if it could not useereie sharing from retail shares to offset its

administrative expenses,” is “pure speculatioku’

of
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Defendants assert that a prudent fiduciary would have “beecerned that stripping
revenue sharing from the original funds could pradiize the new benefit dign.” Dkt. 566 at 4.
Defendant concedes that for seven of the fundssag, a prudent fiduciary might have switche
to the institutional shas because, for those funds, the nexnesharing benefit did not make up
for the difference in fees between thtareshare and the institutional shatd. However,
Defendants also assert thag #innual reviews fiduciarie®nducted of share classes was
consistent with its duty to monitor, and therefprudent according todtstandard the Supreme
Court set forth. Dkt. 566 at See Tibble.IFurther, Defendant arguttsat Plaintiffs are unable
to prove that the Plan could have impleteeishare class changes “on the same day the
fiduciaries approved the change, without undsk.’ti Dkt. 566 at 5. Defendants point to
evidence that the recordkeeper regbchonths to make those changes.

Finally, Plaintiffs argue that the Court shoulse the S&P 500 to maas the Plan’s lost
investment opportunity in determining damad#sintiffs assert thahe S&P will provide a
simpler, less flawed measure fmlculating lost investment oppuoriity than will the State Street
Plan performance summaries, which Defendants intedlas exhibits at trial. Plaintiffs assert
that the State Street summaries differ by a$80tto $50 million per year from official Plan

asset values, shown on the Plan’s Departmebabbr Form 5500. The Court noted at trial that

these differences seem relatively minor. Howeveinffs also argue that the State Street Plan

excludes certain investment optidnsm its calculation that reveallie inadequacy of that returr
for calculating lost investment opportunftpm February 2011 to present . . Id” at 6.
Specifically, Plaintiffs assert thitie State Street Plan’s exclusiof participant investments in
the brokerage window added when the mutual umdre removed in 2011 is significant becau
participants who invested in the mutual fund window likely would have invested in the
brokerage window, which also offered mutual fuadsnvestment options. Plaintiffs further
argue that, although the brokerag@dow should not be excluded in calculating lost investme
opportunity, the money market fund and the Tt&®1 should be left out because it is unlikely
Participants would have movecdethinvestments to these fundsl. Additionally, these funds

constituted small percentages of the Plagsets during the relevant time periddl.

2 For example, fiduciaries approved a share class change for the PIM@Qnfduly 2003 and this was no
implemented until October 2003. Dkt. 405 at 21. Deéats also point out that “Plaintiff's own expert hg
previously written that, even today, roughly a third efardkeepers need a month, and several recordkeepers
two months or more, to provide notice of and implement a share class change.” Dkt. 566 at 4; Ex. 22145t 2
2017 Trial Tr. Vol. 2, at 105:18-206:3.
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Defendants argue for the use of the stayutate set in 28 U.S.C § 1961 to determine
opportunity losses after 2011. Dkt. 566 atSee Blankenship v. Liberty Life Assurance, @86
F.3d 620, 628 (9th Cir. 2007) (stating that “geligrahe interest rate prescribed for post-
judgment interest under 28 U.S.C. § 1961 is appate for fixing the ree of pre-judgment
interest unless the trial judge finds, on substasati@mlence, that the equitie®f that particular
case require a difference rate’) (quoti@gosz-Salomon v. Paul Revere Life Ins.,@87 F.3d
1154, 1164). Defendant argues that even if therCconcludes that thequities of the case
mandate a departure from the statytrate, “the returns of thed’s target date funds provide

the closest available reference for how partidipamvesting in the 17uhds at issue may have

invested after 2011.” Dkt. 566 at 6. Defendangmiarthat the S&P 500 is a “far more risky [si¢

investment vehicle,” and one in which “only a $imainority of Plan partigpants invested,” and
therefore should not be useldl. at n.5.
IV.  LEGAL STANDARDS
A. General Law on the Fiduciary Duty

In enacting the Employee Retirement IncoBseurity Act of 1974 (ERISA), Congress
sought “to protect . . . the interests of participants in employee benefit plans and their
beneficiaries” by setting outibstantive regulatory requirements for employee benefit plans g
to “provid[e] for appropriate remedies, sanas, and ready access to the Federal courts.”
Aetna Health Inc. v. Davileb42 U.S. 200, 208 (2004) (quoting 29 U.S.C. 81001(b)). Indeed
one of ERISA’s principal target'was misuse and mismanagement of plan assets by plan
administrators.”"Mass Mut. Life Ins. Co. v. RussellF3 U.S. 134, 140 n. 8 (1985) (citations
omitted). Under ERISA, a plan fiduciary is obligdtto “discharge his duties . . . solely in the
interest of the particgnts and beneficiaries . . . .” 293JC. § 1104(a)(1)(A). Further, a plan
fiduciary must act “with the c¢a, skill, prudence, and diligee under the circumstances then
prevailing that a prudent man acting in a like cégand familiar withsuch matters would use
in the conduct of an enterprise dike character and with like aimsfd. at § 1104(a)(1)(B)see
also Fifth Third Bancorp. v. Dudenhoeffé@i34 S.Ct. 2459, 2467-68 (2014). A fiduciary’s dutiq
of prudence and loyalty are “tineghest known to the law.SEC v. Capital Consultants, LL.C
397 F.3d 733, 751 (9th Cir. 2005ge alsdMeinhard v. Salmgr249 N.Y. 458, 464 (Ct. App.
1928) (“Many forms of conduct permissible in arkaday world for those acting at arm’s lengt
are forbidden to those bound by fiduciary ties. ustee is held to something stricter than the

—_

ind

2S

=

15



© 00 N oo o B~ w N P

N N N N N N N NN R RBP RP R R R R R R R
® ~N o U A W N P O © 0O N oo 00 M W N B O

morals of the marketplace. Not honesty alonetliipunctilio of an honahe most sensitive, is
then the standaraf behavior.”).

The Supreme Court has stated that, bectaiseiary duties under ERISA are “derived
from the common law of trustsCentral States, Southeast & Sowest Areas Pension Fund v.
Central Transport, InG.472 U.S. 559, 570 (1985), “[ijn deteming the contours of an ERISA
fiduciary’s duty, courts often mukiok to the law of trusts. Tibble lat 1828.

B. Duty of Prudence

Whether a fiduciary acted prudently “is meged according to the objective ‘prudent
person’ standard developedtite common law of trusts.Whitfield v. Cohen682 F.Supp. 188,
194 (S.D.N.Y. 1988) (citinfponovan v. Mazzol|a/16 F.2d 1226, 1231 (9th Cir. 1983). The
“prudence standard is ‘not thatta prudent lay persobut rather that of arudent fiduciary with
experience dealing with a similar enterpris@/hitfield 682 F. Supp. at 194 (quotingarshall
v. Snyderl Empl.Ben. Cases (BNA) 1878386 (E.D.N.Y. 1979)).

Under the common law of trusts, a truste@igty-bound to make such investments and
only such investments as a prudprgrson] would make of hiswn property having in view the
preservation of the estate and the amount agudasty of the income to be derived . In’re
Unisys Savings Plan Litig74 F.3d 420, 434 (3d Cir. 1996) (quoting Restatement (Second) @
Trusts 8 227 (1959)). Additionally, trust law indicatadt, “a trustee is to ‘incur only costs tha
are reasonable in amount and appropriate to tresiment responsibilitiesf the trusteeship.”
Tibble Ilat 1197 (quoting Restatement (Third) of Teu§ 90(c)(3)). Inded, “cost-conscious
management is fundamental to prudence in thesiment function,” andhould be applied ‘not
only in making investments but also ironitoring and renewing investmentsfd. at 1198
(quoting Restatement (Third) of Trusts § 90, dmt. A fiduciary’s decisin to invest in a fund
that charges higher fees to a beneficiary willrghthe beneficiary’s original investment. Sde
“Beneficiaries subject to highéees to materially identical ids lose not only the money spent
on higher fees, but also . . . the money thaptréion of their investment spent on unnecessary
fees would have earned over timéd.

In order to determine whether an investnagatision is prudent, a fiduciary has a duty t
investigate, and may secure independent advice fmancial advisors or other experts in the
course of the investigatiorDonovan v. Bierwith680 F.2d 263, 272-73 (2d. Cir. 1982).
However, the fact that a fiduciary secured peledent advice does not necessarily indicate tha
he acted prudentlyHoward 100 F.2d at 148®Bierwith, 680 F.2d at 2725eorge v. Kraft
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Foods Global, InG.641 F.3d 786, 799 (7th Cir. 2011) (rewegsgrant of summary judgment for
defendants on breach of prudence claim becaedgrig on the advice of consultants” is not a
complete defense).
C. Duty to Monitor
The Supreme Court has held that undelfdR a fiduciary has a “continuing duty of
some kind to monitor trust investments and remove imprudent ofésbfel at 1828—-29. This

duty also derives from the law of trusts, undéich a trustee is obligated not only to make

prudent investment decisions, lago to monitor and review those investments “in a manner that

is reasonable and appropriatehie particular investment @b, and strategies involvedld. at
1828 (quoting Restatement (Third) of Trusts, § 90, Comimgnt295 (2007). This means that
“the trustee must ‘systematic[ally] conside[r] aktimvestments of the truat regular intervals’

to ensure that they are appropriatéd” (quoting A. Hess, G. Bogert, & G. Bogert, Law of Trusts

and Trustees 8 684, pp. 147-148 (3d. ed. 2009). Therefa@r,if an initial investment decision
was made outside of the six-yestatutory period specified lBRISA, 29 U.S.C. § 1113 (1), if
plan fiduciaries did not “conduthe sort of review that jprudent fiduciary would have
conducted,” regarding the investment within ttaie period, they breached their fiduciary duty
of prudence.ld. at 1829.
V. ANALYSIS
A. SCE Violated its Duty of Prudence

The Court found in the first trial that SCE’s decision test in retail-class shares
instead of institutional-class shares of the same fund violated its duty of prudence. The Nint
Circuit upheld this finding. The Court findsathSCE provides no reason to reconsider this
finding for the 17 mutual funds at issue on remand. SCE argues, for the first time, that they
right to invest in theetail-class shares tokia advantage of revenue sharing. There are severdl
problems with this argument. First, as SCE iteelied at trial, there is no reason this same

argument could not have been mati¢he first trial eight years ado.

h

had a

% In their post-trial briefing, Defendangsgue that the first trial only dealt with mutual funds added after 2001 or fthat

underwent a change of circumstances after 2001, aml dld not deal with the initial 40 funds identified i
negotiations. Nevertheless, if there was an “understanding” the Defendants would choose highedsctsatfalso
had higher revenue sharing, Defendants provide no reason why this understanding would twade &olded, or
that had changed circumstances, after 2001.
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Second, the argument fails on its merits. Defatglargument is that by informing Plan
participants that revenue sharing is avail&ttee fiduciaries could thechoose higher cost retail
shares that had revenue sharing instead of #tiduitional shares that did not. This quid-pro-qu
is not identified in any of the communicatiahsit Defendants presentttte Court. Instead, the
“understanding” seems to be simply that Defentd could use revenue sharing it received to
defray recordkeeping costs—this is miagfically interpreted to mean thidta prudent
investmenhas revenue sharingpenDefendants are allowed to use these proceeds to defray
recordkeeping costs instead of applying the prasédther possible usésuch as reinvesting
that money into the Plan). There is no intmathat this “undersinding” would allow the
fiduciaries to choose otherwise imprudent investisigpecifically to takadvantage of revenue
sharing. In fact, such a sugtjea would call into question thiSourt’s previous ruling that
Defendants did not violate theirtgwf loyalty and contradidbefendants’ previous arguments
that the fiduciaries did not consider raue sharing in making investment decisions.

To avoid this apparent conthiation, Defendants argue thatfact allowing Edison to
take advantage of revenue sharing insteadwsting in lower costs institutional-class shares
was actually better for the Planrpaipants, since in a hypotheticet¢enario in which Edison had
no revenue sharing to defray recordkeeping dbstsuld have reallocated Plan administrative
costs to Plan participants. ygmnd the fact this argumenth®th pure speculation and belied by
the Court’s previous findingkat Defendants were not motivated by recouping revenue shar

in making investment decisions, the argunadsb requires the Court to accept that a $1.1

million increase in recordkeeping costs would mativEdison to restructure its Plan. The Cour

is not convinced by Dr. Mangiero’s speculatared unsupported testimony that Edison may hg
been cash-strapped, and thus would needtta million dollars in administrative costs by
relocating the costs to Plan peipants. SCE made $2 billion in 2001 alone, and ended the ye
with $4 billion in cashSeeex. 2210 at 112 (Ann. Rep. 104).el@ourt finds that no prudent
fiduciary would purposefully invest in higher costail shares out of an unsubstantiated and
speculative fear that if the Plan settlor were to pay more administrative costs it may realloc
such costs to Plan participarfgr all 17 mutual funds at issue prudent fiduciary would have

invested in the lower-cost institutional-class shares.

* The Court notes that most communication between SCE and its employees was through the Union, which
represent all employees that participated in the PlamnveMer, even if the Court presumes that all employeg
reached the same “undensting” with SCE, Defendants’ argument fails.
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B. When Does a Breach of the Duty to Monitor Occur?

Having found that a prudent fiduciary wouldveanvested in the institutional-class
shares for each mutual fund, the Court must deeide when the breach actually occurred.
Since the statute of limitatiomsecludes Plaintiffs from recokiag for the breach that occurred
at the time of the investment, Plaintiffs mastablish that Defendts breached their ongoing
duty to monitorSee Tibble &t 1828-29. Applying the guidanfrem the Supreme Court in
Tibble |, the Court now finds that Dafdants are liable for breaching the duty to monitor from
August 16, 2001, onward.

The Court does not suggesatlin all duty to monitor c&s a fiduciary would breach
their duty the day a fund becomes imprudent. Qdgtareasonable fiduciaes are not expected
to take a daily accounting of afivestments, and thus the readaealiscovery of an imprudent
investment may not occur until the systematiestderation of all investments at some regular
interval.See idat 1828. However, the facts of this pautar case present axtreme situation.
Defendants have never disputbdt a reasonable fiduciaryowid be knowledgeable of the
existence of the institutional shares for the rabltunds at issue. Thuthere is no credible
argument that a reasonable fiduciary only wddsie discovered these share classes during
some later annual review. Defendants alwaysnkror should have known, institutional share
classes existed.

Furthermore, there may be times wheeasonable fiduciary suspects an imprudent
investment, but waits until she engages in a retydaheduled systematic review to confirm hg
suspicion and properly reinvest thunds elsewhere. This is alsot that sort of case. Because
the institutional sharelasses are otherwiggenticalto the retail share classes, but with lower
fees, a prudent fiduciary woukthow immediately that a switdk necessary. Thus, the “manner
that is reasonable and appropeito the particular investmeattion, and strategies involved,”
see id, in this case would mandate a prudedtiiary—who indisputdlp has knowledge of
institutional share classes and that such stlasses provide identical investments at lower
costs—to switch share classes immediately.

® With regards to mutual fusdn which an institutional-aks shares became availablera2001, the Court finds the
breach occurred the day the inditnal shares became available.

® With regards to mutual funds in which an institutiosiaére class became availableeaR001, such share classe
are advertised approximately six months before becoming available and therefore a reasonably quradeptfi
recognizing that switching share classeould reduce fees without any downside—would have substantial tim
prepare a day-one switch.
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C. Reasonable Time to Switch Share Classes

Defendants argue that once a prudent fidyailecided to switclshare classes, 2-5
months were necessary for the Plan to digtnaake the switch. Defendant relies on the
testimony from Diane Kobashigawa, ManageBehefits Administration and Compliance for
SCE from approximately January 1997 to Fely@®07. Kobashigawa stated there are several
steps she understands Hewitt would take before switching share él&ssesoncluded that
Hewitt would need between two to five mbrib complete these steps, absent unusual
circumstances.

The Court does not find Kobashigawggstimony persuasive. Beyond her specific
testimony, the Court notes there was no evidémaeit would be more prudent for Hewitt to
complete these tasks before switching sharesetasand not after making the switch. As for her
specific testimony, the Court does not find it compuwiite other evidence in the record which
shows that a change in share class can be atisbegbin substantially less time and with the

testimony of Dr. Witz that such a change coutdw in a day. Further, as a breaching fiduciary

Defendants would be liable in making Plaintiffs whole regardless of twgyit takes to cure the
breach. Defendants are liable “forygorofits that the trust would ke accrued in the absence of
the breach.'Skinner v. Northrop Grumman Ret. Plan@@3 F.3d 1162, 1167 (9th Cir.). Absent
this breach, the prudent investments would Haeen made immediately—either on August 16
2001, or on the day after 2001 that institutidnalds became available. Thus, even if

Defendants successfully showed it would take mm®td make the switch, they are nonetheless

liable for losses on each mutual fund at issue either beginning on August 16, 2001, or on the day

after 2001 that institutional funds became available.

" These steps are: “1) coding its Total Benefits Administration ("TBA") recordkeeping software and modifying its

TBA database to remove the terminated fund, map theésassmaining at termination, and calculate the rate |of
return for the new fund; 2) updating Hewitt's website fer Blan (which is currently known as the "EIX Benefits
Connection" website and is available at www.eixbenefita)cto alert participants of the pending change ahd
mapping of assets and then, as of the date the chaefiedsve, to remove information about the terminated fund,
including its Morningstar fund page, and add information about the new fund, incliglMgritingstar fund page;

3) updating the Interactive Voice Response system that serves as Hewitt's automated telephone system for|the Plan;

4) updating Personal Communications Statements (econaations that, generally speaking, are generated |by
Hewitt's electronic systems and mailed to participantseisponse to certain participant elections or other

developments that impact participant's Plan benefits); 5) testing the aforementioned electronic systems; 6)
coordinating with the Plan's trustee regarding trust transmissions, including buy-sell and check and share reporting;
7) coordinating with Financial Engines, which provides electronic investment advice services and makes investment
changes for many Plan participants; 8) coordinating with Morningstar to provide the appropriate Morningstar fund

page; 9) updating call flows and internal training documentation for the EIX Benefits Connestiomewuservice

call center; and 10) working with Edison to prepare and mail communications to Plan participants about the gending

fund change and mapping of assets.”
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The patrties stipulate that damages up uatiluary, 2011 is appropriately calculated by
calculating the profits that the Plan would have aedrif it invested in th available institutional
share classes instead of retail share cla3$esparties stipulatihis amount is $7,524,424.
However, the Plan removed all mutual fumd2011—thus, the lost investment opportunity
from 2011-present cannot be as directly calculated as the losses from 2001-2011. Accordir
the Court must find another means tacadte damages fro2011 to present.

D. Damages From 2011 to Present

“In determining what the Plan would haverezat had the funds been available for other

Plan purposes, the district court should presuratthie funds would have been treated like oth
funds being invested during the sap&iod in proper transaction¥bnovan v. Bierwirth754
F.2d 1049, 1056 (2d Cir. 1985). “When precise calibohs are impractical, trial courts are
permitted significant leeway in calculating a reasonable approximation of the damages suff
Cal. lronworkers, Field Pensiofrust v. Loomis Sayles & G&59 F.3d 1036, 1047 (9th Cir.
2001) (citing Sutton v. Earles, 26 F.3d 903, 918 (8th1994)). Among several reasonable an
alternative investment strategies, “the court #hpuesume that the funds would have been us

in the most profitable of theseBierwirth, 754 F.2d at 1056. Any doubt or ambiguity should be

resolved against the breaching fiduciarlds.

The parties propose four methods for detemmg how to calculate damages from 2011-
present: (1) the returns of the B&O00 index fund, (2) theeturns of the Plaas a whole, (3) the
returns of the target tafunds, and (4) the statutory postigunent interest ta set out in 28
U.S.C. § 1961. The Court must first determinechitof these, if any, constitute a “reasonable
approximation” of the damages sufferede Cal. Ironworkers, Field Pension Tru®59 F.3d at
1047, then choose the most profitable innesit strategy among remaining alternatises,
Bierwirth, 754 F.2d at 1056.

I. The S&P 500 Index Fund

Plaintiff asks this Court tase the returns from the S&PRO0 index fund as a reasonable
approximation of damages. However, the Court fitds this would not beeasonable. Plaintiffs
argue thaffussey v. ABB, IncNo. 06-4305, 2012 U.S. Dist. LEXIS 45240 (W.D. Mo. Mar. 31
2012) is the only other caselie tried to judgment over ERISluciary breaches in a defined
contribution plan and that this court used 88 500 as a fair estimate for lost investment
opportunity.See idat *107. TheTusseycourt does not explain why it found the S&P 500 to bg

reasonable approximation, other than ating@Plaintiffs’ expert’s analysisSee idRegardless

ngly,

er

ered.”

ed

174

21



© 00 N oo o B~ w N P

N N N N N N N NN R RBP RP R R R R R R R
® ~N o U A W N P O © 0O N oo 00 M W N B O

of the circumstances ifusseythe circumstances in this cadeow that the S&P would not be a
reasonable approximation.

The record shows that actual investmiarthe S&P 500 index fund was a rather small
portion of the Plan’s assefSee, e.g.EX. 2344 at 16. There is noiéence that any participant
who previously invested in the removedtmal funds in 2011 specifically moved their
investment to the BlackRock Equity Index Futite index fund that dectly tracked the S&P
500). Lastly, it is not a reasonahbihference that investors wheomvestment strategy was to
invest in diversified mutual funds would thercidke to switch strategieend invest in a pure
equity fund, which includes high risk and reward.

The Court understands that any uncertainty must be resolved against the breaching
fiduciaries, but the Court finds using the S&80 as an approximation of damages—due to
evidence that it was a small portion of the Rlassets and would constitute a dissimilar
investment strategy—is unangoiously irrational, especiallyonsidering the reasonable
alternative discussed below.

il. The Plan’s Returns

The Court finds that the Plan’s returns igasonable approximation of lost investment
opportunity from 2011 to present. Though the partiiel not track precisely where in the Plan
participants moved their mop@nce the mutual funds weremoved, the money must have
stayed in the Plan itselfhlis, though any individual investareoney could have moved into
equity funds, the money markeinfds, the brokerage window, etitie Plan already account for 3
wide variety of investment stegies and the exact percentag®lan participants who are
invested in each fund. Thus, it is a reasonapf@oximation that these investors, who already
invested in diversified mutual funds, contidue invest in a diveified strategy that
approximates the Plan’s returns.

The Court will not eliminate individual investments within the Plan for purposes of
calculating damages. Plaintiffatgument that investmentstime money market fund and TIPS
fund declined in the years since 2011 is niefgitimate argument for eliminating these funds
altogether, but rather is alidaproperly calculated by using tRéan’s returns—in other words,
calculating damages based on the Blamerall returns includes the fact that these investment
declined. Similarly, the Court willso not exclude the Edison stock fund, as again the potent
that the mutual fund investors moved their motgesuch a fund is approximately calculated by

the percentage of overall investors in thed. Lastly, the Court does include the brokerage
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window, as it was also an option for Plantiggnants and included ¢éhoption to continue
investing in mutual funds.

iii. Target Date Funds and Statutory Rate

Since the Court finds that the Plan’s resiare a reasonable approximation of lost
investment opportunity, and sinceetRlan’s returns during this timeere greater than either the
returns of the Target Date Funds or the stayutate, the Court need nconsider whether the
Target Date Funds or statutagte are also reasonableths Court would choose the more
profitable option—i.e., the Plan’s retursee Bierwirth 754 F.2d at 1056.

Nonetheless, the Court finds both theseamsiunreasonable. The Target Date Funds
were created to roll over the mutual fund ineestnto age appropriatevestments after the
Plan decided to discontinue intieg in the mutual funds at issulnvestors had a brief roll over
period in which they could decide to moveithfunds elsewhere in the Plan. Over 50% of
investors designated for the Target Datedis deliberately chose to move their money
elsewhere during this roll over ped. Thus, the Court has directi@ence that over 50% of thesg
investors specifically avoidedvesting in the Target DataiRds, and concludes it would be
unreasonable to bind their lost investment oppdtstua the exact investments they consciously

chose to avoid. As for the other approximately S8f%mvestors who did rolbver into the Target

Date Funds, the parties agree they could have still re-investednbney elsewhere at any time.

Whether they did so or not is speculation, buglesady found, it is not ggulative to determine
they kept their investnmes in the Plan itself.

The statutory rate is likew& unreasonable. The Court diat find the testimony of Dr.
Turki persuasive. This case is rotar accident in which it may beasonable to place a sum of]
possible damages in escrow withosk to ensure the injured parggts paid. This case concern
damages specifically to competeséost investment opportunityhere is no dispute the money
at issue would have been invested abBefiéndants’ breach, the only question is how to
reasonably calculate that investmdt is not reasonable to prese that the money would have
been invested in the equivalent of the time value of money.

Defendants rely oBlankenship v. Liberty Life Assur. Co. of Bos#86 F.3d 620 (9th
Cir. 2007) to argue that the baseline for calitngpdamages in ERISA cases is the statutory

& The Court understands that the tigar dispute whether the State Strdetuments properly reflect the Plan’s

returns due to the potential that they do not include the brokerage window. Regardless of whether these ddg
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post-judgment interest rate from 28 U.S.C. 81L9This case is inapposite as it does not deal
with damages for a breach of fiduciary dutieégrther, even considering the case, it does not
support Defendants’ position. This case consex plaintiff who prevailed on a claim of
nonpayment of benefits in the amount of $6,093.82 a mSethidat 628. The Court found that
had plaintiff received these funds he wouldd@vested an equal amount into a Vanguard
mutual fund, which had a 10.01-percent return, beealaintiff provided evidence that he had
one half million dollars atrady invested in that funt. The Court found this prior investment
to be “substantial evidence” that 10.01-percenttim@istatutory rate, should be used to calculg
his award of prejudgment interekt. Similarly, in this case Plaintiffs have made a substantial
showing that had the Plan paid lower feesriwesting in institutional shares, the money saved
would have carried over to the investment. Thinste is substantial @lence a departure from
the statutory rate is requiréd.

VI.  CONCLUSION

The Court concludes that Defgants are liable for breaching their fiduciary obligations
and are liable beginning on August 16, 2001—or for three funds the latenstétegional share
classes become available—for the actual logxaessive fees paid and for the lost of
investment opportunity of this breach.

Plaintiffs shall submit a proposed judgmennsistent with Order that includes a
calculation of the overall damagaward within 20 days of the @aof this Order. The Court
accepts the parties’ stipulation thatdayes equal $7,524,424 from 2001 to January, 2011.
Further, the Court finds thatoim 2011 to present the Plan’s overall returns shall be used to
calculate damages—including the brokeragedewm. The Court is unaware if the parties
stipulate as to that amount. If so, Plaintiff gaclude the amount in theproposed judgment. If
the parties cannot stipulate tmamber, they shall each filefige-page brief explaining the
discrepancy in their calculations contemporaneous with the proposedgaotdrhis is only if
there is a dispute in actual calculations and isanaipportunity to re-liigate any issues decided
in this case—doing so shall result in sanctions.

include the brokerage window has no bearing on the Court’s analysis and legal determination that calculatig
Plan’s returns should include this window.

° Beyond the fact that using the statutory rate tpragmate damages is unreasonable, it would also crg
inappropriate incentives for &aching fiduciaries. A fiducigron notice that they inged imprudently could pull
funds from the imprudent investments, move the money in such a way to make tracing its reinvegraeticam
and rely on the argument that damages are “speculative” and therefore argue for the statuttrgredig greatly
reducing their potential liability.
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Lastly, as recommended by the Ninth Circthe Court will reonsider a motion for
attorney’s fees. Plaintiffs shall file their motion within 60 days of the date of this Order.

Date: august 16, 2017
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HON.STEPHENV. WILSON '
UNITED STATESDISTRICT JUDGE
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