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l. INTRODUCTION

This case is now in its seventh yealitifation. The partis have made several
trips to the Ninth Circuit Court of Appesalind even received apinion by the United
States Supreme CodrtFollowing the Supreme Court’s decision, the Ninth Circuit
issued a mandate to this Court, holdingt tbefendants—the County of Los Angeles and
the Los Angeles County Flood Control Dist—were liable as a matter of law for
violating the terms of their National PollatDischarge Elimination System permit.
Currently pending before the Court are thmea&tions. First, Defendants now move for
reconsideration of the Court’'s MarchZ0)10 order granting partial summary judgment
pursuant to Local Rule 7-18. (Dkt. No. 3p%econd, Defendants have also filed a
motion to dismiss Plaintiffs the Natufdesources Defense Council and Santa Monica
Baykeeper’'s second, third, and fifth claifos relief. (Dkt. No. 394.) And third,
Plaintiffs have moved for partial summamggment on issues discussed in the Ninth
Circuit's mandate. (Dkt. No. 389 After consideration of thpapers filed in support of
and in opposition to each of these motioms] after hearing oral argument of counsel,
the Court herebDENIES Defendants’ motion for reconsideratidbRANTS in part
andDENIES in part Defendants’ motion to dismiss, a@iRANTS in part and
DENIES in part Plaintiffs’ motion for partial summary judgment.

! See L.A. Cnty. Flood Control Dist. v. Natural Res. Def. Council, 138 S. Ct. 23 (2013).
Z See Natural Res. Def. Council, Inc. v. Cnty. of [Z&5 F.3d 1194, 1210 (9th Cir. 2013).
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Il. BACKGROUND
A. Factual Background

On March 3, 2008, Plaintiffs the Na# Resources Defense Council and Santa
Monica Baykeeper filed suit against Defiants the County of Los Angeles (the
“County”), the Los Angeles Floo@ontrol District (the “Distict”), and the individual
County Supervisors and the Director of tiees Angeles County Depanent of Public
Works in their official capeities, alleging that the Coynaind the District violated
several provisions in the Manal Pollutant Discharge Elimination System (“NPDES”)
Permit regulating municipal stormwater antam runoff discharges within the County of
Los Angeles (the “Permit’3.

The municipal separate storm sewer eys{“MS4”) in the Los Angeles County
basin carries urban runoff from local storm dram#land rivers and eventually to ocean
waters. No treatment plant cleans the fiihefore it enters th so-called receiving
waters of the region, so the runoff camtzn a number of untreated pollutants it
acquires as it flows over streets, parking losnmercial sites, andselential areas. The
MS4 is a complicated web, with thousandsnies of storm drains, hundreds of miles of
open channels, and hundreds of thousandsmfiections. The MS4 includes storm
drains operated by—and runoff coming from—eygfdur incorporated cities, in addition
to those from the County and District. efDistrict owns, operates, and maintains
approximately 500 miles of opechannel and 2800 miles obat drains, an area which
comprises more of the MS4 than all eigfdur co-permitteeities combined. The
County owns and operat@dditional storm drains, septrdom the District, that
connect to the MS4. The County has no ceméedrd of these storm drains and does not
know their complete extent.

The Regional Water Quality Control BogftRegional Board”), an entity of the
State of California, issued collectively tetounty, the District, and these eighty-four
cities a NPDES Permit required under the @Md#ater Act. This Permit allows the
Permittees to discharge stormwater rdificdfim the MS4, contingent on meeting a

% The Court’'s summary of this dispute derives fittv discussion of the undisputed facts in the Court’s
prior summary judgment orderS¢eDkt. No. 280 at 1-5.)
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number of conditions. Most notably, Parl of the Permit provides that “discharges
from the MS4 that cause or contribute te tholation of Water Quality Standards or
water quality objectives aregdnibited.” The Permit incorpates water quality standards
from the Los Angeles Region Basin Plan fax hoastal Watershed$ Los Angeles and
Ventura Counties (the “Basin Plan”) and thdif6enia Ocean Plan (the “Ocean Plan”).
SeeCal. Water Cod&8 13170.2, 13240.

The Permit sets forth a monitoring progravhich includes a requirement for the
Principal Permittee (the District) to monitine runoff flowing past seven specific mass
emissions stations. These mass emissions stations include the Malibu Creek, the Los
Angeles River, the SaBabriel River, and the Santa GlaRiver monitoring stations at
issue in this case. The Los Angeles &ath Gabriel Rivers mass emissions monitoring
stations are located within the portiontké MS4 owned and operated by the District.
Monitoring data from the L®Angeles Riverrad San Gabriel River mass emissions
stations indicate that water quality standdrdsge repeatedly be@xceeded for a number
of pollutants, including aluminum, copperanjde, fecal colifornbacteria, and zint.

The Permit’s monitoring program alsccindes a requirement that water quality
samples be taken five times per weebatfrider Beach, a beach within the Santa
Monica Bay. This monitoring shows ththe water at SurfrideBeach has exceeded
bacterial limits (including limits on total &form, fecal coliform,and enterococcus) on
dozens of occasions during summer dry waatkasons. The Regional Board has issued
Notices of Violation to the County and the District (and the eighty-four cities that
discharge to the MS4) indicating tldascharges from the MS4 are causing or
contributing to bacterial eeedances at Surfrider Beach.

The California Ocean Plan pribiits the discharge of wasinto the Malibu Area of
Special Biological Significanc€ASBS”), which covers the four-mile coastline from
Latigo Point in Malibu to Laguna Point in Vendur Plaintiffs asserand this Court found
in its prior order, that this prohibition has beeoorporated into the Permit. The District
and the County own and operate drains (at lik@seen District drains and eight County
drains) that discharge to the Malibu ASBSou@ty sampling of eleven of these drains in

* At summary judgment, neither g provided the Court with mdtering data from the other mass
emissions monitoring stations.
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2004 indicated that every single wet-weatiegnt (rainstorm) sampled had discharges
exceeding bacteria limits. Sampling detdlected by the Santa Monica Baykeeper
covering at least 2004 to 2006 show numerous instances of discharge from these drains
exceeding applicable wexr quality standards.

The Permit also requires Permitteeswbmit to the Regional Board annual
Receiving Water Limitations Compliance Regsadescribing the Permittee’s plan to
remedy violations of the Permit “[u]pon atdemination by either the Permittee or the
Regional Board that discharges are causingpatributing to an exceedance of an
applicable Water Quality Stdard.” Defendants did not submit any Compliance Reports
in 2003, 2004, or 2005. Defendants submaitCompliance Reporis 2006, 2007, and
2008, but the parties have disagreetbashether these Reports satisfied the
requirements under the Permit.

B. Procedural Background

In their First Amended Complaint, whicemains the operative complaint in this
matter, Plaintiffs allege six causesaattion under the CleaWwater Act, 33 U.S.C.
88 1251 et seq,.for: (1) causing and contributing to exceedances of water quality
standards in the Santa Clara River w&tted; (2) causing and contributing to
exceedances of water quality standards énLibis Angeles River watershed; (3) causing
and contributing to exceedances of waterliguatandards in the San Gabriel River
watershed; (4) causing andntributing to exceedanceswhter quality standards and
Total Maximum Daily Load (“TMDL”) violatons in the Malibu Creek watershed and at
Surfrider Beach; (5) illegally discharging waste into the o@eASBS between Mugu
Lagoon in Ventura County and Latigo Pointios Angeles Countyand (6) failing to
submit adequate ReceiviNgater Limitations Compliace Reports. (Dkt. No. 55.)

On September 8, 2009, Plaintiffs movfed partial summary judgment regarding
liability as to claims two and three (as to histrict); as to the Surfrider Beach violations
in claim four; and as to all aflaims five and six. (DkiNo. 87.) On September 14, 2009,
Defendants filed their motion for summary judgmhas to all counts. (Dkt. No. 113.)

On March 2, 2010, the Court gtad in part and denied in part each of these motions.
(Dkt. No. 280.) Specifically, the Court denisdmmary judgment for both parties as to
the watershed claims (claims one, twaeth and the Malibu Creek portion of claim
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four); the Court granted summary judgmemPlaintiffs on claim five and on the
Surfrider Beach portion of claim four;alCourt granted summary judgment to
Defendants on all portions of claim six excéptthe adequacy of the 2008 Compliance
Reports’ treatment of Surfrider Beach; and @ourt denied summary judgment to both
parties as to the adequacy of the 2008 d@mpe Reports’ treatmewf Surfrider Beach.
(Dkt. No. 280.) The Court then entered fipnglgment on the watershed claims pursuant
to Federal Rule of Civil Procedure 54(b) k{ONo. 307), and Plaintiffs appealed this
judgment to the Ninth Circuit, (Dkt. No. 315).

On March 10, 2011, the Ninth Circuit affirméue district court’s grant of partial
summary judgment in Defendants’ favoSeveral months later on July 13, 2011, the
Ninth Circuit withdrew this opinion upon dexiof rehearing en banc, and this time
affirmed in part and reversed in ptre Court’s partial summary judgment orfefhe
Supreme Court granted certiorezidetermine “a single quésh: Under the Clean Water
Act, does the flow of water owif a concrete channel withariver rank as a ‘discharge
of a pollutant'?” L.A. Cnty. Flood Control Dist133 S. Ct. at 711. Finding the answer to
be “no,” the Supreme Court reversed thatNiCircuit’'s ruling and remanded the case for
further proceedingsld. at 713-14. On remand, the Nir€ircuit reversed the district
court’s March 2, 2010 summary judgment ardimding as a matter of law that
Defendants were liable for vidlag the terms of the Permit on the basis that the results of
their pollution monitoring conclusively demonstrated that pollution levels in the Los
Angeles and San Gabriel Rivers werexcess of those allowed under the Permit.
Natural Res. Def. CounciV25 F.3d at 1210. The courethissued a mandate to this
Court on May 5, 2014 to condt further proceedings cdatent with that opinion,
“including a determin@on of the appropriateemedyfor . . . Defendarst violations.” Id.
(Dkt. No. 371 at 33-34).

On May 13, 2014, the case was reassigrnad the Honorable A. Howard Matz to
this Court. (Dkt. No. 372.) Plaintiffs thdited the instant motion for partial summary
judgment on January 14, 2015. (Dkt. I889.) Defendants opposed this motion on
February 23, 2015, (Dkt. No. 412), and Pldis replied on March 9, 2015, (Dkt. No.
420). Defendants also filed their motiondismiss and motion for reconsideration on

® Natural Res. Def. Council, Inc. v. Cnty. of 1..836 F.3d 1235 (9th Cir. 2011).
® Natural Res. Def. Council, Inc. v. Cnty. of L..673 F.3d 880 (9th Cir. 2011).
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January 14, 2015. (Dkt. Nos. 394, 399.niRrtff opposed each of these motions on
February 23, 2015, (Dkt. Nos. 408, 410)ddefendants replied dvlarch 9, 2015, (Dkt.
Nos. 422, 425). The Court then heard oral argument on March 23, 2015.

1. LEGAL STANDARD
A. Motion for Reconsideration

A party may move for reconsideration pumst to the Local Ras. Under Local
Rule 7-18, a motion for reconsideration miistfounded upon one of three bases: (1) “a
material difference in fact or law from thattially presented to the Court” of which the
party could not have learned by exemisreasonable diligence prior to the Court’s
order; (2) “the emergence néw material facts or a change of law occurring after the
time” of the Court’s order; of3) “a manifest showing of failure to consider material
facts presented to the Court before suchgieei” C.D. Cal. L.R7-18. A court’s local
rules have the force and effect of law, so lasghey are not inconsistent with statute or
the Federal RulesSeeAtchison, Topeka & Santa FReR. v. Hercules Inc146 F.3d
1071, 1074 (9th Cir. 1998). A court shoulot depart from its local rules unless the
effect on the substantial rights of the partiesild be “so slight and unimportant that the
sensible treatment te overlook [it].” Profl Programs Grp.v. Dep’'t of Commerce9
F.3d 1349, 1353 (9th Cir. 1994) (@mhal quotation marks omitted).

B. Motion to Dismiss

Under Rule 8(a), a complaint must cainta “short and plain statement of the
claim showing that the [plaintiff] is entitled relief.” Fed. RCiv. P. 8(a). If a
complaint fails to do this, the defendantynmaove to dismiss it under Rule 12(b)(6).
Fed. R. Civ. P. 12(b)(6). “To survivenaotion to dismiss, a complaint must contain
sufficient factual matter, accepted as true, tatésa claim that is alusible on its face.
Ashcroft v. Igbgl556 U.S. 662, 678 (2009). A claim is plausible on its face “when the
plaintiff pleads factual content that allowgtbourt to draw the reasonable inference that
the defendant is liable fadhe misconduct alleged.ld. “Factual allegations must be
enough to raise a right to religbove the speculative levelBell Atl. Corp. v. Twombly
550 U.S. 544, 555 (2007). Thus, there mustbere than a sheer possibility that a
defendant has acteohlawfully.” Igbal, 556 U.S. at 678. “Whe a complaint pleads
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facts that are ‘merely consistent with’ deledant’s liability, it ‘stops short of the line
between possibility and plausibility™ that the plaintiff is entitled to relikef.

Where a district court grants a motiondismiss, it should provide leave to amend
unless it is clear that the complaiiudd not be saved gny amendmentManzarek v.
St. Paul Fire & Marine Ins. Cp519 F.3d 1025, 1031 (9th Cir. 2008).

C. Motion for Summary Judgment

Summary judgment is appropriate whefter adequate discovery, the evidence
demonstrates that there is no genuine isste asy material fachind the moving party is
entitled to judgment as a matterlafv. Fed. R. Civ. P. 56A disputed fact is material
where its resolution might affect the outcome of the suit under the governing law.
Anderson v. Liberty Lobby Inat77 U.S. 242, 248 (1986). Assue is genuine if the
evidence is sufficient for a reasonable jurydturn a verdict for the non-moving party.
Id. The moving party bears the initial burderestablishing the absence of a genuine
issue of material factCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). The
moving party may satisfy that burden by shagvithat there is an @lence of evidence to
support the non-moving party’s casdd. at 325.

Once the moving party has met its burden, the non-moving party must do more
than simply show that there is some rpétgsical doubt as to the material facts.”
Matsushita Elec. Indus. Cwe. Zenith Radio Corp475 U.S. 574, 586 (1986). Rather, the
non-moving party must go beyond the pleadings and identify specific facts that show a
genuine issue for trialld. at 587. Only genuine disputeger facts that might affect the
outcome of the lawsuit will properly preice the entry of summary judgmeminderson
477 U.S. at 248see also Arpin v. Santa Clara Valley Transp. Age@6y F.3d 912, 919
(9th Cir. 2001) (holding that the non-movipgrty must present specific evidence from
which a reasonable jury could return a verdats favor). A genuine issue of material
fact must be more than a scintilla of evidermegvidence that is mely colorable or not
significantly probative.Addisu v. Fred Meye198 F.3d 1130, 1134 (9th Cir. 2000).

A court may consider the pleads, discovery, and disclagumaterials, as well as
any affidavits on file. FedR. Civ. P. 56(c)(2). Wherdne moving party’s version of
events differs from the non-moving party’s versia court must view the facts and draw
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reasonable inferences in the light miastorable to the non-moving partacott v.
Harris, 550 U.S. 372, 378 (2007).

Although a court may rely on materialstive record that neither party cited, it
need only consider cited mats. Fed. R. Civ. P. 56(8). Therefore, a court may
properly rely on the non-moving party to idéynspecifically the eidence that precludes
summary judgmentKeenan v. Allan91 F.3d 1275, 1279 (9th Cir. 1996).

Finally, the evidence presented by the partiest be admissible. Fed. R. Civ. P.
56(e). Conclusory or speculative testimgon affidavits and moving papers is
insufficient to raise a genuine issuefaft and defeat summary judgmeiithornhill’s
Publ’'g Co. v. GTE Corp594 F.2d 730, 738 (9th Cir. 1979¢Conversely, a genuine
dispute over a material factists if there is sufficient esdence supporting the claimed
factual dispute, requiring a judge or jury teabre the differing versions of the truth.
Anderson477 U.S. at 253.

IV. DISCUSSION

The Court has three motions to rle®g two from Def@dants and one from
Plaintiffs. Because Defendants’ motions—ualhrequest reconsideration of the Court’s
prior partial summary judgment order in adaitito dismissal of several of Plaintiffs’
claims—impact the Court’s analysis oraitiffs’ motion, the Court will address
Defendants’ motions first before turning to Plaintiffs’ motion.

A. Motion for Reconsideration

To begin, Defendants argue that, pursuarLocal Rule 7-18, the Court should
reconsider the order issued by Judge M@ménting Plaintiffs partial summary judgment
on their fifth claim of relief because newidence and developments reflect material
changes in both fact and Idw(SeeDkt. No. 400.) Specifically, Defendants argue that

"“The authority of a district judg® reconsider a previous rulingtime same litigation, whether a ruling
made by hinor by a district judge prewusly presiding in the casmcluding (because the case has
been transferred) a judge of a difat court, is governed by the daat of the law of the case, which
authorizes such reconsideration if there is a comnmgetkason, such as a chamgeor clarification of,
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the Court’s finding on this issue resteditsndetermination that a provision in the
California Ocean Plan prohibiting the dischaaf waste to ASBSs (the “ASBS discharge
prohibition”) is a “water quality standard” withthe meaning of Part 2.1 of the Permit,
and that new evidence they have discoveradkercuts this determination. This new
evidence is comprised of the following three documents:

e A 2012 resolution of the California&@e Water Resourcé&zontrol Board
(the “State Board”) authorizing &exception” to the ASBS discharge
prohibition, as well as the rdstion’s accompanying Programmatic
Environmental Impact Report (“EIR”), the latter of which comprises
“Revised Responses to Comment£ared by State Board staff and
includes a statement indicating thag hSBS discharge prohibition “is not a
water quality standard(Dkt. No. 401 at 14);

e An October 7, 2004 letter from the Urdt&tates Environmental Protection
Agency (“EPA”) to the Executive Direat of the State Board, opining that
the EPA “believe[s] that the prohibitiagainst discharges of waste into any
ASBS . . . is neither a water qualityastlard nor a policy generally affecting
the application and implementationafvater quality standard,” (Dkt. No.
402 at 5); and

e A July 8, 2009 letter from the Chief DeguDirector of the State Board to
the EPA referencing the 2004 letter fréime EPA and stating that “[t]he
[ASBS discharge] prohibition is an imgshentation tool that is intended to
prevent undesirable alterations of natural water quality, rather than a water
guality standard,” (Dkt. No. 402 at 9).

According to Defendants, ¢ése documents, which were untmo(in the case of the 2004
and 2009 letters) or unknowable (in the casthef2012 exception) tDefendants at the
time of the Court’s prior Mah 2010 order, disprove ti@@urt’s conclusion that the
ASBS discharge prohibition is a water quality standard.

law that makes clear that the earlier ruling was erronedsatitamarina v. Sears, Roebuck & Ct66
F.3d 570, 571-72 (7th Cir. 2006) (emphasis added).
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Even a cursory review of these documetgmonstrates a conflicting view on this
issue. As Defendants argue, the Coutisr holding relied in large part on its
conclusion that “the Ocean Plan’®pibition on discharge into an ASBSa water
guality standardhat is covered by the Permit'sghibition on ‘discharges from the MS4
that cause or contribute to the violatiorntled Water Quality Standards or water quality
objectives.” (Dkt. No. 280 at 16 (emphastdad).) The documents presented here by
Defendants illustrate that the authors @& 8904 and 2009 letters—the Director of the
Water Division of the EPA and the Chieéputy Director of the State Board,
respectively—in addition to the State Board staff who prepared the comments in the 2012
resolution’s EIR, disagree with the Courtenclusion. DespitBefendants’ arguments
to the contrary, however, the views expregsdtiese documents are not determinative.

As noted in the Court’s prior order granting Plaintiffs partial summary judgment
on this issue, the State Board issued aqatential order shortly before the Permit was
issued in 200%. (Dkt. No. 280 at 16 (citintn re Cal. Dep't of Transp Order No. WQ
2001-08, 2001 WL 36247991 (C&t. Wat. Res. Bd. Apr. 26, 2001) [hereinafter
Caltrang).) In this order, thé&tate Board stated unequivocally that “[tjhe Ocean Plan
discharge prohibition iswaater quality standard.Caltrans 2001 WL 36247991, at *5.
Thus, as this Court explained, “[b]ecaubkes was a precedential order, the Regional
Board was bound to follow it when issuing ermit, and therefore, the prohibition on
waste discharge in an ASBSa water quality standafdr purposes of the Perniit
(Dkt. No. 280 at 16 (emphasis added).) Asithlicized portion of this quote illustrates,
the Court was focused not on determining vacuum whether the ASBS discharge
prohibition constitutes a watquality standard, but rather determining whether it was
a water quality standard dsfined in the Permit itself.

8 See Matter of Fishery Prot. & W Right Issues of Lagunitas Cre€kder No. WR 96-1, 1996 WL
82542, at *12 (Cal. St. Wat. Res. Bd. Jan. 18, 1996)duatng “all decisions or orders adopted by the
[State Water Resources Control Board] at a pubketing to be precedent decisions, except to the
extent that a decision order indicates otherwise, or is sugalsd by later enacted statutes, judicial
opinions, or actions of the [Staféater Resources Control Board]¥ge alsdCal. Gov’'t Code

§ 11425.60 (“An agency may designate as a precedeisialea decision or part of a decision that
contains a significant legal or paficletermination of general appligan that is likely to recur.”).
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Defendants assert that the issue in thagion is limited to whether the ASBS
discharge prohibition actually cdrtates a water quality standardSee, e.g.Reply at 1.)
For example, Defendants argue in replttRlaintiffs “miss the point” by arguing in
opposition that the 2012 Resolution @hd 2004 and 2009 letters do not overrule
Caltrans (Reply at 6.) The point, Defendact:tend, is that these newly discovered
documents demonstrate that the languadegsiltransindicating that the discharge
prohibition was a wateguality standard was aclly only dicta andhus should not have
been followed by the Court in ifgior order. Yet the Cotis analysis in determining
what the Permit allowetbcused on how the Permitanguage should baterpreted
based on the law as it existed at the tthreePermit was issued. And as the Court
reasoned in its prior order, the RegibBaard was bound to follow the precedential
order ofCaltranswhen it issued the Permit in 200Defendants’ argument that this new
evidence demonstrates thlaé relevant language fro@altranswas dicta is flawed for
obvious reasons: opinions and resolutiyoan 2004, 2009, and 2012 could not have
informed the Regional Board’s interpretationGaltransin 2001 when it issued the
Permit. So even if the Court weredocept Defendants’ position that these later
documents prove that tligaltranslanguage is dicta, it do@®t change the Court’s prior
determination that “the prohibition on waslischarge in an ASBS is a water quality
standardor purposes of the Perniit (Dkt. No. 280 at 16 (emphasis added).)

Defendants’ next argument—which they raisethe first time in their reply to this
motion— is that a water quality standarchoat be effective until the EPA has reviewed
and approved it. In support ofishargument, Defendants citeAtaska Clean Water
Alliance v. ClarkeNo. C96-1762R, 1997 WL 446499,*8t(W.D. Wash. July 8, 1997),
in which a Washington district court foutitat a “water quality standard” cannot be
effective until it has been approved by the EPAe court there anated the section of
the Clean Water Act that gaveed water quality standar@section 303) and determined
that “the language of 303(c)(3) clearly amthmbiguously states that ‘if EPA approves
state standards, they shall ‘thereafter’ be the applicable standards,” and that,
consequently, “Congress did notend new or revised staséandards to be effective
until after EPA had revieweand approved them.Id. For similar reasons to those
discussed above, however, this argument also fails. That is, even assuming the Regional
Board had read this unpublished opinion byatrof-state federal district court, its
interpretation of section 303 irhgitly conflicted with that ofCaltrans which was
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binding on the Regional Board. Thus, préedrwith the conflicting interpretations of
this provision presented Wlaska Clean Water AlliancandCaltrans the Regional
Board was required to adopt the viewdaltrans

Alternative grounds exist to deny this nastifor reconsideration. As Plaintiffs
argue, “[m]otions for reconsideration should not be freely grani&d¢h v. Prudential
Ins. Co. of Am.No. CV05-1589-DT(MCX), 2005 WL 61492, at *3 (C.D. Cal. Aug. 9,
2005); indeed, they are typically gtad “only in rare circumstance<Collins v. D.R.
Horton, Inc, 252 F. Supp. 2d 936, 938 (D. Ar2003). Moreover, “[a]lthough Local
Rule [7-18] does not specify a tirperiod within which a party may seek
reconsideration, the Court interprets thidéras providing for a reasonable time within
which to seek reconsiderationMeredith v. ErathNo. 99CV13100, 2001 WL 1729626,
at*1 (C.D. Cal. Sept. 19, 2008¢cord Selectron Indus. Co. v. Selectron Jritfb.
CV04-4146-PLA, 2007 WL 5193734t *3 (C.D. Cal. Sept. 25, 2007) (“Although Local
Rule 7-18 does not expressly set a timenfran which to file a motion under that
provision, ‘the rule has been read to proviolea reasonable time within which to seek
reconsideration.” (internal quotationarks and modification omitted) (quotiknited
States v. Comprehensive Drug Testing,, €3 F.3d 915, 928-29 (9th Cir. 2006)\ut.
Life Ins. Co. of N.Y. v. Pointeapatio Resort Props. No. 1 Ltd. P’'shi06 F.R.D. 495,
497 (D. Ariz. 2002) (“Absent a Local Rute the timeliness of filing a motion for
reconsideration, Courts apply the reasoedithe standard set forth in Rule 60(b).”).

Here, Defendants contend that they doubt reasonably have discovered these
documents prior to the March 2010 summaggment order, and that they did not learn
of the existence of the 2004 and 2009 lettertd October 2011. (Mot. at 12; Burhenn
Decl. 11 4, 6.) Even assuming this isetrhowever, Defendants still waited three years
and three months (from Octoli&011 to January 2015) to fithis motion based on this
“newly discovered” evidence.Courts have routinely rejected motions for
reconsideration brought such a longediafter discovery of new fact&ee, e.g.

Selectron Indus2007 WL 5193735, at *3 (finding fomnonths to be too long a delay);

® The case was stayed during part of this tinBee( e.gDkt. No. 347.) As Plaintiffs argue, however,
Defendants could have moved to ttie stay to file this motion faeconsideration, a tactic they
employed successfully in seekipgrtial summary judgment on Plaffg’ claims in January 2011.See
Dkt. Nos. 324, 345.)
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Mut. Life Ins. Co. of N.Y206 F.R.D. at 498 (finding twenty months to be too long);
Meredith 2001 WL 1729626, at *1 (“Eleven months is not reasonabfé.Defendants
argue that this delay caused Plaintiffs nejgdice, but prejudice is not the standard.
Rather, Defendants must fédemotion for reconsideration within a reasonable time.
Defendants have failed to prae an adequate explanatiasto how waiting over three
years was reasonable here. aAsult, the Court findbat Defendants’ motion for
reconsideration should be denfed lack of timeliness as welt.

B. Motion to Dismiss

The next motion before the Court isfBedants’ motion to dismiss Plaintiffs’
second, third, and fifth claims for relief or,time alternative, to strike Plaintiffs’ prayer
for injunctive relief. (DktNo. 394.) In their motion, Defelants contend that Plaintiffs’
second, third, and fifth claims for injuinge relief have beerendered moot by a new
municipal stormwater permit issued by tRegional Board in 2012 and a resolution
providing an exception to Defendants frore firohibition against waste discharges into
ASBSs. Defendants further claim that thdsgelopments render Plaintiffs’ prayer for
civil penalties moot as well.

1. Plaintiffs’ Claims for Injunc tive Relief Are Now Moot

To begin, Plaintiffs’ remaining claimslage that Defendants caused or contributed
to exceedances of water quality standardeen_os Angeles and San Gabriel Rivers in
violation of 33 U.S.C. 88 1311(a), 1342(fpn appeal, the Ninth Circuit found
Defendants liable on these claims “[b]ecatiseresults of County Defendants’ pollution
monitoring conclusively demonstrate[d] thmdllution levels in tk Los Angeles and San

19 See alsdais v. Lane Bryant, Inc203 F.R.D. 115, 117 (S.D.N.Y. 20Qfinding a year and a half to
be too long)Sec. Mut. Cas. Co. v. Century Cas.,®21 F.2d 1062, 1068 (10th Cir. 1980) (sustaining
denial of Rule 60 relief where the movipgrty did not file for three month3)yest v. Gilbert361 F.2d
314, 316 (2d Cir. 1966) (upholding denial of Rule G@fdased on a delay of approximately three
months);Stonewall Ins. Co. v. Nat'l Gypsum ChNo. 86 Civ. 9671, 1992 WL 51567, at *6 (S.D.N.Y.
Mar. 9, 1992) (finding delay of mothan a year to be unreasonable).

1 Because the Court finds that the motion shoultefeeted for alternative grounds, the Court need not
consider the parties’ dispute over whether Defendaate diligent in discovering this information.
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Gabriel Rivers [we]re in excesd those allowed under the PermitNatural Res. Def.
Council 725 F.3d at 1210. As Defendants ardumyever, this ruling concerned only the
2001 permit and thus does not establish that Defendants are liable under the 2012 permit.
See idat 1199 & n.7 (stating that “the versiofthe Permit at issue in this litigation
came into force on December 13, 2001” and noting that, “[o]n November 8, 2012, the
Regional Board issued a new NPDES permithtoCounty Defendants and various other
permittees”)jd. at 1205 (noting that the court’s “soleskaat this point of the case is to
determine what Plaintiffs are requireo show in order to establifihability under the

terms ofthis particularNPDES permit”). Ad although the parties dispute the extent of
the changes, the parties agree that the B@tthit changed various provisions of the
2001 Permit. Accordingly, the Court mukgtermine whether the changes to these
provisions in the 2012 Permit render Plaintiffilims for injunctive relief moot, which
they would if Defendants arew in compliance and “it isabsolutely cleathat the
allegedly wrongful behavior could naasonably be expected to recurGwaltney of
Smithfield, Ltd. v. Gésapeake Bay Found., Ind84 U.S. 49, 66 (1987) (quotitnited
States v. Concentratdehosphate Exp. Ass'893 U.S. 199, 203 (1968p¢cord Natural
Res. Def. Council, Inc. Texaco Ref. & Mktg., Inc2 F.3d 493, 502 (3d Cir. 1993).

Plaintiffs correctly note that “where thienits contained in superceded permit are
incorporated into or made meostrict in the new permit, there is no reason to allow a
defendant to avoid enforcement of those limithldtural Res. DefCouncil, Inc. v.
Texaco Ref. & Mktg., Inc719 F. Supp. 281, 290 (D. Del. 1988)der vacated in part
on other grounds906 F.2d 934 (3d Cir. 199(¢cord Natural RedDef. Council v. Sw.
Marine, Inc, 236 F.3d 985, 992 & n.2 (9th CR000) (upholding injunction based on
provisions in three different stormwatenrmés that were issued during pendency of
litigation because the provisions at issue “a@md essentially consistent” throughout).
As Defendants argue, howevéghere the relevant govemmental authorities have
relaxedthe NPDES standards, a plaintiff's claifos violations of the superceded permit

12 Both parties provide incomples¢atements of the standard fr@waltney Defendants argue that
they need only demonstrate that “there is noaeaisle expectation thatdlwrong will be repeated,”
whereas Plaintiffs contend that Defendants musbésh that it is “absolutely clear” that Defendants
will not violate the permit again. The correct staxddacorporates both of these concepts, requiring
Defendants to establish that it‘&bsolutely clear” thaho violations can “reasonably be expected to
recur.” Gwaltney 484 U.S. at 66.
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do indeed become mootMass. Pub. Interest ResearGrp. v. ICI Ams. In¢777 F.

Supp. 1032, 1035 (D. Mass. 1991). This rule is settled as to claims for injunctive relief
because, as the Supreme Cousd hated, “the interest of the citizen-plaintiff is primarily
forward-looking.” Gwaltney 484 U.S. at 59. The pari¢hus dispute whether the
changes in the permit enfaed or relaxed the standa, whether Defendants are

currently in compliance with thesstandards, and whether it &bSolutely cledrthat
Defendants’ violations could “reasably be expected to recurld. at 66.

a. Changes in the 2012 Permit

Plaintiffs’ second, third, and fifth claas are based on one provision of the 2001
Permit—which the parties refer to as theceiving water limitations” provision—that
prohibits “discharges that cause or contribotgiolations of Wéer Quality Standards-*
(SeeFAC 1 64, 283, 307-08, 316—1338.) While Defendants agree that the 2012
Permit retained “in substantial form the 2001 permit’s original receiving water limitation
provision(],” they argue that the 2012 Perfmitodified in fundamental ways the manner
in which permittees comply with this provesi.” (Mot. at 1, 12.) Specifically, the 2012
Permit created new programs known agéi&hed Management Programs (“WMPSs”)
and Enhanced Watershed Managemeogms (“EWMPs”) and added requirements
relating to TMDLSs, which represent the “lef@dInecessary to implement the applicable
water quality standards.” 33 U.S.C. § 1318(M)C). Consequently, while Defendants
concede that the Ninth Circuit’s ruling interpreting the 2001 Permit made clear that
Permittees are liable as attea of law when their pollutio monitoring conclusively
demonstrates that the pollution levels iarexcess of those allowed in the perrade
Natural Res. Def. Coungi¥25 F.3d at 1210, they contkthat the 2012 Permit provides
that such exceedances notconstitute violations if the Permittee is otherwise in
compliance with a WMP, an EWMP, tire Permit's TMDL provisions.

The purpose stated in the 2012 Peffmitintroducing these new methods of
compliance is “to allow Permittees the fileiity to develop Wéershed Management
Programs to implement the requirements of this Order on a watershed scale through
customized strategies, control measurad,BMPs.” (Dkt. No. 396 at 35.) And, as

13 plaintiffs’ fifth claim is also predicated on thermit's incorporation of #1 Ocean Plan’s prohibition
against dischargesto an ASBS.
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Defendants argue, the Regional Board observéd accompanying&ct Sheet that this
marked a divergent approachrrdhat taken in the 2001 Permit:

There are several reasons for thisft in emphasis from Order No.
01-182. A watershed based structuredermit implementatin is consistent
with TMDLs . . ..

An emphasis on watersheds is appiatprat this stage in the region’s
MS4 program to shift the focus dhe Permittees from rote program
development and implementation to naatargeted, water quality driven
planning and implementation.

(Dkt. No. 396 at 79.) Defendants thus arthet the 2012 Permit has changed the lens
through which pollutants in stormwater arewed in Los Angele€ounty. They argue
that “[ijnstead of viewing stormwater soldalyrough the lens of water quality, WMPs and
EWMPs constitute a watersidased approach to implementing water quality
improvements and EWMPs emphasize the ustasimwater as a resource.” (Mot. at 1—
2; accordMot. at 13.)

Importantly, the 2012 Permit also madearl that a Permittee who complies with
the WMP, EWMP, and TMDL progranshall be in compliancerith receiving water
limitations for purposes of the provision at ishere. For example, Section VI.C.2.b of
the Permit states: “A Permittee’s full compleanwith all requirements and dates for their
achievement in an approved Watershed Manzent Program or EWMP shall constitute
a Permittee’s compliance with the receivingaevdimitations provisions in Part V.A. of
this Order for the specific water body-pollutaoimbinations addressed by an approved
Watershed Managementdgram or EWMP.” $eeDkt. No. 396 at 40accordDkt. No.
396 at 41 (Section VI.C.3.a) (“A Permitteddl compliance with all requirements and
dates for their achievement in an approVeatershed Management Program or EWMP
shall constitute a Permittee’s compliance witbvsions pertaining to applicable interim
water quality based effluefinitations and interim receiag water limitations.”).) As
for TMDLs, Section VI.E.2.c.ii states: “A Raittee’s full compliance with the applicable
TMDL requirement(s), including compliaa schedules, of this Part VI.E. and
Attachments L through R constitutes compliance with Part V.A. of this Order for the
specific pollutant addressed in the TMDL.” (Dkt. No. 396 at 59.)
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Plaintiffs themselves have recognizéd effect of the 2012 Permit in their
petition to the State Board challenging Bermit. There, Plaintiffs stated:

Rather than maintaining the 2001 Permit’s prohibition against
discharges that cause or contribute to an exceedance of water quality
standards, the 2012 Permit creates bafbors that exempt compliance with
the Receiving Water Limitations for Permittees that elect to participate in a
WMP or an EWMP. . ..

The 2012 Permit creates safe hardmyrsleeming a Permittee to be in
compliance with the Permit's [Receiving Water Limitations] (which was
required by the 2001 Permit), both once a WMP or an EWMP has been
approved by the Regional Boaadd during plan development

(Dkt. No. 398 at 5 (emphasis added).) Rtiffis thus concede not only that the 2012
Permit provides Permittees with other methotlsompliance, but also that those
Permittees are deemed to be in compliamcie they are developing a WMP or EWMP,
provided that the Permittee meets all releva@diines and criteria required by that plan.
The same is true with regard to TMBLAs the Regiond&oard’s Fact Sheet
accompanying the 2012 Permit states:

The Regional Water Board recognizes thatthe case of impaired waters
subject to a TMDL, the permit's ceiving water limitations for the
pollutants addressed byethTMDL may be exceededuring the period of
TMDL implementation. Therefore, thi©rder provides, in Part VI.E.2.c,
thata Permittee’s full compliance witthe applicable TMDL requirements
pursuant to the compliance scheduleshis Order constitutes a Permittee’s
compliance with the receiwj water limitations provisiongr Part V.A. of
this Order for the particulgrollutant addressed by the TMDL.

(Dkt. No. 396 at 78 (emphasis added) Accordingly, pursuant to the changes in the
2012 Permit, a Permittee can now demonstitatcompliance by ihating a watershed

14 (See alsdkt. No. 396 at 78 (“A Permittee’s full complie@ with all requirements and dates for their
achievement in an approved Watershed ManageRmgram or enhanced Watershed Management
Program constitutes compliance with the receiving watetations provisions in Part V.A. of the Order
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program such as a WMP or EWMP or by bf&hing its TMDLS, provided that it meets
the requirements and deadlines identifiedt®/ Regional Board in the 2012 Permit.

b. Defendants Are Currently in Compliance

Defendants argue that the introductairthese programs renders them in
compliance with the new Permit becauaelike the 2001 permit, the 2012 permit gives
permittees time to accomplish compliance wititer quality standards in light of the
new TMDL requirements and as an intea to design and implement WMPs and
EWMPs.” (Mot. at 2.) Indeed, the 2012rPé allows Permittees eighteen and thirty
months, respectively, to submit draft WMRsl&EWMPs, and it makes clear that they are
in compliance during the implementation of these plans provided that they keep up with
all requirements and deadlines.

Here, it is undisputed that Defendantsénéiled WMP and EWMP work plans for
all watersheds into which they dischaegel which are monitored by the 2012 Permit.
(SeeMot. at 21; Opp’n at 135ee alsdseorge Decl. 11 3-5; Dkt. No. 426 (George
Deposition) at 11-21.) Defendants have also submitted a declaration by the Assistant
Deputy Director of the Los Angeles County Department of Public Works indicating that
Defendants are complying with all TMCRermit requirements related to the Los
Angeles and San Gabriel Rivers (the subjetthese claims)(George Decl. 1 5.)
Neither party suggests that Defendants Favlis point failed to meet any of the
requirements or deadlines imposed by the Z8di2nit. Accordingly, it appears that
Defendants are currently deentedbe in compliace with the 2012 Periat least based
on their participation in WMP and EWMP work plans.

As discussed above, to find that thisecas longer retains a justiciable case or
controversy, the Court must determine that “iaissolutely cleathat the allegedly
wrongful behavior could not reasdig be expected to recur.’Gwaltney 484 U.S. at
66. Plaintiffs make two arguments asmioy the Court should conclude that it is not
absolutely clear.

for the specific water body-pollutant combinati@tkiressed by an approvthatershed Management
Program or enhanced Watershed Management Program.”).)
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First, Plaintiffs’ primary argument is @h Defendants could fall out of compliance
anytime by failing to meet deadlines foethWMP or EWMP programs or their TMDL
requirements, a possibility whicby itself, makes it uncle#inat Defendants’ violations
will not recur. For example, Plaintiffs argue that there is no guarantee that the Regional
Board will approve each of Defendants’ wateed programs. (Opp’n at 13.) In support
of this argument, they note that Defendasuibmitted draft WMPs to the Regional Board
last summer, and that the Board provided comments and “necessary revisions” to be
made to those drafts. (Opp’n at 13.) Riiffis suggest that the need for revisions
demonstrates the likelihood (or at least oeable possibility) that Defendants’ watershed
programs will not be approved. But the needréwisions suggests no such thing; in fact,
Plaintiffs note that “defendants submitteyised final WMPs” in January 2014. (Opp’n
at 13 (emphasis added).) That Defendanisaast revised their programs in response to
the Regional Board’'s comments and revisions suggests (even if it does not establish) a
commitment to com@nce more than a likelihood &dlling out of compliance.

Plaintiffs’ related arguments regarditige many requirements and deadlines that
Defendants must meet tovsatheir watershed prograrmesentually approved are
similarly speculative. 3eeOpp’n at 14-16.) It is natisputed that the watershed
programs require Permittees to meet centaguirements and deadlines, but the fact that
Defendantsnayfail to meet a requirement or déiae in the future is not enough to
demonstrate any expectation that ef@nts will fall out of complianceSee Miss. River
Revival, Inc. v. @y of Minneapolis, Minn.319 F.3d 1013, 1016-17 (8th Cir. 2003) (“We
refuse to speculate that these public bodies will allow the resumption of discharges
without a permit. Thus, the only violatioaeged by plaintiffcannot reasonably be
expected to recur.”). lratt, Plaintiffs’ argument on these bases could be extended to
find a justiciable case or canversy over the compliance afy Permittee seeking to
demonstrate its compliance through these watershed programs, as it is just as possible for
any other Permittee to fail to have its waltexs program approved in the future. While
the burden remains with Defendants to prove ithatabsolutely clear that they are not
reasonably likely to fall out of compliance, following Plaintiffs’ argument would
transform this burden from “heavy” to impdsi&. The Court is unwilling to follow this
reasoning, particularly in light of evidea that Defendants intend to abide by all
requirements to remain in compliangéeorge Decl. {1 4-6; Dkt. No. 426 at 17-21.)
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Second, Plaintiffs argue that the StBteard could overturn the Regional Board’s
2012 Permit and change the requirements for compliarigeeOpp’'n at 6-7.)
Specifically, Plaintiffs contend that if thea®® Board adopts its tentative resolution of the
pending appeal regarding the 2012 Permé]vgn permittees successfully implementing
an EWMP, therefore, would need to implkemh additional measures to achieve final
TMDL limits in fact.” (Opp’n at 7.) Buthere is no reason to suspect that Defendants
would not comply with any additional measurequired by the State Board. Rather, as
discussed above, all evidence before the Court suggasBdfendants will meet any
such compliance requiremsnnandated by the Regionaldd. Consequently, the
Court finds nothing in the record to indiead reasonable expectation that Defendants
will fall out of compliance with the 2012 Permit.

Reaching a contrary conclusion woulffectively usurp the position of the
Regional Board in evaluating Defendantsimgmiance with measures it has adopted.
Unlike in the 2001 Permit, Defendants nbave multiple methods by which to
demonstrate their complianc&he Ninth Circuit has already determined that
Defendants’ admitted exceedas violated the 2001 Permit as a matter of law, but that
decision explicitly considered only the terms of the 2001 pergeeNatural Res. Def.
Council 725 F.3d at 1205 (stating that the court’s ésialsk at this point of the case is to
determine what Plaintiffs are requiréo show in order to establifihability under the
terms ofthis particularNPDES permit”). Under the 2012 Permit, Defendants can now
demonstrate their compliance by participatimg watershed program or by establishing
the TMDLs, as discussed abovéhe Board has not detemad that Defendants have
failed to comply with any requirementsagadlines mandated by these programs, and the
Court has been provided with no evidence that Defendants will not comply to the fullest
extent. Of course, if Defendts fall out of compliance byor example, failing to meet
the requirements for their WMP and EWMPg@rams, a justiciable case or controversy
will arise, and Plaintiffs may serve anpappriate notice letter pursuant to 33 U.S.C.
8§ 1365(b)(1). At this stage, however, the Court finds that Defendants are currently in
compliance with the applicable permit, andtth is absolutely clear that Defendants
cannot reasonably be expectedall out of compliance Gwaltney 484 U.S. at 66. As a
result, the Court finds Plaintiffs’ remainimggims for injunctive relief to be mooGee
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id.; Mass. Pub. Interest Research Grp77 F. Supp. at 103%gxaco Ref. & Mktg2
F.3d at 502?

2. Plaintiffs’ Claims for Civil Penalties Are Not Moot

Although the Court has found that Plaintiffsaims for injunctive relief are moot,
whether that determination should also mlaiintiffs’ claims for civil penalties based on
past violations is not well settled. Astparties concede, tisipreme Court has not
explicitly addressed this issue, and thereasonsensus among the federal courts on how
to resolve it. “As is ordindy the case with monetarylref, liability for civil penalties
under the Clean Water Act attaches at the tireevtblations occur, not at the time of the
judgment.” Ecological Rights Found. v. Pac. Lumber (280 F.3d 1141, 1153 (9th Cir.
2000). InEcological Rights Foundatigrthe Ninth Circuit was confronted with an
argument that the case had become mocdume a new permit superseded the permit on
which the complaint was baseftl. Although it did not decide that issue, the court
nevertheless reasoned: “Even if the plaintéfaims for injunctive or declaratory relief
for violations of the earlier General Peringécame moot when the 1997 General Permit
went into effect—an issue we do not decide—glantiffs’ claims for civil penalties and
attorneys’ fees would remain viableld. As the court explaied, “such monetary
penalties continue to fulfitheir purpose after the issuce of a new permit: Civil
penalties deter future violations of the Cla&ater Act even whemjunctive relief is
inappropriate.”ld. (citing Friends of the Earth, Inc. v. idlaw Envtl. Servs. (TOC), Inc.
528 U.S. 167, 185 (2000) (“[C]ivil penalties @lean Water Act es do more than
promote immediate eopliance by limiting the defendant’s economic incentive to delay
its attainment of permit limits; theglso deter future violations.”)).

Consequently, the Ninth Circuit has joined other circuits in holding that the
issuance of a new permit that moots infiverelief claims undethe Clean Water Act
does not automatically moot dipenalty claims as wellld.; see also Texaco Ref. &
Mktg., 2 F.3d at 503 (“[We] hold that clainfigr damages are not moot because an

15 Because the Court finds Plaintiffs’ claims foringtive relief to be modor alternative reasons, it
need not consider Defendants’ arguments tredNinth Circuit's mandatrelied on monitoring
provisions that are no longer applitabr that Plaintiffs’ fifth causef action fails in light of the
Regional Board’s 2012 exception to the OcBéan’s ASBS waste discharge prohibition.
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intervening NPDES permit eliminates amasonable possibility that Texaco will
continue to violate specified parametersA)l, States Legal Found., Inc. v. Pan Am.
Tanning Corp.993 F.2d 1017, 1021 (2d Cir. 1993) (“Weld . . . that a defendant’s
ability to show, after suit is filed but beforgdgment is entered, that it has come into
compliance with limits on the dischargepallutants will not render a citizen suit for
civil penalties moot.”)Atl. States Legal Found., Inc. v. Tyson Foods, B@7 F.2d
1128, 1135 (11th Cir. 1990) (“[1]f the parsie@re able to malkae valid request for
injunctive relief at the time the complaint iketl, then they mayantinue to maintain a
suit for civil penalties, even when injune relief is no longr appropriate.”);
Chesapeake Bay Found., IncGwaltney of Smithfield, Ltd890 F.2d 690, 696 (4th Cir.
1989) (“[T]he penalty factor keeps thentmoversy alive between plaintiffs and
defendants in a citizen suit, even though defendant has come into compliance and
even though the ultimate judicial remedy ie tmposition of civilpenalties assessed for
past acts of pollution.”)But see Miss. River Reviy&819 F.3d at 1016 (“The Clean
Water Act authorizes the EPA seek civil penalties for pagiolations, and such a claim
would not be mooted by the defendant’s ggpent compliance. But the Act limits
citizen suit plaintiffs to remedies thatllwedress ongoing and future injury, so the
Laidlaw mootness standard applie@riternal citation omitted)).

Nevertheless, Defendardasgjue that this case is distinguishable fi®oological
Rights Foundation-which involved the introduction of gtricter permit—because
“[t]his is not a case in which civil penalties would serve a detepemmtose.” (Mot. at
24.) Defendants further argue that the Ni@ircuit here did not base its finding of
liability on any evidence related to Defendart:nduct, holding Defendants liable solely
because they were Permitteg@sose monitoring program demdrated that they were in
violation of the Permit. The Court finds tlasgument unpersuasive. As Plaintiffs argue,
the Ninth Circuit found Defendants liable asnatter of law baseah self-reported water
sampling data that “conclusively demoasérthat the County Defendants are not ‘in
compliance’ with the Permit conditionsNatural Res. Def. Counci¥25 F.3d at 1206—
07. In fact, the Ninth Circuit explicitly jected Defendants’ arguent, based on “their
perception of the evidentiary burden,hét they cannot be held liable for Permit
violations based solely on the data publisimetthe District’s monitoring reports.1d. at
1204. More importantly, even if, as Datlants argue, the Ninth Circuit did not
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determine that Defendants weesponsiblgor those violations, that would not render
the issue moot; it would simply require further determination.

For the reasons discussed abovdeba@ants’ motion to dismiss GRANTED in
part andDENIED in part. Plaintiffs’ claims for injuntive relief are moot because they
are based on a permit that has beenrseped and because Defendants are now in
compliance with the new permit. Plaintifidaims for monetary civil penalties, however,
are not mooted by the issuance of this new permit.

C. Motion for Partial Summary Judgment

Finally, the Court will address Plaintiffgiotion for summary judgment. In this
motion, Plaintiffs ask that the Court ({@yumerate Defendants’ already-adjudicated
violations of the 2001 Permit, (2) gitadlaintiffs partial summary judgment on
Defendants’ continued violations of the 20@drmit after 2009 (which have not yet been
determined), and (3) strike Defemdsi demand for a jury trial.

1. Defendants’ Enumerated Violations

Defendants’ primary argument in opposittonPlaintiffs’ request to enumerate
Defendants’ violations is that Plaifi§ have not yet established Defendants’
responsibilityfor any violations. In support dhis argument, Defedants rely on one
sentence from the Ninth Circuit's mandatewinich the court held that “a finding of
liability against the County Defendants would,ras defendants argue, hold any County
Defendant responsible for dischargesviich they are not ‘the operator.Natural Res.
Def. Counci] 725 F.3d at 1206. As Plaintiffs argimwever, this statement referred to
the Court’s role in fashioning a remedy, not in establishing the violations for which
Defendants may be liable. leed, the Ninth Circuit explicitlyejected the argument that
only those entitiesesponsibldor a particular violation can be liable for it:

Reading the clause that “[e]ach pernatie responsible only for a discharge
for which it is the operator” to precludese of the mass-emission monitoring
data to “assess [| compliance with this [Permit]” would render the
monitoring provisions of the Permitrigely meaningless. Under the County
Defendants’ reading of the Permitdividual Permittees could discharge an
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unlimited amount of pollutants from the LS4 but never be held liable for
those discharges based on the resulte@iass-emissiomsonitoring, even
though that monitoring is explicitly ianded to assess whether Permittees
are in compliance with Part 2’s digrge limitations. We are unwilling to
accept such a strained interpretation.

Id. (modifications in original). Thus, ville any remedy fashioned by the Court must
require a Permittee in violatiaf the Permit to “take appropriate remedial measures with
respect to itewndischarges”—a requirement thainelevant now that the Court has
determined Plaintiffs’ claims for injunctivelref to be moot—the Ninth Circuit’s holding
makes clear that Defendants are &alble for any Permit exceedances exhibited by
Defendants’ monitoring stationsd. at 1206—-07.

Next, Defendants raise seakarguments as to why the 147 Permit violations
listed by Plaintiffs overstate the numbereatceedances in the Los Angeles and San
Gabriel Rivers. (Opp’n at 5-16.) Specd#ily, Defendants argue that eleven fecal
cloriform exceedances should be excused dtieetoveather conditions at the time, that
the presence of aluminum did not viol#te 2001 Permit, and tha&rious copper and
zinc discharges were not in excess of thliaable standards. As Plaintiffs argue,
however, the Ninth Circuit issued its mandateeliance on Defendants’ self-reported
exceedances submitted in this Court’s psiemmary judgment proceedings. In fact, in
remanding to this Court for the appropeiaemedy, the Ninth Circuit explicitly
concluded “that the pollution exceedanceeded at the County Defendants’ monitoring
stations [we]re sufficient to establistet@ounty Defendants’dbility for NPDES permit
violations as a matter of law.Natural Res. Def. Coungi¥25 F.3d at 1197.

Plaintiffs correctly argue that Deferntta cannot now, on remand, argue that the
reports do not accurately reflect the exceedafareshich they should be liable. This is
true for two reasons. First, to the exttrdt Defendants are arguing that the reports do
not accurately reflect the data (a chagaettion of Defendants’ argument that
Defendants dispute), they are prohibited from doing s8iegra Club v. Union QOil Co.
of California, in which the Ninth Circuit held lat when a permittee’s reports indicate
that the permittee has exceeded permit litiaites, the permittee may not impeach its own
reports by showing sampling error813 F.2d 1480, 1492 (9th Cir. 198Vacated on
other grounds485 U.S. 931 (1988)udgment reingtted and amende®53 F.2d 667

CV-90 (06/04) CIVIL MINUTES - GENERAL Page 24 of 43



LINK:
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES — GENERAL

Case No.  cv 08-01467 BRO (PLAX) Date  March 30, 2015

Title NATURAL RESOURCES DEFENSE COUNCIL, INC. ET AL. V. COUNTY OF
LOS ANGELES ET AL.

(9th Cir. 1988). Second, to the extent thafendants are raising arguments regarding
their liability for these discharges (inding whether these discharges constituted
exceedances), they forfeiteceie arguments by never disputing the accuracy of their
self-reported exceedances until no8ee Brass v. Cnty. of L,828 F.3d 1192, 1198

(9th Cir. 2003) (finding district court’s exclusion of arguments made for the first time on
remand to be proper). “An argument bygped by the litigants, and therefore not
presented in the court of appeals, mayb®tesurrected on remand and used as a reason
to disregard the court of appeals’ decisioB&rrow v. Falck 11 F.3d 729, 730 (7th Cir.
1993). That is precisely what is happening here; having lost at the circuit level,
Defendants are attempting to eisew arguments in an attempt to avoid the liability that
the Ninth Circuit has already ordered this Court to impose.

Accordingly, the Court finds it appropriatie enumerate the violations previously
found by this Court and the Ninth Circuin doing so, the Court is guided by the Ninth
Circuit's mandate, which held: “Because ttesults of County Defendants’ pollution
monitoring conclusively demonstrate that pollution levels enltbs Angeles and San
Gabriel Rivers are in excess of thosew#d under the Permit, the County Defendants
are liable for Permit violatizs as a matter of law.Natural Res. Def. Counci¥25 F.3d
at 1210. As a result, Defendants are liable for the 147 exceedances described in
Defendants’ monitoring reports, which tNeth Circuit found were conclusively
demonstrated to be Permit violationsgfendants’ own pollution monitoring. These
violations are enumerated in Appendix A.

For similar reasons, and because tber€has denied Defendants’ motion for
reconsideration of the Court’s prior ordeagting Plaintiffs’ summary judgment on their
fifth cause of action, the Court alsousnerates the 48 Permit violations caused by
Defendants’ discharges of waste from Distsittirm drains to an ASBS in 2004, which
are enumerated in Appendix B.

2. Defendants’ Continued Violations After 2009

Next, Plaintiffs request that the Cogrant them partial summary judgment on
additional, self-reported excemites which they claim constiéupermit violations as a
matter of law based on this @d's holdings and the Nint@ircuit's mandate. The Court
agrees in part. As the Court explairadmbve, the issuance of the 2012 Permit rendered
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moot Plaintiffs’ claims for injunctive relief because there is no evidence that Defendants
have not been in compliance with that Piernp until the issuance of that Permit,
however—or, more accurately, until that P&nvent into effect on December 28, 2012,
(seeDkt. No. 393-2 at 10)—any exceedancegorted by Defendants’ pollution
monitoring constitute violations d¢iie 2001 Permit as a matter of lageeNatural Res.
Def. Counci] 725 F.3d at 1210. From the time tRéintiffs submitted their motion for
summary judgment in September 2009 whid 2012 Permit went into effect on
December 28, 2012, Defendamtisclosed 66 pollution limit violations in the Los
Angeles and San Gabriel Rivers for cyanjald, dissolved copper, dissolved zinc, fecal
coliform, and E.coli bacteria. (Defdesponse to Pls.” Separate Statement of
Undisputed Facts (Dkt. No. 413) 1 1.) Under the Ninth Circuit’s ruling, these
exceedances constitute permit violationg asatter of law fowhich Defendants are
liable. SeeNatural Res. Def. Coun¢i¥25 F.3d at 1210. Accargyly, the Court hereby
GRANTS Plaintiffs’ summary judgment on théditional watershed violations, which
are enumerated in Appendix C.

Plaintiffs also request partial summgudgment on additional ASBS waste
discharge violations that allegedly occurre®012 and 2013. As the Court has already
explained, any dischargefter December 28, 2012 (wihée 2012 Permit went into
effect) are not actionable. Mertheless, that leaves 2leged dry weather discharges—
11 by the County and 13 by the District—thatiRliffs claim Defendants reported prior
to December 2012.SeeDkt. No. 389-1 at 11-12.)

Defendants argue first that the March 2@&t2te Board Resolution authorizing an
“exception” to the ASBS discharge prohibitiexempts them from these violations. As
Plaintiffs argue, however, the Resolution does not applyytaveatherdischarges such
as those alleged by Plaintiffs her&egDkt. No. 393-8 at 4 (“Only storm water and
nonpoint source waste discharges by thdiegus listed in Attachment A to this
resolution are covered by thissolution. All other wastdischarges to ASBS are
prohibited, unless they are covered by a sstpaapplicable Ocean Plan exception.”).)

Defendants also contend that the majooityhese remaining discharges do not
actually qualify as “discharges” under the megrof the Ocean Plan because they never
reached the ocean; they meradached the beach. (Opp’n at 17-4€e alsdkt. No.

393-6 at 47-48.) Indeed, from the tables Riffsrely on to support their additional
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ASBS violations, it appears that only two of the “flows” reached the oc&aeDkt.

No. 393-6 at 47-48.) In support of Defendattigory that this fact prohibits the
remaining flows from constituting “dischargéBpwever, Defendants rely on a glossary
definition in the 2012 Resolution, which, esplained above, apes only to “storm

water and nonpoint source wastischarges.” (Dkt. NB93-8 at 4.) Moreover,
Plaintiffs cite a decision by Judge Matzarmarallel proceeding, in which Judge Matz
interpretedCaltrans(which, as discussed abogege supran.8 and accompanying text, is
a binding, precedential order) to conclude titfa¢ simple act of discharges falling onto a
beach abutting the ASBS constitutedi@ation of the Ocean Plan.See Santa Monica
Baykeeper v. City of MalihiNo. CV 08-1465 AHM (PLAX) (C.D. Cal. Aug. 2, 2010)
(Dkt. No. 144 at 17) (attached hereinlig. No. 393-7 at 6). Indeed, @altrans the
State Board explicitly rejectddefendants’ argument, stating:

Caltrans argues that because its staater pipes discharge directly above
the high tide line, that the discharges aot “into” the ASBS. In fact, the
findings in the CDO and the dischargelpbition in the Ocea Plan refer to
discharges “to” ASBS, and not disrges “into” ASBS. The Regional
Water Board responds that the discharges, which terminate on bluffs above
the beach, are in fact “tdhe ASBS. We find thahis interpretation of the
discharge prohibition is reasonable. Indeed, if it were not upheld, the only
discharges that would be prohibiteeduld be ocean ofalls from major
facilities.

Caltrans 2001 WL 36247991, at *3As a result, Defendants vefailed to point to a
triable issue that these additial “flows” do not constitute the type of ASBS discharges
that the Court has found to be Permit violatithdhe Court therefor6RANTS

Plaintiffs summary judgment on this issueldinds that the County is liable for the 11
additional discharges enumerated in Appemi&nd that the District is liable for the 13
additional dischargdssted in Appendix E.

'8 For the same reasons discussed atDetendants’ arguments regarding wdausedor was
responsible for the discharges arelevant for purposes of determinilgpility. Such arguments are
appropriate for determining a remedy, butfeth Circuit found that Defendants’ pollution
monitoring—by itself—"conclusively demonstrati@fthat the County Dfendants are not ‘in
compliance’ with the Permit conditionsNatural Res. Def. Coun¢i¥25 F.3d at 1206-07.
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3. Defendants’ Demand for a Jury Trial

As discussed above, Defemdist liability in this matter has already been
established by the Ninth CircuiSee Natural Res. Def. Coundik5 F.3d at 1210. The
only issue Defendants raise in support of rramng their right to a jury trial is the
notion of responsibility. But this issue rida only to the appropriate remedy that the
Court must fashion for Defendants’ established violations, and not whether Defendants
are indeed liable. As a rdsuhe only remaining issue to be resolved is what civil
penalties to award for Defendants’ violations. And in the context of the Clean Water Act,
“Congress intended that trial judges perform the highly discretionary calculations
necessary to award civil penahiafter liability is found.”Tull v. United States481 U.S.
412, 425 (1987). Accordingly, because no teabkue remains for the jury to determine,
the Court hereb$TRIKES Defendants’ demand for a jury trial.

V. CONCLUSION
For the foregoing reasons, the Court rules as follows:
e Defendants’ motion for reconsideratiorD&NIED ;

e Defendants’ motion to dismiss@GRANTED in part andDENIED in part
on the basis that Plaintiffs’ claimsrfmjunctive relief are moot, but that
Plaintiffs’ claims for monetargivil penalties remain active; and

¢ Plaintiffs’ motion for summary judgment GRANTED in part and
DENIED in part in accordance with the Court’s ruling on Defendants’
motion to dismiss and motion for reconsideration.

IT IS SO ORDERED.

Initials of Preparer rf
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Date Constituent River

10/28/2003 Cyanide Los Angeles River
10/28/2003 Cyanide San Gabriel River
10/28/2003 Fecal Coliform Los Angeles Rivef
10/28/2003 Total Copper Los Angeles River
10/31/2003 Cyanide Los Angeles River
10/31/2003 Fecal Coliform Los Angeles Rivey
10/31/2003 Fecal Coliform San Gabriel River
10/31/2003 Total Aluminum Los Angeles River
10/31/2003 Total Copper Los Angeles River
10/31/2003 Total Zinc Los Angeles River
12/25/2003 Fecal Coliform Los Angeles Rivey
12/25/2003 Fecal Coliform San Gabriel River
12/25/2003 Total Copper Los Angeles River

1/1/2004 Fecal Coliform Los Angeles Rivet

1/1/2004 TotalCopper Los Angeles River
1/13/2004 Cyanide Los Angeles River
1/13/2004 Total Zinc Los Angeles River
10/17/2004 Fecal Coliform Los Angeles Rivey
10/17/2004 Fecal Coliform San Gabriel River
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10/17/2004 Total Aluminum Los Angeles River
10/17/2004 Total Copper Los Angeles Rive
10/17/2004 Total Copper San Gabriel Rive
10/17/2004 Total Zinc Los Angeles River
10/26/2004 Cyanide Los Angeles Rive
10/26/2004 Fecal Coliform Los Angeles Rive
10/26/2004 Fecal Coliform San Gabriel River
10/26/2004 Total Aluminum Los Angeles River
10/26/2004 Total Copper Los Angeles Rive
10/26/2004 Total Zinc Los Angeles River
11/16/2004 Cyanide Los Angeles Rive
11/16/2004 Total Copper Los Angeles Rive
12/5/2004 Fecal Coliform Los Angeles River
12/5/2004 Fecal Coliform San Gabriel River
12/5/2004 Total Aluminum Los Angeles River
12/5/2004 Total Aluminum San Gabriel River
12/5/2004 Total Copper Los Angeles Rive
12/5/2004 Total Copper San Gabriel Rive
12/5/2004 Total Zinc Los Angeles River

1/7/2005 Fecal Coliform Los Angeles Rivet

1/7/2005 Fecal Coliform San Gabriel River

=

=

[
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1/7/2005 TotaAluminum Los Angeles River
1/7/2005 TotaAluminum San Gabriel River
1/7/2005 TotalCopper Los Angeles River
1/7/2005 TotalCopper San Gabriel River
3/17/2005 Cyanide Los Angeles River
3/17/2005 Fecal Coliform Los Angeles River
3/17/2005 Total Copper Los Angeles Rive
10/17/2005 Fecal Coliform Los Angeles Rivey
10/17/2005 Fecal Coliform San Gabriel River
10/17/2005 Total Aluminum San Gabriel River
10/17/2005 Total Copper Los Angeles Rive
10/17/2005 Total Copper San Gabriel River
10/17/2005 Total Zinc Los Angeles River
10/17/2005 Total Zinc San Gabriel River
12/31/2005 Fecal Coliform Los Angeles Rivef
12/31/2005 Fecal Coliform San Gabriel River
1/14/2006 Dissolved Coppe Los Angeles River
1/14/2006 Fecal Coliform Los Angeles River
1/14/2006 Fecal Coliform San Gabriel River
1/14/2006 Total Copper Los Angeles Rive
1/14/2006 Total Zinc Los Angeles River
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1/24/2006 Cyanide Los Angeles River
1/24/2006 Fecal Coliform Los Angeles River
1/24/2006 Fecal Coliform San Gabriel River
2/17/2006 Cyanide Los Angeles River
2/17/2006 Fecal Coliform Los Angeles River
2/17/2006 Total Copper Los Angeles Rive
2/17/2006 Total Zinc Los Angeles River
4/25/2006 Cyanide Los Angeles River
4/25/2006 Fecal Coliform Los Angeles River
4/25/2006 Total Copper Los Angeles Rive
4/25/2006 Total Copper San Gabriel Rive
11/1/2006 Cyanide Los Angeles River
11/1/2006 Fecal Coliform San Gabriel River
11/1/2006 Total Copper Los Angeles Rive
11/1/2006 Total Copper San Gabriel Rive
12/9/2006 Fecal Coliform Los Angeles River
12/9/2006 Fecal Coliform San Gabriel River
12/9/2006 Total Aluminum Los Angeles River
12/9/2006 Total Aluminum San Gabriel River,
12/9/2006 Total Copper Los Angeles Rive
12/9/2006 Total Copper San Gabriel Rive

=

[
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12/9/2006 Total Zinc Los Angeles River
12/9/2006 Total Zinc San Gabriel River
2/10/2007 Total Aluminum San Gabriel River,
2/10/2007 Total Copper San Gabriel Rive
2/19/2007 Cyanide Los Angeles River
2/19/2007 Cyanide San Gabriel River
2/19/2007 Fecal Coliform Los Angeles River
2/19/2007 Fecal Coliform San Gabriel River
2/19/2007 Total Aluminum Los Angeles River
2/19/2007 Total Copper Los Angeles Rive
2/19/2007 Total Copper San Gabriel River
2/19/2007 Total Zinc Los Angeles River
21222007 Cyanide Los Angeles River
2/22/2007 Fecal Coliform Los Angeles River
2/22/2007 Fecal Coliform San Gabriel River
2/22/2007 Total Aluminum Los Angeles River
2/22/2007 Total Aluminum San Gabriel River,
2/22/2007 Total Copper Los Angeles Rive
2/22/2007 Total Copper San Gabriel River
21222007 Total Zinc Los Angeles River
4/2/2007 TotalCopper San Gabriel River

[

=

=
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4/9/2007 Cyanide Los Angeles Rivel

4/9/2007 Fecal Coliform Los Angeles Rivet

4/9/2007 TotalCopper Los Angeles River
9/21/07-9/22/07 Cyanide Los Angeles Rive

=

9/21/07-9/22/07

Fecal Coliform

=

Los Angeles Rive

9/21/07-9/22/07

Fecal Coliform

San Gabriel River

9/21/07-9/22/07

Tota\luminum

Los Angeles River

9/21/07-9/22/07

Totahluminum

San Gabriel River

9/21/07-9/22/07

Total Copper

Los Angeles Rive

-

9/21/07-9/22/07

Total Copper

San Gabriel Rive

=

9/21/07-9/22/07

Total Zinc

Los Angeles River

10/12/07-10/13/07

Total Aluminum

Los Angeles Rive

=

10/12/07-10/13/07

Total Copper

Los Angeles River

10/12/07-10/13/07

Total Zinc

=

Los Angeles Rive

11/25/07-11/26/07

Fecal Coliform

=

Los Angeles Rive

11/25/07-11/26/07

Fecal Coliform

San Gabriel Rive

-

11/25/07-11/26/07

4

Total Aluminum

San Gabriel River

11/29/07-12/01/07

4

Dissolved Coppe

Los Angeles River

11/29/07-12/01/07

4

Dissolved Zinc

Los Angeles River

11/29/07-12/01/07

4

Fecal Coliform

Los Angeles Rive

=

11/29/07-12/01/07

4

Fecal Coliform

San Gabriel Rive

-
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11/29/07-12/01/07

Total Aluminum

Los Angeles Rive

11/29/07-12/01/07

Total Aluminum

San Gabriel River

11/29/07-12/01/07

Total Copper

Los Angeles River

11/29/07-12/01/07

Total Zinc

Los Angeles Rive

12/06/07-12/08/07

{ Fecal Coliform

Los Angeles Rive

12/06/07-12/08/07

{ Fecal Coliform

San Gabriel Rive

12/06/07-12/08/07

/ Total Aluminum

San Gabriel Rive

12/06/07-12/08/07

[ Total Copper

Los Angeles Rive

12/06/07-12/08/07

[ Total Copper

San Gabriel Rive

12/06/07-12/08/07

[ Total Zinc

San Gabriel Rive

12/18/07-12/20/07

[ Total Aluminum

Los Angeles Rive

12/18/07-12/20/07

[ Total Copper

Los Angeles Rive

12/18/07-12/20/07

[ Total Zinc

Los Angeles Rive

=

18

-

11/4/2008 Fecal Coliform Los Angeles River
11/4/2008 Fecal Coliform San Gabriel River
1/12/2009 Fecal Coliform Los Angeles River
1/12/2009 Fecal Coliform San Gabriel River
2/12/2009 Fecal Coliform San Gabriel River
2/13/2009 Dissolved Coppe Los Angeles Rive
2/13/2009 Dissolved Zinc Los Angeles Rive
2/13/2009 Fecal Coliform Los Angeles River
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3/23/2009

Cyanide

Los Angeles River

3/23/2009

Fecal Coliform

San Gabriel River
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Appendix B

Date

Number of flow

Number of flow

Outfall

2004

2 wet weather flows 2 dwyeather flows

PD 306 — Line A

2004

3 wet weather flows

PD 306 — Line B

2004

2 wet weather flows

1 grweather flow

PD 1174

2004

2 wet weather flows

PD 1184 — Line A

2004

2 wet weather flows

PD 1184 — Line E

\ad

2004

2 wet weather flows

MTD 622 — Line 1

2004

2 wet weather flows

10 dryeather flows

MTD 622 — Line 3

2004

2 wet weather flows

MTD 622 — Line 4

-+

2004

2 wet weather flows

3 dry wdar flows

MTD 622 — Line 4A

2004

3 wet weather flows

9 dry @ather flows

MTD 622 — Line 5

2004

1 wet weather flow

MTD 622 — Line 6
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10/13/2009 Cyanide San Gabriel River
10/13/2009 Dissolved Copper Los Angeles River
10/13/2009 Fecal Coliform Los Angeles Rivef
12/1/2009 Cyanide Los Angeles River
12/1/2009 Cyanide San Gabriel River
12/1/2009 pH Los Angeles River
12/7/2009 Cyanide Los Angeles River
12/7/2009 Dissolved Copper Los Angeles River
12/7/2009 pH Los Angeles River
12/11/2009 Fecal Coliform Los Angeles Rivey
1/17/2010 Dissolved Zinc San Gabriel River
3/23/2010 Fecal Coliform San Gabriel River
3/23/2010 pH Los Angeles River
9/21/2010 Fecal Coliform Los Angeles River
9/21/2010 pH Los Angeles River
10/5/2010 Cyanide Los Angeles River
10/5/2010 Dissolved Zinc Los Angeles Rivef
10/5/2010 Fecal Coliform Los Angeles River
10/30/2010 Fecal Coliform Los Angeles River
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Case No.  cv 08-01467 BRO (PLAX) Date  March 30, 2015
Title NATURAL RESOURCES DEFENSE COUNCIL, INC. ET AL. V. COUNTY OF
LOS ANGELES ET AL.
10/30/2010 Fecal Coliform San Gabriel River
11/19/2010 Dissolved Zinc Los Angeles River
11/19/2010 Fecal Coliform Los Angeles Rivef
12/17/2010 Dissolved Zinc Los Angeles River
12/17/2010 pH Los Angeles River
12/17/2010 pH San Gabriel River
1/24/2011 pH Los Angeles River
2/16/2011 Dissolved Zinc Los Angeles River
2/16/2011 Fecal Coliform Los Angeles River
2/16/2011 pH San Gabriel River
9/20/2011 pH Los Angeles River
10/5/2011 Dissolved Copper Los Angeles River
10/5/2011 Dissolved Zinc Los Angeles Rivef
11/11/2011 Dissolved Copper Los Angeles River
11/11/2011 Dissolved Zinc Los Angeles River
11/11/2011 Fecal Coliform Los Angeles Rivey
11/20/2011 Dissolved Copper Los Angeles River
11/20/2011 Dissolved Copper San Gabriel River
11/20/2011 Dissolved Zinc Los Angeles River
11/20/2011 Dissolved Zinc San Gabriel River
1/9/2012 Fecal Coliform San Gabriel River
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1/9/2012 pH Los Angeles River
1/21/2012 Dissolved Copper Los Angeles River
1/21/2012 Dissolved Zinc Los Angeles Rive
3/16/2012 Dissolved Copper Los Angeles Rive
3/16/2012 Dissolved Zinc Los Angeles Rive
10/9/2012 E. Coli Los Angeles River
10/11/2012 Dissolved Copper Los Angeles Rive
10/11/2012 Dissolved Copper San Gabriel Rive
10/11/2012 Dissolved Zinc Los Angeles Rive
10/11/2012 Dissolved Zinc San Gabriel Rive
10/11/2012 E. Coli San Gabriel River
10/11/2012 pH Los Angeles River
11/17/2012 Dissolved Copper Los Angeles Rive
11/17/2012 Dissolved Zinc Los Angeles Rive
11/17/2012 pH San Gabriel River
11/30/2012 Dissolved Copper Los Angeles Rive
11/30/2012 Dissolved Zinc Los Angeles Rive
12/2/2012 Cyanide San Gabriel River
12/2/2012 Dissolved Copper Los Angeles Rive
12/2/2012 Dissolved Zinc Los Angeles Rive
12/2/2012 E. Coli Los Angeles River

=

18

-
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12/13/2012 Dissolved Copper Los Angeles Rive
12/13/2012 E. Coli Los Angeles River
12/18/2012 Dissolved Copper Los Angeles Rive
12/18/2012 Dissolved Zinc Los Angeles Rive
12/18/2012 E. Coli Los Angeles River
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Appendix D
Date Number of flow Outfall
February 2012 | 4 drweather flows ASBS-004
February 2012 1 dry @ather flow ASBS-023
March 2012 4 dry weather flows ASBS-004
April 2012 1 dry weather flow ASBS-004
April 2012 1 dry weather flow ASBS-023
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Date March 30, 2015
Title NATURAL RESOURCES DEFENSE COUNCIL, INC. ET AL. V. COUNTY OF
LOS ANGELES ET AL.
Appendix E
Date Number of flow Outfall

January 2012 1 dry eather flow ASBS-001
February 2012 | 2 drweather flows ASBS-001
February 2012 | 3 drweather flows ASBS-002
February 2012 1 dry @ather flow ASBS-030

March 2012 2 dry weather flow ASBS-001

March 2012 2 dry weather flow ASBS-002

April 2012 1 dry weather flow ASBS-001

April 2012 1 dry weather flow ASBS-002
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