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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

KAVIN MAURICE RHODES, Case No. CV 08-6419-DDP (DTB)
Plaintiff,
VS. ORDER GRANTING MOTIONS TO
DISMISS

R. SAILOR, et al.,
Defendants.

Pursuant to 28 U.S.C. § 636, the Cchas reviewed the @aplaint, all the
relevant records and fdeand the Report and Recommdation of the United State
Magistrate Judge. Objections to thepBd and Recommendatidrave been filed.
Having made a denovo determination of those portions of the Report {
Recommendation to which objections have been made, the Court concurs W
majority of the Magistrate Judgefmdings, conclusions, and recommendatior
Accordingly, the Court adopts the followiegder, which is drawn largely from th
Report and Recommendation.

PROCEEDINGS

Plaintiff, a California state prisoner, filed_a pse civil rights Complaint,

pursuantto 42 U.S.C. 8 1983 on October 1, 2808 being granted leave to proce

in formapauperis The Complaint originally nametine defendants, including: Thre
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current or former members of the prisoafsat California State Prison, Los Angeles

County (“CSP-LAC”); Antelope Valley Hospit@AVH"); three members of the staf
at AVH; and two John Doe defdants. The gravamen pintiff's claims was thal
officials at AVH and CSP-LAQailed to provide plaintiff with adequate care for
injury he sustained to his hand.

On November 18, 2008, defendant AViled a Motion to Dismiss and/or fq

f

an

r

Judgment on the Pleadings on the grounds that the Court lacked jurisdiction over

plaintiff's state law tort claims against it, as plaintiff had failed to comply with
claims presentation requirement of Califia‘s Government Claims Act, Cal. Go\
Code § 900 efseq In addition, AVH asserted thptaintiff's claims were barred b
the statute of limitations applicable tafessional negligence actions against he
care providers set forth in Cal. Code Givoc. 8§ 340.5. Finally, AVH argued thatt
Court should strike Claim Ten of the @plaint as duplicative of Claim Nine
Plaintiff filed an Opposition to the Motion to Dismiss on December 8, 2008
defendant AVH filed a Reply on December 2008. The matter was transferred
this Court’s calendar on July 1, 2009.

On December 22, 2008, defendant Lyred an Answer to the Complaint.

Plaintiff filed an Opposition to defendaognn’s Answer on Jauary 22, 2009, which
the Court construed as his Reply.

On May 12, 2009, defendants PriestdaSailor filed an Answer to thie

Complaint. Plaintiff filed a Reply thereto on May 22, 2009.

In an Order issued August 17, 2009, istrict Court granted in part an
denied in part defendant AVH’s Motion to Dismiss and/or for Judgment ol
Pleadings. The District Court found theadipitiff had failed tallege compliance wit
the Government Claims Act because piffitnad not alleged that he had compli
with the claims presentation requiremasitthe Government Claims Act as
defendant AVH. Because it appeared that plaintiff might be able to allege
showing his compliance with the claim&pentation requirement of the Governm
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Claims Act, the District Court granted pi&iif leave to amend. The District Cou
found that defendant AVH'’s statute of limitations argument lacked merit, how
because plaintiff's claims against defendant AVH were governed by the stal
limitations contained in the CaliforniadBernment Code, not the Code of Ci
Procedure. Finally, the District Court found that defendant AVH’s motion to 3
Claim Ten of the Comlpint lacked merit.

On September 4, 2009, plaintiff fdea First Amended Complaint (“FAC”
along with a number of exhibits ther€t6 AC Exh.”). On September 14, 2009, AV
filed a Motion to Dismiss the FAC and/mr Judgment on the Pleadings and Mot
to Strike, along with a supporting Menamdum of Points and Authorities (“AV|
Motion”), on the grounds that: (1) Plaintiff exts that he has not made any atter
to comply with the Government Claims Act as to AVH; (2) plaintiff's Eig
Amendment claim is barred by the applicaibgtute of limitations; and (3) inadequa
medical care/medical malpractice cannahaebasis of an Eighth Amendment clai
Attached to the AVH Motion waa declaration of Stacy KBrigham, an attorney fo
defendant AVH. After one extension of gmplaintiff filed a Reply to the AVH
Motion on October 19, 2009 (“AVH Mot. Rig). Plaintiff resubmitted his Reply
on December 4, 2009, along with an Addendum to the Reply (“Addendum?”).
Addendum consisted of an Appendi$Add. Appx. A”) containing numerou
documents, including a copy of plaintiff's claim to the California Board of Con
and a letter dated August 22006, from defendant Lynn tolaintiff. Plaintiff's
Addendum was resubmitteon January 25, 2010.

On September 15, 2009, defendant Lyifed a Motion to Dismiss the FA(
and/or for Judgment on the Pleadings, along with a supporting Memorandum of
and Authorities (“Lynn Motion”), on the groundsat: (1) Plaintiff was not at libert
to amend the Complaint with respectdefendant Lynn because he had filed
Answer to the Complaint; (2) plaintiff hadld to state a cause of action for violati
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of the Eighth Amendment; (3) plaintiff had failed to state a cause of action for
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violation of Cal. Gov't Code § 845.6; (4) plaintiff's complaint was barred by
applicable statute of limitations; and (5apitiff's medical negligence claim must |
severed and remanded to statart for lack of subject matter jurisdiction. Attach
to the Lynn Motion was a Request for Judidlotice. After one extension of tim
on November 2, 2009, plaintiff filed a document captioned “Plaintiff’'s Reply tq
Courts [sic] Belated Forwarding of a@y of Defendant John Lynn’s Second Moti
to Dismiss.” (“Lynn Mot. Reply”) In thidiling, plaintiff asserted that he did ng
receive a copy of the Lynn Motion until @bter 27, 2009, pastatdate by which he
was required to file an Oppogiti thereto. Plaintiff stated in his filing, however, ti
his Opposition to the AVH Motion “more thaufficiently covers defendant Lynn
frivolous claim to dismissal.” (Lynn Mot. Reply at 3.)

On November 24, 2009, defgants R. Sailor and D. gt filed an Answer tq
the FAC. Plaintiff filed a Reply thereto on December 23, 20009.

Thus, this matter is now ready for daon. For the reasons discussed bel
both the AVH Motion and Lynn Motion are granted.

SUMMARY OF PLAINTIFF'S ALLEGATIONS AND CLAIMS
Plaintiff alleges that, on August 20, 20@8ison officials transported him {
defendant AVH for treatment of an injury to his right hand. (FAC at 6.) On
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AVH, x-rays allegedly were taken of plaifitt hand. (FAC at §. Either defendan
Lynn, a doctor at AVH, or defendant @aay, also a doctor at AVH, allegedly to
plaintiff that his hand sustained sprainfit®wrist and fourth finger. (FAC at 6-7
Defendant Hansen, a nurse at AVH, as wslunnamed doctord|egedly applied g
cast that completely covered plaintiffgyht hand, including his fourth and fift
fingers. (FAC at 7.) As plaintiff was leimg the hospital, he allegedly heard eitl
Lynn or Gregory tell defendant Priest, ageant at CSP-LAC, that plaintiff shou
receive follow-up care at CSP-LAC. (FAC7a) Plaintiff allegs he never receive
this follow-up care. (FAC at 7.)
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Plaintiff further alleges that on Augus4, 2006, he received a letter from Ly,
stating that the Radiology Departmenf&tH had noted a “discrepancy” and that |
x-ray showed a “possible faint fracture”tbg fifth finger of his right hand. (FAC g
7.) Plaintiff allegedly showed the letter defendant Sailor, a “Medical Technic

hn
NisS
A {
al

Assistant” at CSP-LAC, whdlagedly began to shout at plaintiff, accusing plaintiff

of “whining,” and stating thate had suffered a similar imy (FAC at 8.) Plaintiff
allegedly filed an administrative appe@ which he received no response, 4
allegedly sought help from other prisoifi@als without success. (FAC at 8.)
Defendant Hendricks, an orthopedicgeon at CSP-LAC, allegedly examin
plaintiff and removed his cast on October 2606. (FAC at 9.) When the cast w
removed, plaintiff allegedlgdiscovered that his fifthriger had been broken and h
healed incorrectly, resulting in a “severdgformed” hand. (FAC at 9-10.) Plaint

asserts that the afjed deformity makes it difficult for him to write. (FAC at 10.
Defendant Hendricks allegedigheduled plaintiff for corrective surgery, but plainti

asserts that he declined the surgemyrportedly because the surgery would h

and

interfered with his ability to meet courtadlines. (FAC at 10.) On February 9, 2007,

prison doctors allegedly told plaintiff thidte corrective surggmas elective becaus
it could be performed at any time. (FAC at 10-11.)

Plaintiff purports to allege twelve garate Causes of fion in the FAC undef

state and federal law. Specifically:

e

1. Defendant Sailor's anduct, as described in the FAC, constitured

deliberate indifference to plaintiff's seriongedical needs, in violation of his Eighth

Amendment rights. (FAC at 13.)
2. Defendant Lynn’s, anthus defendant AVH’s, failure to notify prisg

n

officials that plaintiff needed further eargency medical treatment after the discovery

of the misdiagnosis of the injuries to plaintiff's hand constituted delibg
indifference to his serious medical needs, in violation of his Eighth Amend
rights. (FAC at 13-14.)
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3. Defendant Lynn’s, anthus defendant AVH’s, failure to notify prisd

n

officials that plaintiff was in need of further emergency medical treatment viglated

Cal. Gov't Code § 845.6. (FAC at 14.)

4, Defendant Sailor’s failure to sunmmmedical care for plaintiff once th
need was brought to his attention violat&a. Gov't Code 8§ 846. (FAC at 14-15.)

5. Defendant Priest’s failut® alert the proper medical officials at CS
LAC upon returning plaintiff to custody that plaintiff was in need of follow
medical care, as instructed by doctors at AVH, violated Cal. Gov't Code § 8
(FAC at 15.)

6. Defendant Hendricks’ failure taonsult plaintiff's medical file upor
plaintiff's return to custody and discoudiat doctors at AVH had ordered follow-t
medical treatment, and to act accordingly, violated Cal. Gov't Code § 845.6.
at15.)

7. Defendant Lynn’s failure to propge read plaintiff's x-rays, andg
thereafter allow a cast to be placed onndlfiis hand over a bone that had not y
been detected as broken constitutezfgssional negligence. (FAC at 15-16.)

8. Defendant Gregory’s failure to qperly read plaintiff's x-rays, an
thereafter allow a cast to be placed on plaintiff's hand over a bone that had
been detected as broken constitutezfgssional negligence. (FAC at 16.)

9. Defendant John Doe’s failure tooperly read plaintiff's x-rays, an
thereafter allow a cast to be placed onmiléis hand over a bone that had not y
been detected as broken constitutezfgssional negligence. (FAC at 16-17.)

10. Defendant Hansen’s placemenaafast on plaintiff's hand over a bo
that had not yet been detected as bnat@nstituted professional negligence. (Fj
at17.)

11. Defendant AVH’s act of providing tBindant Hansen to perform medig

care on plaintiff, as defendant AVH was undentract with the State of Californ
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to provide medical services to indigenspners, constituted professional negligence.
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(FAC at 17-18.)

12. Defendant AVH'’s failure to ensutbat plaintiff gave his informet
consent to receive any treatmambon defendant AVH’'s property constitut
professional negligence. (FAC at 18.)

STANDARDS OF REVIEW

A complaint may be dismissed as a matfdaw for failure tostate a claim for

two reasons: (1) Lack of a cognizable laty@ory; or (2) insufficient facts under
cognizable legal theory. Baliisri v. Pacifica Police Dep'®01 F.2d 696, 699 (9t
Cir. 1990). Since plaintiff is appearing @e the Court must construe the allegatic

of the Complaint liberally and must affopthintiff the benefit of any doubt. Karim

D
o

a
h
NS

Panahi v. Los Angeles Police DeB8B9 F.2d 621, 623 (9th Cir. 1988). Moreowver,

in determining whether a complaint stagaedaim on which relief may be granted,
allegations of material fact must be takas true and construed in the light m

favorable to plaintiff._Love v. United State®15 F.2d 1242, 1245 (9th Cir. 1989).

However, “[t]he tenet that@urt must accept as true aflthe allegations containeg
in a complaint is inapplicable todal conclusions.”Ashcroft v. Igbal - U.S. -, 129

S. Ct. 1937, 1949, 173 L. Ed. 2d 868 (2009).rther, with respect to plaintiff's

pleading burden, the Supreme Court hagddhat: “[A] plaintiff's obligation to
provide the ‘grounds’ of his ‘entitlement telief’ requires more than labels a
conclusions, and a formulaic recitationtibé elements of a cause of action will 1
do. Factual allegations must be enougtaise a right to relief above the speculat
level, on the assumption that all the allegations in the complaint are true (e

doubtful in fact).” _Bell Alantic Corp. v. Twombly550 U.S. 544, 555, 127 S. ¢

1955, 167 L. Ed. 2d 929 (2007) (citations omitted).
“After the pleadingsare closed — but early enough not to delay trial — a

may move for judgment on the pleading&éd. R. Civ. P. 12(c). “Judgment on t

pleadings is proper when tlgesire no issues of materatt, and the moving party
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entitled to judgment as a matter of laweneral Conference Corp. of Seventh-[
Adventists v. Seventh-Daydventist Congregational Churdd87 F.2d 228, 230 (9t
Cir. 1989). Where, as here, Rule 12(c) isdus raise the defense of failure stat
claim, the standard to be applied is s#agne as that applied on a motion to disn
pursuant to Rule 12(b)(6). NMiinchy v. Shell Chemical Cp845 F.2d 802, 810 (9t

ay
h

e a

NISS
h

Cir. 1988). Thus, “[flor purposes ofdimotion, the allegations of the non-moving

party must be accepted as true, whileathegations of the oving party which have

been denied are assumed to be false 'Rgéach Studios, Inc. Richard Feiner an(
Co., Inc, 896 F.2d 1542, 1550 (9th Cir. 1990). Furttecause plaintiff is appearir
pro se, the Court must constrthe allegations of the EAliberally and must affor
plaintiff the benefit of any doubt. Karim-Pana889 F.2d at 623.

DEFENDANT LYNN'S REQUEST FOR JUDICIAL NOTICE
Pursuant to Fed.R.Civ.P. 201(b), the Court may take judicial notice of
only ifitis: “[N]ot subject to reasonable ghigte in that it is either (1) generally knoy
within the territorial jurisdiction of the trd@ourt or (2) capable of accurate and re;

determination by resort to sources whaseuracy cannot reasonably be questiong

Judicial notice also may beken of court records. See g, Schweitzer v. Scqtt69
F. Supp. 1017, 1020 (C.D. Cal. 197®&urt may take judicial notice of court files a
records) (citing Fed. R. Evid. 201); Tekle v. United St&2662 WL 19878178, at *!
(C.D. Cal. 2002) (court may take judicialtrm@ of prior complaint with exhibits
(citing Fed. R. Evid. 201(b)), aff;b8 F. App’x 768 (9th Cir. 2003).

Here, defendant Lynn has regted that the Court takedicial notice of the

following filings made in this action(l) The Complaint; (2) defendant Lynn
Answer to the Complaint; (3) the Distri€ourt’s Order re Defedant Antelope Valley

Hospital; and (4) the FAC. Tihe extent that defendant Lynn is requesting that

Court take judicial notice of the date of those filings, the request is granted.

extent defendant Lynn is requesting that@logrtt take judicial notice of the fact that
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certain arguments or allegations were maddose filings, the request is grante
However, to the extent defemdd.ynn is requesting thatefCourt take judicial notics
of the truth of those arguments or allegations, or the authenticity of any docu
that request is denied.

DISCUSSION
l. Defendants Greqgory, Hansen, and Hedricks should bedismissed from

this action without prejudice.

Initially, the Court addresses the seniggmues relating tdefendants Gregory
Hansen, and Hendricks. Puratito Fed. R. Civ. P. #&f), plaintiff was required tq
serve the summons and complaint on eaamatedefendant withih20 days after thy
filing of the Complaint. In this matter, that 120-day period expired on Janua
20009.

The United States Marshal’'s Servicesnable to serve all defendants exc

d.

1%

ments,

A4

1%

[y 29,

ept

defendants Gregory, Hanseand Hendricks. With respect to defendant Gregpry,

AVH officials stated that defendant Gregoryasontract person” and thus they we
unable to accept service. CSP-LAC oflisidid not accept service because defen
Gregory was not an employee of the pris@iith respect to defendant Hansen, A\
officials informed the United States Mhgd that defendant Hi@en was on extende
leave from the hospital, and thus they wamnable to accept service. With respec
defendant Hendricks, CSP-LAC officials informed the United States Marsha
defendant Hendricks was not an employee of the prison.

Plaintiff did not effectuate seme on defendants Gregory, Hansen,

Hendricks within the allotted time to do,stid not request additional time in whi¢

to attempt service on these defendamtd,l@|s not purported to show good cause
his failure to effectuate timely servicebcess on those defendants. Plaintiff's
sestatus does not excuse his failureptoperly serve these defendants in a tim
manner._See.g, Hammad v. Tate Access Floors, IRl F. Supp. 2d 524, 528 (I
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Md. Jan. 6, 1999); sedsoMcNeil v. United States508 U.S. 106, 113 S. Ct. 1980,

124 L. Ed. 2d 21 (1993) (“|W]e ka never suggested thabpedural rules in ordinar
civil litigation should be interpreted so @sexcuse mistakes by those who proc
without counsel.” (Footnote omitted)).

In Carey v. King 856 F.2d 1439, 1440 (9th Cir. 1988), the Ninth Circuit ¢

y
ced

ted

the following factors as relevant to the@t's determination of whether to dismiss

an action for failure to proseta1 “(1) [T]he public’s interst in expeditious resolutio
of litigation; (2) the court’s need to manatgedocket; (3) the risk of prejudice to ti
defendants; (4) the public oy favoring disposition of cases on their merits, and
the availability of less drastic sanctions.” The Complaint in this matter was fil¢

October 1, 2008, and the initial 120-dayipd for service expired on January 2

2009. Based on the information containe the unexecuted Gregory and Han
summonses and the letter appendededt@ndricks summons, it appears that n
of these defendants will be able to beved due to defendant Hansen'’s exten
leave of absence from AVH, defendane@ory’s contracémployment with AVH,
and the lack of a record of employmext CSP-LAC for dendants Gregory an
Hendricks. Here, thethe first and second Carégctors clearly militate in favor g
dismissal of the unserved defendants. Weébard to the fifth factor, given th

inability of defendants Gregory, Hansendddendricks to be seed, the Court finds

there is no less drastic sanction than tdemissal. Accordingly, while the Cou

finds that the third and fourth Caréctors do not militate ifavor of dismissal, the

174

Court has concluded that the other threediaan this instance outweigh the third and

fourth factors.
Defendants Gregory, Hansemd Hendricks are therefore dismissed from
action without prejudice.

[I. The allegations of the FAC are insufficient to state a claim for violation of

plaintiff's Eighth Amendment rights against defendants AVH and Lynn.

10

this




© 00 N O O b W N P

N N DN DN DNDMNDNNMNDNMNDNPEPPRPRPPFRP PP PP R P PR
0o N o o A W NP O O© 00NN O 01 A WOWDN - O

A. Applicable legal authority

To state a claim against a particulafeselant for violation of his civil right$

under 42 U.S.C. 8§ 1983, plaintiff must allepat the defendant, acting under collor

of state law, deprived plaintiff of a riggtiaranteed under the Constitution or a fed

eral

statute. _Se&arim-Panahi 839 F.2d at 624. “A person deprives another ‘of a

constitutional right, within the meaning &ction 1983, if he does an affirmative act,

participates in another’s affirmative acts, omits to perform an act which he
legally required to do that caudbe deprivation of whichlfie plaintiff complains].”™
Leer v. Murphy 844 F.2d 628, 633 (9th Cir. 1988), quotiimhnson v. Duffy588
F.2d 740, 743 (9th Cir. 1978).

S

In order to establish an Eighth Am@ment claim based on inadequate medical

care, plaintiff must show that the defendamas deliberately indifferent to his serio
medical needsHelling v. McKinney, 509 U.S. 25, 32, 113 S. Ct. 2475, 125 L.

2d 22 (1993); Estelle v. Gambk29 U.S. 97, 106, 97 S..@85, 50 L. Ed 2d. 25
(1976);_McGuckin v. Smith974 F.2d 1050, 1059 (9th Cir. 1992), overruedther

LS
=d.
L

grounds WMX Technologies v. Miller104 F.3d 1133 (9th Cir. 1997). Deliberate
indifference to the serious medical need a prisoner constitutes the “unnecessary

and wanton infliction of pain” proscréal by the Eighth Amendment. McKinné&09
U.S. at 32; Gamble429 U.S. at 104; McGucki®74 F.2d at 1059.
Deliberate indifference may be maniistoy the intentional denial, delay

interference with the plaintiff's medicahre, or by the manner in which the medi
care was provided. Gamblé29 U.S. at 104-05; McGucki®74 F.2d at 1059.
However, the defendant must purposefiudiyore or fail to respond to the plaintiff

pain or medical needs. McGuck@®74 F.2d at 1060. Thus, neither an inadver

failure to provide adequate medical cai@, mere negligence aredical malpractice),

nor a mere delay in medical care (without more), nor a difference of opinior
proper medical treatment, is sufficient to constitute an Eighth Amendment viol:
Gamble 429 U.S. at 105-06; Sanchez v. Vigb1 F.2d 240, 242 (9th Cir. 198¢
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Shapley v. Nevada Bd. of State Prison Commissioi@&& F.2d 404, 407 (9th Ci
1985).

B. Analysis
1. Defendant Lynn

Here, plaintiff purports to allege an Eighth Amendment claim based o
alleged failure of defendahnn to notify CSP-LAC officals that plaintiff required

further medical treatment upon the discoveryhef misdiagnosis of the injury to hij

right hand, which constituted deliberate fifiglience to his serious medical need
violation of the Eighth Amendment. (FAC at 14.) Even accepting plain
allegations set forth above as true, plaintiff has not alleged facts sufficig
demonstrate that defendant Lynn actedhwdeliberate indifference. Indee
plaintiff's own admissions belie his clain®laintiff alleges that he heard defenda
Lynn tell defendant Priest, a CSP-LAC @oyee, that Lynn wanted plaintiff t
receive follow-up care at the prison. (FACr7at Additionally, plaintiff admits tha
he received a letter from defendant LyomAugust 24, 2006, informing him of th
possible fracture to his right hand. (FAGaFAC Exh. A.) Various prison official
allegedly told plaintiff that the prison meai staff had seen defendant Lynn’s lett
(FAC at 9.) Itis not at all clear toglCourt that defendant Lynn had a duty him:s
to notify prison staff of the misdiagnosis whamhad already notified plaintiff. Eve
if such a duty did exist, plaintiff's allegatis suggest at most that defendant Lynn
negligent in not providing such notification. The Eighth Amendment does
mandate that a prisoner receive optimal ro@idiare. “[A] complaint that a physicie
has been negligent in diagnosing or tiregga medical condition does not state a v:
claim of medical mistreatment under the Eighth Amendment. Medical malpr;i
does not become a constitutional violatiorrehebecause the i is a prisoner.”
Gamble 429 U.S. at 106; sedsoAnderson v. County of Kerd5 F.3d 1310, 131
(9th Cir. 1995); McGuckin974 F.2d at 1050Q; Broughton v. Cutter LaboratoB@2
F.2d 458, 460 (9th Cir. 1980).
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Accordingly, the Court finds and conclugdnat plaintiff has not alleged fac

sufficient to demonstrate deliberate indiffiece of serious medicakeds with respeg¢

to his Eighth Amendment claim against defant Lynn. Further, based on plaintif
factual allegations, it appeato the Court that the defects of plaintiff's Eigh
Amendment claim against defendanynbh are incapable of being cured

amendment. Plaintiff's Second CauseAation with respect to defendant Lynn|i

therefore dismissed without leave to amend. Noll v. Car80® F.2d 1446, 144
(9th Cir. 1987) (praselitigant must be given leave to amend his or her comp

unless it is absolutely clear that thdidencies cannot be cured by amendment.

2. Defendant AVH
Defendant AVH avers that “atl times relevant to thiagction, Antelope Valley

Health District, d.b.a. Antelope Vallgyospital was and is a Healthcare Distrig
(AVH Motion at 3.) Although defendant AVH%atus as a healthcare Districtis 1

4

t.”
ot

averred in a declaration or other sworn statement, plaintiff does not challenge

defendant AVH's status as a Healthcare Dustir the application of the Governme

nt

Claims Act to his claimagainst it. The Supreme Court has held that a Ipcal

government entity such as the AVHnay not be sued under § 1983 for an injl

Ury

inflicted solely by its employees or agents. Instead, it is only when execution of a

government’s policy or custom, whether made by its lawmakers or by those

! The Court notes that the California Court of Appeal has previd

found, in_Martell v. Antabpe Valley Hosp. Med. Cented7 Cal. App. 4th 978, 98(
79 Cal. Rptr. 2d 329 (Cal. Ct. App. 1998)atlihe defendant AVH is “a distric
hospital coveredby the California Tort Claims Act.”_SemsoDias v. Eden Twp
Hosp. Dist, 57 Cal. 2d 502, 503, 20 Cal. R@RB0 (1962) (“Sections 703 and 710
the Government Code provideith certain exceptions not¢levant here, that no sy
for money or damages may be brought against a ‘local public entity’ until a w
claim has been presented. A hospital district is a local public entity (Gov. Cq
700).” (Citation omitted.))
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edicts or acts may fairly be said to represdintial policy, inflicts the injury that the
government as an entity is responsibteler 8§ 1983.”_Monell v. New York Cit

Dept. of Social Serviced36 U.S. 658, 694,98 S. Q018,56 L. Ed. 2d 611 (1978).

Thus, defendant AVH may not be held lialibr the alleged actions of defenda
Lynn, a doctor providing medical treatmentlad hospital, unless “the action that
alleged to be unconstitutional implement&recutes a policy statement, ordinan
regulation, or decision officially adopted promulgated by that body’s officers,”
if the alleged constitutional deprivation was “visited pursuant to a governn
‘custom’ even though such a custons met received formal approval through t
body’s official decision-making channels.”. |t 690-91; sealsoRedman v. County
of San Diegp942 F.2d 1435, 1443-44 (9th Cir. 1991).

However, a Moneltlaim may not be pursued in the absence of an under

constitutional deprivation or injuryCity of Los Angeles v. Helled 75 U.S. 796, 799
106 S. Ct. 1571, 89 L. Ed. 2d 806 (1986); \ghs v. Gilroy Garlic Festival Ass'r]
541 F.3d 950, 957 (9th Cir. 2008) (“Becauseg¢hgno constitutional violation, the
can be no municipal liability); Fairley v. Luman281 F.3d 913, 916 (9th Cir. 200
(“Exoneration of [the officer] of the chge of excessive force precludes munici

liability for the alleged unanstitutional use of such force.”); Scott v. Henrigé F.3d
912, 916 (9th Cir. 1994). As the Court liagnd that the allegations of the FAC &
insufficient to state a federal civil rightkim against defendant Lynn, it follows th

the allegations of the FAC also are ifigient to state a claim against defendji
AVH. It also follows from the Court’s findgs above that the pleading deficieng

ANt
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ying
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)
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ANt
ies

as to defendant Lynn are incapable ahbecured by amendment, that the pleading

deficiency of plaintiff's claim against defdant AVH is also incapable of being cur
by amendment. Plaintiff's Second Cauasé\ction with respect to defendant AV
must, therefore, be dismissed without leave to amend.

[1l. Plaintiff's state law claims against defendants AVH and Lynn also should
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be dismissed.

In view of the Court’s conclusion thataintiff's sole federal claim agains
defendants Lynn and AVH must be dism@sethout leave to amend, the Col
declines to exercise supplementalgdiction over any possible state law clai

plaintiff may be purporting to allegegainst defendants Lynn and AVH. 28 U.S|

8 1367(c)(3) (when a district court has dissed all claims over which it has origin
jurisdiction, the court has discretion to decline supplemental jurisdiction
plaintiff's state law claims); sealso Executive Software North America, Inc.
United States Dist. Court for Cent. Dist. of Califorr#ld F.3d 1545, 1555-56 (9th C
1994); Schneider v. TRW, In®@38 F.2d 986, 993-94 (9th Cir. 1991).

Plaintiff's state law claims againdefendants AVH and Lynn are therefc

dismissed without prejudice to Plaintiff raising such claims in state court.

IV. Conclusion

For the reasons stated above, defersd@négory, Hansen, and Hendricks
dismissed from this action without prejudicelaintiff's Second Cause of Action
dismissed without leave to amend. Pldit#iThird, Seventh, Eleventh, and Twelf
Causes of Action are dismissed without prejudice.

DATED: August 31, 2011
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DE D. ERSON
UNITED STATES DISTRICT JUDGE

2 Based on the Court’s declinationsfpplemental jurisdiction over ar

state law claims plaintiff may be purpowi to allege against defendants Lynn §
AVH, the Court does not reach Lynn’s adalital arguments. The Court also does
reach defendant AVH’s argument that pldifgistate law claims against it are barr
for failure to comply with the California Government Claims Act.
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