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UNITED STATES DISTRICT COURT

FOR THE CENTRAL DISTRICT OF CALIFORNIA
ERNEST DEWAYNE JONES, Case No. CV-09-2158-CJC

Petitioner, CAPITAL CASE

V.

Petitioner’s Supplemental Brief on the

MICHAEL MARTEL, Acting Effect of Pinholster v. Cullen on the
Warden of California State Prison at| Court's Power to Grant an Evidentiary

San Quentin, Hearing

Respondent.

INTRODUCTION

On February 17, 2011, Mr. Jonaked a 251-page Motion for Evidentia

Hearing providing substantial reasons whg tBourt should conduct an evidentiary

y

hearing on Claims One, Three, FoundsiFifteen, Sixteen, Eighteen, Twenty-three

and Twenty-four contained in the Petitionr #&/rit of Habeas Corpus (“Petition”
Petitioner’s Motion for Evidentiary Heagy (Motion), ECF No. 59. The Motio

extensively demonstrates the reasonsthiallegations in #nPetition—which were

also fully presented in the state habeapus proceedings—s$taa prima facie case

1
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of several federalanstitutional violations. In resalg whether Mr. Jones is entitle
to an evidentiary hearing, this Courtaessarily must determine whether “he

alleged facts that, if proven, woukhtitle him to habeas relief[.]"Wlliams v.

Woodford, 384 F.3d 567, 586 (9th Cir. 2002). Answering this threshold questig
necessary prerequisite to determining hetiether Mr. Jones isntitled to relief on
these claims and whether the state csuadjudication of those claims mer
deference under 28 U.S.€kction 2254(d)See, e.g., Ticev. Johnson, _ F.3d
No. 09-8245, 2011 WL 1491063, *15 (4th Cir.rARO, 2011) (“At the risk of statin
the painfully obvious, our perception ofinoeasonably another court applies the

in a particular case is best informeddmnducting our own, ingeendent applicatiof
so that we may gaudew the two compare.”)jones v. Basinger, 635 F.3d 1030
1040-44 (7th Cir. 2011) (determining whatpetitioner met his tfireshold burden” tg
show a Sixth Amendment confrontation abbn before resolving whether the st;

court decision unreasonably appliedarly established federal law).

d

nas

nisa

—

nte

Prior to respondent filing asponse to the Motion, on April 6, 2011, this Court

ordered Mr. Jones to file a supplementakbon the effect, if any, that the U.
Supreme Court decision@ullenv. Pinholster, 563 U.S. ;131 S. Ct. 1388 (201
had on his entitlement to an evidentidrgaring. Order, ECF 62. Mr. Jon
respectfully submits that tieupreme Court’s decision Rinholster does not affec
this Court’s authority to order, or the propriety of, an evidentiary hearing in this

The Pinholster decision did nothing to alterehcareful balance that fedel
habeas law strikes between ensuring faldandication of constitutional rights ar
respecting state court processes that permit a full and fair adjudication of
constitutional rights SeeHarringtonv. Richter,  U.S. _ ,131 S. Ct. 770, 780, 1
L. Ed. 2d 624 (2011) (“The writ of habeasrpus stands as a safeguard agg
imprisonment of those held in violation of the lawDpody v. Ryan,  F.3d
No. 06-17161, 2011 WL 1663551, *37 (9thrCMay 4, 2011) (Kozinski, C.J

2
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concurring) (“Comity doesn’t meaheing comatose.”). Instead, tiRenholster
decision addressed a narrow question of law involving 28 U.S.C. section 2254
Critically, the decision did not affect Westablished law gowvaing evidentiary
hearings, including controlling NintiCircuit precedent interpreting sectiq
2254(d)(2), which mandates an evitlary hearing in this casesee Wellons v. Hall,

___Us.  ,130S.Ct. 727,730, 175 L. Ed. 2d 684 (2&=d);v. Ornoski, 431
F.3d 1158, 1167 (9th Cir. 2005).

Moreover, when, as here, the state talaclines “the first opportunity t
review [a] claim ando correct any constitutional violatiorRinholster, 131 S. Ct. a
1401 (internal quotations andations omitted), by refusing to institute a proceed
in which issues of fact are framed addcided, federal principles of comit
federalism, and finalitydo not require deferencéfinston v. Kelly, 592 F.3d 535
553 (4th Cir. 2010) (when state court had appaty to consider “a more comple
record, but chose to deny” request for evitlary hearing, deference not require
On the contrary, the Constitution, the Antitersm and Effective Death Penalty Act
1996 (“AEDPA”), and fairness dictate that déeal court review the state court’s leg
determinations de novo because the state court’s procedural tools for devel
factual record were not adequate eithesicertain the truth or resolve the petitiong
constitutional claims correctlySee, e.g., Panetti v. Quarterman, 551 U.S. 930, 954
127 S. Ct. 2842, 168 IEd. 2d 662 (2007).

Thus,Pinholster is only relevant to the quisn of whether this Court should

require the parties to brief the applicatiof 28 U.S.C. section 2254(d) (“secti
2254(d)”) at this early stage of the procegd. Judicial efficiency, comity, an
fundamental fairness in capital sentencing nexpliat section 2254(d)’s application
addressed after full factualvdidopment of Mr. Jones’saims, when all substantiv
iIssues may be briefed in a single docum&vhether an application of federal law

objectively unreasonable under section 2254(d)(1) often requires an “intensiv

3
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bound inquiry highly dependeapon the particular circunetces of a given case.
Chia v. Cambra, 360 F.3d 997, 1002 (9th Cir. 2004lJo conduct such an inquiry at
this early stage of the proceedings ighex warranted nor prudent use of limited
resources.
. THE SUPREME COURT’'S DECISION IN PINHOLSTER DID NOT

ALTER THE WELL-ESTABLISHED PRINCIPLES GOVERNING

MR. JONES’S RIGHT TO AN EVIDENTIARY HEARING.

A. The Limitation on the Ability to Grant Relief Contained in Section

2254(D) Is Distinct From the Requiements of Section 2254(E)(2) fo

Conducting a Hearing.

-

The AEDPA “sets several limits on thewper of a federal court to grant an
application for a writ of habeas qurs on behalf of a state prisonerpjhholster, 131
S. Ct. at 1398, including the limitation @nfederal court’s ability to grant relief
contained in section 2254(d)ror “any claim” that ha been “adjudicated on the
merits in State court[,]” section 2254 ecludes a federal cdadrom granting relief

unless the state court’s adjudication “regiilite a decision that was contrary to,|or

involved an unreasonable application of, clearly established Federal law,” 28 U|S.C. §

2254(d)(1): or “resulted in a decision @ was based on an unreasonable

! The Supreme Court has identified “te@tegories of cases” in which Sectign

2254(d)(1) authorizes a federal court targrhabeas relief to a state prisoner, on a
claim that has been adjudicaten the merits by a state court:

Under the “contrary to” clause, aderal habeas court may grant the
writ if the state court arrives at areclusion opposite to that reached by
this Court on a question of law drthe state court decides a case
differently than this Court has orsat of materiallyndistinguishable
facts. Under the “unreasonable ion” clause, a federal habeas
court may grant the writ if the court identifies the correct
governing legal principle from thSourt’s decisions but unreasonably
applies that principle to thacts of the prisoner’s case.

Terry Williams, 529 U.S. at 412-13ge also Brown v. Payton, 544 U.S. 133, 141,
125 S. Ct. 1432, 161 L. Edd 334 (2005) (defining “unreasable application”).

4
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determination of the fasf’ 28 U.S.C. § 2254(d)(Z) Once a petitioner satisfies either
section 2254(d)(1) or (d)(2) federal court’s determinatiasf the merits of the clain

—

are reviewed de novéeg, e.g., Panetti, 551 U.S. at 953-54 (considering petitionar’s
claim on the merits without any defecento the state court's decision after
concluding that the state court hadeasonably applied federal law under (d)(1)).
In contrast to sectioB254(d)’s limitation on a federal court’s ability to grant
relief, section 2254(e) appsido a court’s ability to conduan evidentiary hearing.
As the Supreme Court explainedSchriro v. Landrigan, 550 U.S. 465, 473, 127 5.
Ct. 1933, 167 L. Ed. 2d 838@07), prior to the enactment of the AEDPA, the decision
to grant an evidentiary hearing was leftle “sound discretion” of district courts.
Although the AEDPA did not alter that “basic rulgg’, section 2254(e)(2) added new
requirements for petitioners whave “failed to develop the factual basis of a claim in
State court proceedings” because of a “lack of diligence, or some greater fault,
attributable to the prisoner the prisoner’s counselMichael Williamsv. Taylor, 529
U.S. 420,432,120 S. Ct. 1479, 146 L. Ed428 (2000). When the petitioner “mage
a reasonable attempt, in light of the infation available at the time, to investigate
and pursue claims in state court,” howevee diligence requirement is satisfidd.
at 435. If the state court record “precludebeas relief,” the district court is “npt
required to hold an evidentiary hearing?ihholster, 131 S. Ct. at 1399 (quoting
Landrigan, 550 U.S. at 474). In other wordsjstonly when the record precludes

relief, such as when “the record refutbe applicant’s factual allegations,” that

2 When a state court fails to adjodie a claim on its miés, section 2254(d)

does not apply and this Court must indegently assess the nitsrof a petitioner’s
claims. See Pinholster, 131 S. Ct. at 140@Rompilla v. Beard, 545 U.S. 374, 390,
125 S. Ct. 2456, 162 L. Ed. 2d 360 (20Q@Because the state courts found the
representation adequate, thegver reached the issue of prejudice, and so|we
examine this element of ti&rickland claim de novo.”) (internal citation omitted);

5
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Landrigan vests in the district court the authority to deny an evidentiary he&eag.

Landrigan, 550 U.S. at 474see also Motion at 5-6.
B. The Decision inPinholster|s Limited to the Scope of the Evidence tq
Be Considered Under Section 2254(D)(1).

In Pinholster, the Supreme Court addresgbé narrow issue of “whethe

review under section 2254(d)(fermits consideration of &lence introduced in &

evidentiary hearing beforedlederal habeas courtPinholster, 131 S. Ct. at 1398.

The Court held that “review under § 2254(d is limited to the record that w4
before the state court that adjudicateddlagm on the merits.” 131 S. Ct. at 139
The narrow scope of the Supreme Court’s inqamng the application of the rule to t
unique circumstances of Mr. Pinholster’'seémit the relevance of the decision

Mr. Jones’s case.

After Mr. Pinholster filed a petition for wrof habeas corpus in the Californi

Supreme Court, that court issued anlesrto show cause on his penalty-ph

ineffective assistance of counsel cla@inThe warden filed a forty-one page retu

exclusive of exhibits, and Mr. Pinholster filed a travérsé month later, the

California Supreme Court vacated the orideshow cause as improvidently issu
and denied the petitioh.

®  Under California law, when a petitidis sufficient on its face (that is, the

petition states a prima facie case on a claahithnot procedurally barred), the cou
is obligated by statute” to issue an order to show cdResglev. Romero, 8 Cal. 4th
728, 737, 35 Cal. Rptr. 2d 270 (1994); G&nal Code § 1476 (West 2011).

*  Although the issuance of the ordershow cause entitled Mr. Pinholster 1

avail himself to state mechiams to further discover and develop additional facts
support his ineffective assistanof counsel claim, he dmbt do so. Cal. Penal Cod;
§ 1484 (West 2011).

> See Docket,In re Pinholster, California Supreme @urt Case No. S034501
available at http://appellatases.courtinfo.ca.gov/search/case/dockets.cfm?dis
&doc_id=1766270&doc_nds034501 (last visited July 18, 2011).

6
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Mr. Pinholster thereafter instituteddieral proceedings and after exhausting

additional claims in state court, he sought and was granted an evidentiary he;
the federal district courtPinholster, 131 S. Ct. at 1396-97. During the hearing,
Pinholster presented the testimony of medical experts, Dr. Sophia Vinogradov 3
Dr. Donald Olson, whose opinions were not presented in state douit 1397.
Relying in part on this expestimony, the district cougranted Mr. Pinholster relie
Id.

On rehearing en banthe Ninth Circuit Court of Appeals affirmedSee
Pinholster v. Ayers, 590 F.3d 651, 655 (9th Cir. 2009gversed by Cullen v.
Pinholster, 131 S. Ct. 1388. The Ninth Circuit determined that, even thoug}
Pinholster had not presented Dr. Vinogragdand Dr. Olson’s testimony to the sti
court, it was relevant to termining the reasonableness of the state court’s deg
pursuant to section 2254(d)(1)d. at 666-69. Relying on &b evidence, the Nint
Circuit concluded that the CalifomBupreme Court ueasonably appliegrickland
v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 8Hd. 2d 674 (1984), when it denié
Mr. Pinholster’s ineffective ssistance of counsel claim.

The Supreme Court reversed, holding tiadten a federal court is reviewing

claim under section 2254(d)(Xjhe record under review is limited to the record i

existence at that same time — itee record before the state couinhholster, 131 S.
Ct. at 1398. Because Mr. Pinholster hademgresented the expert testimony to
state court, the Ninth Circuit should nbave considered that evidence wh
determining whether the state court demswas an “unreasonable application”
clearly established federal lawd.

The Supreme Court then reviewed the state court record, including the
factual response and petitioner’'s traveigethe state court proceedings 3§
determined that the California Supreme Cauotenial of the inééctive assistance ¢

counsel claim was not an unreasoeadpplication of federal lawld. at 1403-04.
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With respect to the “deficient performaai prong, in several respects, the fg
contained in the state record codicded Mr. Pinholster’s allegationsl. at 1404-05
(referring to billing and time records), andthwespect to the ‘igjudice prong,” the
post-trial facts “largely duplicatd” the facts heard by the jung. at 1409. Thus
Pinholster did nothing more than clarify how aderal court is to conduct the inqui
under section 2254(d)(1).

C. Pinholster Does Not Disturb the Law Regarding Evidentiary

Hearings Under the AEDPA.

In Townsend v. Sain, the Supreme Court held thgivlhere the facts are in
dispute, the federal court in habeas compust hold an evidentiary hearing if th
habeas applicant did not receive a full anddaidentiary hearing in a state cour
either at the time of the trial or ircallateral proceeding.” 372 U.S. 293, 312, 83
Ct. 745, 9 L. Ed. 2d 770 (1963). TBeapreme Court has affirmed thitwnsend
continues to govern a district court’s respbilgy to grant an evidentiary hearing ir
AEDPA-governed cased.andrigan, 550 U.S. at 473.

In Pinholster, the Supreme Court made cleatthh was not departing from its
prior law on evidentiarjrearings under the AEDPARInholster, 131 S. Ct. at 1399
(“Our recent decision ifschriro v. Landrigan . . . is consistent as well with ou

holding here.”) (citation omitted)d. at 1401 n. 8 (“We see meeed in this case tg

address the proper apgdtion of § 2254(e)(2))d. at 1411 n. 20 (“[W]e need not

decide whether § 2254(e)(2) prohibitéde District Court from holding the
evidentiary hearing. . . .").

The distinction between sections 22841) and (e)(2) is important. An
evaluation of the “deference owed under” section 2254(d)(1) to the state
decision relates to “whether to grantbkas relief,” not whether to grant a
evidentiary hearing.Wellons v. Hall, 130 S. Ct. at 730. The court Rnhol ster

explicitly did not decide “whether a digtt court may ever choose to hold an
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evidentiary hearing before it determineattB 2254(d) has been satisfied.” 131
Ct. at 1411 n.20. Consequknthe Court did not alter its long-standing holding th

“AEDPA does not require a federal habeasrt to adopt angne methodology” in

deciding section 2254(d)(1) issudsckyer v. Andrade, 538 U.S. 63, 71, 123 S. Ct.

1166, 1172, 155 L. Ed. 2d 144 (20089¢ also Gapen v. Bobby, No. 3:08-cv-280,
2011 U.S. Dist. LEXIS 62177, *5-6 (S.D. Oh. June 10, 2011) (notindPthlabl ster
“does not purport to makeng change in the habeas disery practice at all or to
dictate any sequence in which decisions ingl@& corpus cases must be made.”).
addition, the Court was site on the separate questiohwhether federal habeas
courts should examine the merits oé tbonstitutional clainbefore deciding the
section 2254(d) issueSeeWHllons, 130 S. Ct. at 730 (explaining that the decision
grant an evidentiary hearingasalytically distinct fronthe decision to grant relief);
Jones, 635 F.3d at 1040-44 (determining ether petitioner ntehis “threshold
burden” to show a Sixth Amendment @amtation violation occurred before
determining whether the state court dexisinreasonably applied clearly establish
federal law). Thus, resolving Mr. Jone®€ntitlement to a hearing is appropria
without first resolving any section 2254(d)(1) issu8ee Section lll,infra.

D. Pinholster Did Not Affect Ninth Circuit Precedent Interpreting 28

U.S.C. Section 2254(D)(2).

As noted above, the Courtlinholster did not address the scope of sectic
2254(d)(2) and thus did not alter tieell-established Ninth Circuit preceden
holding that a state court violates sac 2254(d)(2) when it does not “afford i
petitioner a full and fair hearing.Tilcock v. Budge, 538 F.3d 1138, 1143 n.2 (Otf
Cir. 2008) (internal citation omitteditouston v. Schomig, 533 F.3d 1076, 1083 (9th
Cir. 2008) (“AEDPA allows for an evidentiahearing when a petitioner (1) allege

facts, which, if proven, would entitle hito relief; and (2) shows that he did ng

receive a full and fair hearing in theat court.”) (citing 28 U.S.C. § 2254(e)(2));
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Earp, 431 F.3d at 1167 (concluding that whé&he state court’s decision was base
on an unreasonable determipatof the facts . . . the feidd court can independently
review the merits of that decisionaylor v. Maddox, 366 F.3d 992, 1001 (9th Cir
2004) (“If . . . a state coumakes evidentiary findings without holding a hearing a
giving petitioner an opportunity to pres@vidence, such findgs clearly result in
an ‘unreasonable determination’ of the facts.”).

These decisions hold that a state-tdecision summarily denying claims fo
relief constitutes an unreasonable deteatnom of the facts under section 2254(d)(
unless the record shows the allegations @argrely without credibility or that the
allegations would not justify relief even if provedNunes v. Mueller, 350 F.3d
1045, 1054-55 (9th Cir. 2003). Harp, 431 F.3d at 1167, the ith Circuit held that
the California Supreme Court’s summarynide of a state petition involved “an
unreasonable determination of the factgithin the meaning of section 2254(d)(2
where the petitioner demonstrated bintitlement to a hearing undeEwnsend v.
Sin. “If the defendant can establish anyeamf those circumstances, then the st:

court's decision was based an unreasonable determination of the facts and

federal court can independently review therits of that decision by conducting an

evidentiary hearing.1d.® Given that Mr. Jones’s Motion for an Evidentiary Hearil
fully explains why he is entitled to a hearing underTine@nsend factors, no further

consideration of section 2254(d) is nesay at this stage of the proceedings.

®  In Townsend, the Supreme Court identifiesbveral factors requiring that :

district court conduct an evidentiary hearing:

(1) the merits of the factual disputvere not resolved in the state
hearing; (2) the state factual deta@mation is not fairly supported by the
record as a whole; (3) the fact-fm«jﬂorocedure employed b?; the state
court was not adequate to afford # &nd fair hearing; (4%1t ereis a
substantial allegation of newly dmeered evidence; (5) the material
facts were not adequately develo@¢dhe state-court hearing; or (6)
for any reason it appears that theestater of fact did not afford the
habeas applicant a full and fair hearing.

Townsend, 372 U.S. at 313.
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[I. AN EVIDENTIARY HEARING IS WARRANTED GIVEN THE LACK
OF STATE COURT PROCESS AFFORDED TO MR. JONES.
To the extent that this Court desires fharties to address the application

section 2254(d)(1Rinholster does not control here, because it addressed only

of
the

situation in which a petitioner has receiadtistate process necessary to develop

factually and present his aas, but nonetheless withholesadily avail®éle evidence
from the state court and seeks to aafttitional evidence through a federd
evidentiary hearing. Mr. Jones’s case is instead controll&tidhael Wi liamsand
Wellons v. Hall, which authorize federal evidentiamngarings when the state cou
process unfairly thwarted the full ddepment of facts to support a petitioner
claims! Further, posRinholster, petitioners are still permittigo prove, pursuant to

Section 2254(a), that a constitutional viadatinvalidates their capital judgment.

A. AHearing Is Necessary Because titgtate Court Failed to Accord Mr.
Jones a Fair Opportunity to Develop and Present the Fact
Supporting His Claims.

In Michael Williams, the U.S. Supreme Courtaognized the unfairness o

" Infact, Mr. Pinholster himself affiratively disavowed the proposition that th

state court had adjudicated his ineffee assistance otounsel claim on an
underdeveloped recordsee Pinholster, 131 S. Ct. at 1402 n.11. Accordingly, th
Court proceeded on the premise thatdhse did not involve a diligent petitione
who had been prevented, through no fafilhis own, from developing the facts
material to his claim in state couffee, e.g., id. at 1401 (quotini/lichael Williams,
529 U.S. at 437) (“Provisions like 88 2254(d)(1) and (e)(2) ensure that ‘[f]ec
courts sitting in habeas are not an akiire forum for trying facts and issues whic
a prisoner made insufficient effaid pursue in state proceedings.g;, at 1412
(Alito, J., concurring) (“I woull hold that the federal-cailearing should not have
been held because respondent did niigeditly present hisiew evidence to the
California courts.”)jd. at 1417 (Sotomayor, J., dissenting) (“It would undermine
comity principles motivating AEDPA to die to defer to a state-court adjudicatio
of a claim because tlstate court, through no fault of isvn, lacked all the relevant
evidence.”).

11

Petitioner’s Supplemental Brief on the Effect of Case No. CV-09-2158-CJ
Cullen v. Pinholster on the Court’s Power to Grant
an Evidentiary Hearing

UJ

e

="

eral
h

the
n

UJ




© 00 N oo o~ W DN PP

N DD D N DD DNDDNDNNDNNPFPEP P PP PR PR
o N o o WO NP O O 0N O O A WOWDN O

applying the AEDPA to thwart factual ddepment in federal@urt when a habeas

petitioner—through no fault of his or her own—was unablgeteelop facts in state

court. As the Court recognized, “comity/not served by saying a prisoner ‘has

failed to develop the factual basis of aiol’ where he was unable to develop h
claim in state court degp diligent effort.” Michael Williams, 529 U.S. at 437. The

Court refused to deprive Mr. Williams ah evidentiary heang because the AEDPA

“does not equate prisonertisvexercise diligence in pwisg their claims with those
who do not.” Id. at 436.

In Wellons v. Hall, the Court reaffirmed the funaeental principle that a statq
may not avail itself of AEDPA limitations dederal review when it has deprived th
habeas petitioner of the mesato prove a constitutionalofation. The Court held

that discovery and a fedéravidentiary hearing were required because Wellg

“repeatedly tried, in both state and fede@urt, to find out what occurred, but ..|

found himself caught in a procedural moras4.30 S. Ct. at 729. In contrast, “had

there been discovery or an evidentiasahng, Wellons may have been able
present more than ‘speculation’ and twise’ [which the Eleventh Circuit found
existed in Wellons's allegations]It. at 730seealsoid. at 730 n.3 (“[l]it would be
bizarre if a federal court dato defer to state-court factual findings, made withd
any evidentiary record, in order to decide whether it could create an evider
record to decide whether the factual fimgs were erroneous.”). Accordingly, {
district court should not rely “on the vehples in the recorthat [a petitioner is]

trying to fill” when determining that aevidentiary hearing is not warranteldl. at

8  The Eleventh Circuit affirmed ¢hdenial of Mr. Wellons’ motions for

discovery and an evidentiary hearing, stgtihat his claims “daot entitle [him] to
habeas relief.” 130 S. Ct. at 733. Thapreme Court explained that the relevg
inquiry for determining a petitioner’s rigtd a hearing was not “whether petitiong

was entitled to ultimate relief in the forof a new trial,” but instead “whether

petitioner’s allegations . . . gtled him to the discoverymal evidentiary hearing that
he sought.”Id. at 730.
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731. These principles apply prior to a section 2254(d) determination. When, as
a state court process denies a habeasqueditthe opportunity to develop the factu

basis of his constitutional claims, sect2254(d)(1) may not be invoked to preclud

factual development ifederal courtSee Pinholster, 131 S. Ct. at 1401 (“Provisions

like 88 2254(d)(1) and (d)(2) ensure that ‘[fledlerourts sitting imabeas are not ar
alternative forum for tryingdcts and issues which a prisoner made insufficient ef
to pursue in state proceedings.™) (quotiMgchael Williams, 529 U.S. at 437).
For purposes of section 2254(d)(1)’s “easonable application” standards,
relevant state court post-conviction reg@nd process in Mr. Jones’s case §
significantly different fronPinholster. As explainedupra, in Pinholster, the state
court’s order to show cause: (1) afforddd Pinholster numerous mechanisms
develop his factual allegatiorsee Cal. Pen. Code § 1484 @at 2011); (2) required
the state to file a return containing detdifactual allegationand certain supporting
documentssee Cal. Pen. Code § 1480 (West 201h),e Lewallen, 23 Cal. 3d 274,

277-78, 152 Cal. Rptr. 528 (1979); and (3)aka Mr. Pinholster to file a traverse.

These formal pleadings jad the factual and legal issues for resolutisee, e.g.,
Lewallen, 23 Cal. 3d at 277-78. UnderstandaMy. Pinholster made no complain
in federal court about any deficienci@s this thorough state court proces
Pinholster, 131 S. Ct. at 1402 n.11.

Mr. Jones’s state court proceedingsraegerially distinguishable. Unlike Mr.
Pinholster, Mr. Jones was riénied relief after receiving full and fair state court

opportunity to prove his claims. Mr. Joneas deprived of aflormal state habeas

proceedings, including affirnmize mechanisms to dewm his allegations and the

state’s detailed factual responses to his allegations.

° Indeed, in California, a petition for ivof habeas corpus serves a “limitel

function.” Inre Lawler, 23 Cal. 3d 190, 194, 151 Cal. Rptr. 833 (1988;also

People v. Pacini, 120 Cal. App. 3d 877, 884, 174 CRlptr. 820 (1981) (affirming

that the petition is “preliminary in natung.’ Following the filing of a habeas corpu
13
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Thus, the state court’s review in tisse was a preliminary one. The decisi
to deny relief, rather thanamnt an order to show causepresents a determinatio

that discovery and an evidentiary heanveye unwarranted, because even taking

of Mr. Jones’s allegations as true and criggdibe failed to state a prima facie case for

relief. See, e.g., People v. Duvall, 9 Cal. 4th 464, 474-75, 37 Cal. Rptr. 2d 21
(1995). To make this initial assessmemder California law, the court mus
determine whether the petition states fdlotg, if true, would enable petitioner t
prevail. See, e.g., Romero, 8 Cal. 4th at 737; Cal. Rule$ Ct., Rule 4.551(c)(1).
The state court's determination musssume that all factual allegations ar

incorporated information and evidenttem appended documents are true a

credible. Romero, 8 Cal. 4th at 737n re Serrano, 10 Cal. 4th 447, 456, 41 Cal.

Rptr. 2d 695, 700-01 (1995).The court is obligated fesue an order to show caug
when presented with a fadiy sufficient petition. Romero, 8 Cal. 4th at 7375ee

also Duvall, 9 Cal. 4th at 475ee generally Cal. Penal Code 8§ 1476 (West 2011).

The issuance of an order to show @astically transforms the state habeg
process in three ways critic@l full, fair, and accurateatt development. First, it
allows the petitioner “an opportunity to presemidence in support of the allegatior
. .. [and] institute[s] a ceeding in which issues of fact are to be framed &
decided.” Inre Hochberg, 2 Cal. 3d 870, 876 n.4, 87 Cal. Rptr. 681 (1970) (ital
omitted). Second, it creates a cause tbaavhich, under Articlé/I, section 14 of
the California Constitution, requir@swritten, reasoned resolutioRomero, 8 Cal.

4th at 740. The court must “do and perfalinother acts and things necessary tg

petition, the California Supreme Court maymmarily deny it, request an informa
response from the respondent, or issueoiter to show cause. The informa
response “is not a pleading, does not frame or join issues, and does not est3
‘cause’ in which a court may grant reliefRomero, 8 Cal. 4th at 741.

9 sSeealso Duvall, 9 Cal. 4th at 474-7%awler, 23 Cal. 3d at 19%¢rrano, 10
Cal. 4th at 456.
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full and fair hearing and determinationtbe case.” Cal. Pal Code § 1484 (West
2011). Finally, it confers the power totharize fact development, beyond the ve
limited discovery specifically authorizdxy California Penal Gde section 1054.9,
including the power to issue subpoenad aompel witness testimony. Cal. Pen
Code § 1484 (West 20119ee also People v. Gonzalez, 51 Cal. 3d 1179, 1256-58
275 Cal. Rptr. 729 (1990) (discussing state t®lack of jurisdiction to order “free-

floating” postconviction discovery absemproceeding pending before that court);

Bd. of Prison Termsv. Sup. Ct., 130 Cal. App. 4th 1212, 1236-42, 31 Cal. Rptr.
70, 87-92 (2005) (holding thaburt cannot ordediscovery before issuance of a

order to show cause; courpgswers as set forth in Per@bde section 1484 to hear

evidence, subpoena witnessasd do whatever is necesséo ensure fairness no
available until issues joinedyurdinesv. Superior Court, 76 Cal. App. 4th 247, 252
90 Cal. Rptr. 3d 217, 221 (1999) (holding tbadirt lacked power before the issuant
of a writ or order to show cause tdisit a declaration from trial counsel).

Mr. Jones was summarily denied the &ste of an order to show cause al

all the fact development procedures avadahkereafter. The state court thus faile

to provide an adequate ofeftive forum to test the letiy of his detention, despite
thousands of pages of dii¢d allegations and documengasupport, which stated
multiple claims on which relief could hayand would have) been granted, if th
state had provided Mr. Jones witie means to prove them.

Under these circumstances, an intetadgren of sections 2254(d)(1) and (d)(Z
that forecloses discovery, expansionttué record, and/or aavidentiary hearing
precludes the application of section 2254¢dr it rewards the state for its owt
failure to provide an adequate processefsuring that the facts are fully presentg
in the state proceeding. Having had no ‘faléive forum for trymg facts and issues’
in state court to prove oillfany holes in his allegation®jinholster, 131 S. Ct. at

1401, Mr. Jones is entitled to an evidentilaearing to allow him the opportunity td
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develop the record so that this Courtynave an appropriate basis from which
determine his entitlement to reliéf.

B. AFederal Evidentiary Hearing and Fact-Finding May Be Necessary

to Uncover New Evidence.

The majority inPinholster observed that evidencedt developed on federa
habeas may ultimately lead to relief ifathevidence forms the basis for a “ne
claim[].” Pinholster, 131 S. Ct. at 1401 n.10. As tlas Breyer noted, the majority’s
ruling “does not mean that Pinholster igh@ut recourse to present new evidend
He can always return toadé court presenting evidenaet previously presented.’
Id. at 1412 (Breyer, Jconcurring in part)see also Rhinesv. Weber, 544 U.S. 269,
277 (2005). Given the truncated state cptotess, Mr. Jones should be afforded
opportunity to develop facts that may l¢adadditional claims and or evidence i
support of the claims already presehte the California Supreme CourtSee
California Commission on the Fair Adnistration of Justice, Final Rep&® (2008)
(“Because California does not provide adeggquasources to lawyers handling sta
habeas claims, 74% of federal habejgliaations filed by California death row
inmates are stayed for the exhaustion of state remedie®3rticularly, in a “death
penalty habeas corpus case,” itis preferablerr on the side ajathering too much
information rather than too little.’'Conway v. Houk, No. 2:07—cv-947, 2011 WL
2119373, *3-4 (S.D. Oh. May 26, 2011) (petting the filing of a second discovery

1 Moreover, applying section 2254(d)peclude an evidentiary hearing whe

the state thwarted full factual developmt renders the AEDPA vulnerable to
constitutional challenge that it effectuatesuspension of the wof habeas corpus
in violation of Article I, setion 9, clause 2 of the Cdrtgtion and a violation of the

Due Process Clause. Suchi@erpretation should beraided where an alternative
reasonable interpretation existee Svain v. Pressley, 430 U.S. 372, 378, 97 S. Ct.

1224, 1228, 51 L. Ed. 2d 411 (1977).

12 See http://www.ccfaj.org/documentsfoerts/dp/official/[FINAL%20REPORT
%20DEATH%20PENALTY.pdf (last visited July 18, 2011).
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motion notwithstanding Pinholster and mgfithat the petition “intends to ask the

Court to hold these proceedinigabeyance while he retwrto state court to exhaus
all of the new facts that he identifieluring the litigation in this court”see also
Gapen, 2011 U.S. Dist. LEXIS 62177 at *5 (“Gen does not purport to make an
change in the habeas discoveractice at all or to dtate any sequence in whic
decisions in habeas corpus cases mustdm#e ... capital litigation is so protracte
that it might serve judicial economy @llow depositions while memories ar
fresher.”).
lll. REQUIRING THE PARTIES TO BRIEF THE APPLICATION OF
SECTION 2254(D) NOW WOULD BE PREMATURE AND WOULD
DEFEAT JUDICIAL EFFICIENCY.

This Court ordinarily reserves meriigefing until after factual developmen
of the claims and an evidiary hearing have concludedo brief section 2254(d)’s
application first would requirthe Court prematurely togelve merits-related issue!
— thus squandering scarce judicial resesrand unnecessartgxing the Criminal
Justice Act budget. The circumstances ©f tlase—in which the state court did n¢
permit factual development or fadhdling—already have complicated th
adjudication of Mr. Jones’s claimsAs the California Commission on the Fa
Administration of Justice found, “[T]he abnce of a [state] published opinion and/,
an evidentiary hearing” places a subgtriiurden on federal courts to adjudica
constitutional claims in capital case California Commission on the Fai
Administration of Justicesupra, at 24.

To address the complicated and lengttapbeas corpus process, this Cg
established an orderly process for adjutiigpcapital habeas petitions by adopting

Guide to Case Management and Budgetin@apital Cases, which provides for fo
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phases of litigatioh> Recognizing that multiple submissions of merits brief
unnecessarily strain the federal distrocturts’ limited resources, the Guidelin
allocate final briefing on the merits @ petitioner’'s claimgdo Phase IV, afte
discovery and factual development, inchglian evidentiary hearing, have be
completed. This process appropriatelywadhe Court to address simultaneously
merits of a petitioner’s claims and anggen 2254(d)(1) limitations on the Court
ability to grant relief. This unitary process vindicates the Court’s interest in ju
efficiency. See, e.g., Conway, 2011 WL 2119373, at *4 (“Moreover, the Col
concludes that its discretias better exercised in not foreclosing at this stage
possibility of discovery. Werthe Court to permit discovepnly after it appears tha
Pinholster would not bar consideration of newidence, the Court would be addi
months of delay to the proceedings, aufe that could be avoided by simp
permitting discovery that otherwise appetr be warrantednder Rule 6.”).

This Court’'s Guidelines are consistent with the traditional doct

requirements of section 22&l)'s application. See, e.q., Randy Hertz & James $.
Liebman, Federal Habeas @as Practice and Procede32.3, at 1580 (5th ed.

2005) (“[T]he federal court shadibrdinarily examine the merits of the claim first a
then, if the court finds constitutional erranpve on to a review of the state cout

decision to determine whether the critasfasection 2254(d)(1) preclude a grant

habeas corpus relief’)see also id. at 1614-26 (collecting and discussing U.

Supreme Court decisions employing this doetranalysis). As the Supreme Co
recently explained, the provisions afcsion 2254(d) functio independently fron
section 2254(a); the latter provides thabéws relief may be afforded to a st

prisoner only when his custody violates federal |&lson v. Corcoran, 562 U.S.

13 See  http://www.cacd.uscourts.gov/caédtyAsst.nsf/c8b9bc4dd3050a24
882567c500769e4f/fd93b2ddeBb1d88256e770072236b?&Document (last
visited July 18, 2011).
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_ ,131S.Ct.13,17,178 L. Ed. 216 (2010). The Supreme Courtifisonruled

that once a petitioner asserts the existeice constitutional vidtion, the federa|

court must determine whethetagrees with that assertionld.; see also Waddington
v. Sarausad, 555 U.S. 179, 129 S. Ct. 823, 831, 17EH. 2d 532 (2009) (noting th;
courts must determine whether a state tdatermination is reoneous as well a
whether it is objectively unreasable). Indeed, “[ijn moststances, a federal court
assessment of the reasonableness of ébe sburt’s reasoning and result needs f
informed by the federalourt’s own analysis dhe merits.” Randy Her& al., supra,
at 1625; see alsfice, 2011 WL 1491063 at *15.
V. CONCLUSION

For reasons set forth above and in he@tion, Mr. Jones is entitled to fa
development procedures including an ewitlary hearing, de novo review of ea
constitutional violation presented in Heetition, and to relief. Should the Col
determine that the partielsauld address the applicationsaction 2254(d) to each
the specific claims in the Mion at this stage of the proceedings, Mr. Jones req
permission to seek an amendment of@nieninal Justice Act budget governing th

phase of the proceedings and sufiitieme to complete the briefing.

Dated: July 18, 2011 Respectfully submitted,
HABEAS CORPUS RESOURCE CENTE

By: /s/ Michael Laurence

t

D

D be

L)
—~+

ch
irt
Df

lests

1S

R

MICHAEL LAURENCE

Attorneys for Petitioner
Ernest Dewayne Jones

19

Petitioner’s Supplemental Brief on the Effect of Case No. CV-09-2158-CJ
Cullen v. Pinholster on the Court’s Power to Grant
an Evidentiary Hearing

UJ




