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UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OFCALIFORNIA, SOUTHERN DIVISION

Ernest Dewayne Jones, Case No. CV-09-2158-CJC
Petitioner, DEATH PENALTY CASE
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_ _ EROPOSED ORDER RE:
Michael Martel, Acting Warden of CHEDULE FOR MERITS
California State Prison at San Quentin] BRIEFING UNDER 28 U.S.C. §
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On March 26, 2012, this Court denipeétitioner's motion for an evidentiaf
hearing, without prejudice, and ordereck tharties to submit a proposed briefi
schedule. Order, Mar. 28012, ECF No. 75. The Couwrtdered petitioner to set fort

how each claim satisfies 28 U.S.C. section44@d%1) and/or seain 2254(d)(2) of the

Antiterrorism and Effective Deth Penalty Act on the basis of the record before

State court.

Counsel for the parties haeenferred regarding theguosed briefing schedule.

Although counsel are uncertain wheathine Court’'s Order of March 26, 201

contemplates the merits briefing of all des in the Petition or only those claims
petitioner’'s motion for evidentiary hearing, thetpes agree that it is in the interest
judicial economy and efficiency for the parti@sbrief the merits ofll claims in the
Petition rather than bifurcatirte merits briefing of claims.

Counsel for petitioner informed couns&r respondent of the substant
litigation demands on Mr. Michael Laurenaed Ms. Cliona Rinkett over the nex
several months, and proposed a briefsotpedule that wouldjrant petitioner eigh
months in which to prepare his initial direg. Counsel for respondent stated
position that each party should have ninetysd prepare their initial briefing. Th
parties were unable to reach agreemasitto a proposed briefing schedule 4

therefore submit separate proposed briefing schedules.

Petitioner’s Proposed Briefing Schedule:

This Court’s order requests a scheduletlhar filing of extensive merits briefin
on the thirty claims contained in thetfien during an extraordinarily demanding tin
for petitioner's counsel. 7h exponential increase iworkload occasioned by
significant number of unexpected staffpdetures at the Habeas Corpus Resol
Center (HCRC)—including a staff attornessigned to petitioner's case—and
number of upcoming filings that petitionerounsel have in other capital cas

coupled with theeomplexity of the factual and legesisues presented by the record

this case, precludes the filing of the meltisefing prior to December 2012. Ms.
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Patricia Daniels, who waassigned to represent petitiortaroughout the state cou

proceedings and in this Court, resignber position at the HCRC, and thus

unavailable to prepare the merits briefingn the next eight month period, Mr.

Laurence must prepare and file stated@abcorpus petitions in two cases, infori
reply briefs in three state cases, and arfddeabeas corpus petiti in two cases. |
addition, Mr. Laurence must prepare anié foost-evidentiary hearing briefing
Ashmus v. Chappelle, No. 93-CV-00594 (N.D. Cal.) and a motion for an evident
hearing inTaylor v. Chappelle, No. CV-07-6602 (C.D. Cal.). Ms. Plunkett mt
devote significant time to matters in otheases in the next six months. She
preparing a denial or traverge a return to an order tthew cause with a due date
May 7, 2012. She also is involved in the preparation of a lséditeas corpus petitig
with an estimated due date of November2(Bl2. Moreover, thelCRC is obliged to
participate in the California Judicial &ich’s mandatory furlough program, whi
requires counsel to take ohelough day a month.

Counsel anticipates the need to devote a substantial amount of ti
researching and drafting petitioner’s entitlemientelief on each of the thirty claims,
task that has not yet been performed by ceun# addition, as previously noted |
counsel, briefing the application of 28 U.Sgection 2254(d) to pioner’s claims in
light of the recent United States Supreme Court decisions, inclivthnignez v. Ryan,
____US. | slipop. at 6 (Mar. 20, 2012pl¢hng that “[ijlnadequiee assistance g
counsel at initial-review coltaral proceedings may establish cause for a priso
procedural default of a claim afeffective assistance at trialMissouri v. Frye,
U.S. _ (Mar. 21, 2012) (holding that triadunsel’s failure to inform defendant

state’s plea offers was deficient representation utdeckland v. Washington, 466
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U.S. 668 (1984))tafler v. Cooper,  U.S. _ (Mar. 21, 2012) (holding, on habgeas

corpus, that trial counsel's deficierddvice concerning state’s plea offer w

prejudicial underSrickland v. Washington, 466 U.S. 668 (1984); and that 28 U.S|

section 2254(d) does not bar habeas corpus religflen v. Pinholster, 563 U.S.
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131 S. Ct. 1388 (2011) (holdintpat analysis under 28.S.C. section 2254(d) i

limited to the record before the state court), Hadrington v. Richter,  U.S. |, 131

S. Ct. 770 (2011) (holding that the defiece required under 2254(d)(1) applies
summary denials), will require careful analygarticularly on issuethat are affecte

by application of those cases by the Court of Appeals for the Ninth Circuit.

to

} ==

In light of the workload demands, dissed above, and the substantial work

envisioned by this Court’s order, counfal petitioner proposes the following:
Petitioner’s opening brieaddressing how each claisatisfies 28 U.S.C. sectig
2254(d)(1) and/or (d)(2) will be fikno later than December 17, 2012.
Respondent’s opposition shall be filednety (90) days after petitioner
opening brief.
Petitioner’s reply to respondes opposition will be filed no later than ninet)

(90) days after respondent’s opposition.

Respondent’s Proposed Briefing Schedule:

Counsel for respondent submits thde eight-month period proposed

petitioner to file his brief izinduly lengthy and unwarrad. Petitioner’s claims for

relief have already been presented in a 432-page Petition. At this point
litigation, Petitioner need only brief why thetate court’s denial of those clain
violated 28 U.S.C. section 2254(d)(1) and(d)(2). Furthermore, the briefing wi
necessarily be limited in scope by the reguoient that the discussion be limited
matters contained in the stateurt record. Counsel for respondent also notes thg
Petition was filed in this case over two ygago, on March 10, 2010.

Therefore, counsel for respondent proposes the following:

Petitioner’s opening brieaddressing how each claisatisfies 28 U.S.C. sectig
2254(d)(1) and/or (d)(2) will beléd no later than July 16, 2012.

Respondent’s opposition shall be filednety (90) days after petitioner
opening brief.

Petitioner’s reply to respondentpposition will be filed ndater than forty-five
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(45) days after respondént’s opposition. ‘
~ The parties stipulate that either party may, based on good cause, request to

extend the deadline for ﬁlihg any of the above referenced plcadings.

Dated: April;42012 - Respectfully submitted, _ ‘
HABEAS CORPUS RESOURCE CENTER

By: MICHAEL LAURENCE
Attorneys for Ernest Dewayne Jones

Dated: April12,2012 - ATTORNEY GENERAL OF THE STATE OF
| 'CALIFORNIA ST

- By: HERBERT S. TETEF

Deputy Attorney General
Attorneys for Respondent

JOINT BRIEFING SCHEDULE
CV-09-2158-CJC S
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UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OFCALIFORNIA, SOUTHERN DIVISION

Ernest Dewayne Jones,
Petitioner,
V.

Vincent Cullen, Acting Warden of
California State Prison at San Quentin

Respondent.

The Court is in receipt of the partie®int Stipulation Re: Schedule for Mer
Briefing Under 28 U.S.C. § 2254(d)(1) and 28%)(2) lodged with the Court on Apri

12, 2012. Petitioner shdile his opening brief addressy how each claim satisfies 2

Case No. CV-09-2158-CJC
DEATH PENALTY CASE

[PROPOSED] ORDER RE:
CHEDULE FOR MERITS
BRIEFING UNDER 28 U.S.C. §
2254(d)(1) and 2254(d)(2)

U.S.C. section 2254(d)(1) and/on(@) onor before :

Respondent shall file an Opposition

days after Petitiones’ opening brief, ant

Petitioner shall file a Reply days after Respondent’s Opposition.

IT IS SO ORDERED.

Dated:

CORMAC J. CARNEY
United States District Judge

[PROPOSED] ORDER RE SCHEDIE FOR MERITSBRIEFING

CV-09-2158-CJC
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Submitted on April 12, 2012

By:

HABEAS CORPUS RESOURCE CENTER
303 Second Street, Suite 400 South

San Francisco, California 94107
Telephone: (415) 348-3800

Facsimile: (415) 348-3873
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MICHAEL LAURENCE
Attorney for Petitioner
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