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CC:. Federal Public Defender

O

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JESSIE HEREDIA, Case No. CV 09-3669-RGK (DTB)

Petitioner,
ORDER DENYING RESPONDENT'’S
VS. EX PARTE APPLICATION FOR STAY
PENDING APPEAL, SETTING
LARRY SMALL, Warden, BRIEFING SCHEDULE, AND
APPOINTING COUNSEL OF RECORD
Respondent. ) FOR PETITIONER

Doc. 46

On April 10, 2012, the Court issuad Amended Order Accepting the Repjprt

and Recommendation of the Magistraladge.
recommended that habeas relief be gnith respect to petitioner’s claim

The Magistrate Judge Hhad

n

Ground Two that the trial court violatéds constitutional rights to due process and

to a fair trial by invading the “sanctity afie jury’s deliberations” and dismissing
Juror No. 9. The Magistrafeidge concluded that the treaurt’s dismissal of Juroy

No. 9 violated petitioner’s Sixth Amendmeights because there was a reason
possibility that the request for the jurorsmoval was impermissibly based on
views of the merits of the case.

able
Nis

Pursuant to the Court’s Amended Ordrrigigment was entered herein on April

10, 2012 granting a writ of habeas corpnd ardering that petitioner be releasec
retried within 180 days athe date of the Amended Order.
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respondent filed a timely Notice of Appeal from that Judgment. Concurré
respondent file an Ex Parte Applicatifmm Stay Pending Appeal (“Application”) ¢
the Court’s order granting the writ of beas corpus, together with a support
Memorandum of Points and AuthoritieA@p. Mem.”). Respondent requested
expedited ruling on his Apigation based on the 180 degmpliance deadline. (Apy
Mem. at 1.) On May 2, 2012, the Districourt referred rggndent’s Application
to the Magistrate Judge for recommendation.

After considering respondent’s Applicaii, as well as the documents filed|i

support thereof, the Court hereby DENIESpondent’s Application as respond
has failed to show cause fam expedited ruling. SeenerallyMission Power Eng’c
Co. v. Cont’l Cas. C.883 F. Supp. 488 (C.D. Cal. 1995) (“[T]he evidence n
show that the moving party’s cause will ibeparably prejudiced if the underlyin

motion is heard according to regular noticedtion procedures.”). The Court not
that petitioner’s release was ordered with80 days of the Aended Order, giving
respondent until October 7, 2012 to retwy release petitioner, and therefo
respondent could have applied for a stapding appeal by regular noticed moti
affording petitioner the opportunity to oppose #ame. As such, on the Court’'s o
motion, the Court hereby sets a heammgrespondent’s Application for June 2
2012, at 10:00 a.m. in Courtroom 4. T@eurt further sets the following briefin
schedule: Respondent shall file a motion for stay pending appeal on or befo
18, 2012, in compliance with Local Rulést through 7-8. Petitioner shall file

opposition to the motion on or before Ma¥, 2012, pursuant to Local Rule 7-9.

Respondent shall file his reply to the opfioa on or beforeune 7, 2012, pursuat
to Local Rule 7-10. Petitioner need notgresent as the Court is also appoint
counsel hereby.

The Court requests that the Federalllubefender for the Central District ¢
California locate counsel for appointmemhe Federal Publibefender shall provids

the name of counsel for appointment to @aurt within 7 days of the date of this
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Order. Appointed counsel is directed to immediately make arrangements to
the file and secure copies of whatevemeésessary in order to properly consult w
and advise petitionergarding the motion. The attorney assigned to this matter
enter a Notice of Appearanas soon as possible, but no later than 14 days fror
date of this Order.

The Clerk of this Court shall sengecopy of this Order on petitioner, tf
Federal Public Defendesind counsel for respondent.

DATED: May 11, 2012 i 52

R, GARY KLAUSNER
UNITED STATES DISTRICT JUDGE|

Presented by:

L 7 ot

David T. BriStow _
United States Magistrate Judge
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