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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

AIDS HEALTHCARE FQUNDATION, ) CASE NO. CV 09-8199-R
)
Plaintiff, ) AMENDED FINDINGS OF
) UNCONTROVERTED FACTS AND
VS. ) CONCLUSIONS OF LAW
) IN SUPPORT OF JUDGMENT
TOBY DOUGLAS, Director of the )
California Department of Health Care )
Services, )
Defendant.

N N N

INTRODUCTION

Plaintiff Aids Healthcare Foundation (“Plaintiff” or “AHF"nitiated this action again
Defendant Toby Douglas, Director of the Califiar Department of Health Care Servi
(“Defendant” or the “Department”), in resporteeSection 14105.46 of th@alifornia Welfare an
Institutions Code (“Section 14105.46"), whichposed new requirements on prescription (
providers that participate in tI840B program of Section 602 ofetlvVeterans Health Care Act
1992, codified at Title 42 U.S.C. § 256b. The igarfiled cross motions for summary judgm
on the Plaintiff's remaining claims. The Court geth in part, and derde in part, each party
motion. The Ninth Circuit remandethis case in light of # January 30, 2014 pval of the
State Plan Amendment by the Centers for Madi and Medicaid Services (“CMS”). Having
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considered the 2014 CMS approval, in support of its Judgment, the Court makes the f¢

amended findings of fact and conclusions of law:

FINDINGS OF UNCONTROVERTED FACT

. Plaintiff AHF is a California nonprofit corpotiah that voluntarily p#icipates in Medi

Cal's 340B program as a provider of hbatare services and, among other thi

furnishes outpatient prescriptioinugs to Medi-Cal patients.

. Plaintiff AHF obtains savings on purchaseslnigs as a participaof the 340B program,

. The Department is the single state ageneay #ldministers California’s Medicaid progrg

known as Medi-Cal.

. On July 28, 2009, the Governor signed intw lssembly Bill X4-5 (the Special Sessi

healthcare trailer bill).

. Section 40 of Assembly Bill X4-5 adde@@&ion 14105.46 to the Welfare and Instituti

Code.

. Section 14105.46 requires 340B safety net prositiedispense to Mi-Cal beneficiarie

only drugs purchased through the 340B Program.

. Prior to the enactment oSection 14105.46, 340B safety net providers who

participated in Medi-Cal tth the option of purchasing ulys dispensed to Medi-QG

beneficiaries through the 340Bogram or on the open market.

. Before Section 14105.46, safety net providénat dispensed 340B drugs for th

Medicaid patients would be reimbursaader Welfare & Institutions Code 8§ 14105.45.

. Under Welfare & Institutions Code 814105.45(pharmacy providers are reimbursed

lower of the estimated acquisition cost o tiirug plus a dispensing fee or the pharmg

usual and customary charge as defined/eifare and Institutions Code 8§ 14105.455.

10.Welfare & Institutions Code states that pharmaogviders shall be paid at the lesse

their usual and customary charges or thebbarsement rate established under Welfal

Institutions Code § 14105.45(b).

11.The amount reimbursed by Medi-Cal to pharmpoyviders under Welfare & Institutio

Code § 14105.455 does not depend on the actualsagmuicost of the drugs to pharmg
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services providers.

12.Section 14105.46 requires providénst participate in th840B drug pricing program
dispense only 340B drugs to Medi-Cal beneficiaries.

13.Section 14105.46 requires providenst participate in th840B drug pricing program
bill Medi-Cal an amount not texceed the provider's actuatquisition cost for the dru
plus a statutorily-set dispensing fee.

14.Section 14015.46 was enacted to: fdduce the risk oflouble discounts, (2) reduce d
manufacturer rebate disputes, (3) reditedi-Cal's overpayments on drugs, and
streamline the Department’s Claims Review process.

15.The State has a legitimate interest in: (Queng the risk of drg manufacturers payin
duplicate discounts; (2) reducing the numberdoig manufacturer rebate disputes;
eliminating Medi-Cal's overpaymenton 340B drugs; and (4) streamlining
administration of the 340B program.

16.Due to the operation of Section 14105.46, 340t&tganet providers like AHF in mo
cases are reimbursed less timam-340B providers for dispsimg the same drugs to Me
Cal beneficiaries.

17.340B safety net providers are permitted tgpense drugs to Medi-Cal beneficia
through a contractual arrangem&vith another pharmacy.

18.To the extent 340B safety net providers diggetrugs to Medi-Cddeneficiaries through
contractual arrangementitv a pharmacy, Section 14105.46 does not apply an
contract pharmacy is not required tsmknse only drugs purm@bed through the 34(
program to Medi-Cal beneficiary patisrof the 340B safety net provider.

19.The amount of reimbursement received by a 340B safety net provider is less t
amount that provider would receive if it contedtwith a pharmacy to dispense those
same drugs to the same beneficiaries, becdngseontract pharmacy does not have to
340B drugs and therefore can be reimbdiratethe higher fee-for-service price.

20.The California Department of Health Care Services (“Department”) submitted a pr

State Plan Amendment (“SPA”) seeking ap@al from the Centers for Medicare 3
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Medicaid Services (“CMS”) to modify Catifnia’s Medicaid State Plan in conjunct
with the terms of Section 14015.46.

21.The SPA the Department submitted to CMSresponding to the relevant portions
Section 14105.46 have now been approved by CMS.

22.The portion of the State Pldahat Defendant sought to amend in conjunction with Se
14105.46 is entitled “Payment Methodology for Prescription Drugs,” and the page
SPA that incorporates Section 14015.46 ceptioned “Methods and Standards
Establishing Payment Rates for Prescription Drugs.”

23.In correspondence regarding the SPA relateSection 14105.46 both the Department
CMS refer to the reimbursement change cilte by the statute as a “rate reduction.”

24.The California Legislature enacted Sentil4105.46 for the purpose of responding tg
State’s fiscal problems.

25.The California Legislature did not considehether the impact that Section 14105
would have on 340B safety net providers would be consistent with efficiency, ec
and quality of care before enacting Section 14105.46.

26.The California Legislature did not consrdwhether Section 14105.46 would have
adverse impact on whether Medal beneficiaries would have access to health
services to the same extent as theegal public before etting Section 14105.46.

27.The California Legislature did noebnsider the relationship tveeen provider costs and {
payments that would be made undee tholicy set forth in Section 14105.46 bef
enacting Section 14105.46.

28.The Department did not supply the Califorhiagislature with anydocuments evaluatir
the impact of the Section 14105.46 on the $ac80(A) factors of efficiency, econoni
quality and Access to Care prirthe enactment of Section 14105.46.

29.The Department did not consider cesidies in connection with Section 14105.46.

30.At no time before or after submitting the SPA corresponding to Section 14105.46 tq
did the Department evaluate the impact of Section 14105.46 on efficiency, ec

guality of care omccess to care.
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31.

32.

33.

34.

At no time either before or after submitting the SPA corresponding to the elemy
Section 14105.46 to CMS did the Departmpatform or otherwise rely on any stu
concerning the costs 340B providers incur islimg drugs to Medi-@l beneficaries ang
the impact the changes called for lc&on 14105.46 would have on those costs.
There is no genuine dispute thia¢ state failed to obtain fedé approval before enacting
state plan amendment as required by federal law.

Further, there is no genuidespute that neither the Legature nor the Department
considered the relevant Section8Pfactors before enactment.

Indeed, Defendant previously took the positicat thwas not requiretb, and thus did no
consider the Section 30(A) factors before submitting the state plan amendment for
approval.

CONCLUSIONSOF LAW

. No State shall make or enforce any law which shall abridge the privileges or immun

citizens of the United States; nor shall angt&deprive any person of life, liberty, or
property, without due process of law; nongéo any person withiits jurisdiction the
equal protection of the laws. U.S. Const. amend. XIV, § 1.

A person may not be deprived of life, libgror property without due process of law or
denied equal protection of the law<Cal. Const. art.1, § 7(a).

The Equal Protection Clause of the Feaerith Amendment to the United States
Constitution and the Equal Protection and Privileges and Immunities Clauses of the
California Constitution guarantee substantiallyitar rights, and the courts analyze the
in similar fashion.In re David Kirkor Dermergian, 48 Cal. 3d 284, 291-292 (1989).

The “similarly situated” requirement meanatlan equal protecn claim cannot succeeq

and does not require further analysis, unlessthimant can show ahthe two groups ar¢

sufficiently similar with respedo the purpose of the law question, and that some leve
of scrutiny is required to determine ®&ther the distinction is justifiedSafeway, Inc. v.
City and County of San Francisco, 797 F. Supp. 2d 964, 971-72 (N.D. Cal. 2011.)

340B safety net providers are similarly sited to non-340B providers with respect to
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participation in Medi-Cal and dispengi drugs to Medi-Cal beneficiaries.

6. The rational basis test applies to challengede to the Medi-Cal program under the
California Constitution.Serrano v. Priest, 5 Cal. 3d 584, 596 n.11 (1971).

7. Statutory classifications will not be set aside if any facts reasonably may be conceiv
justify it. McDonald v. Board of Election Commissioners of Chicago, 394 U.S. 802, 808-
809 (1969).

8. For the purposes of equal protection analyshether the “posited reason for the
challenged distinction actually motivated [tbhegislature] is ‘constitutionally irrelevant.”
F.C.C. v. Beach Communications, Inc., 508 U.S. at 318.

9. “Legislative choice . . . may be based otiormal speculation unsupported by evidence
empirical data.”F.C.C. v. Beach Communications, Inc., 508 U.S. at 318. Rational basis
review does not require that the Legislaturettially articulate at any time the purpose
rationale supporting its classificationJordlinger v. Hahn, 505 U.S. U.S. 1, 15 (1992).

10. The assumptions underlying the rationale fer $katute may even be erroneous, “but th
very fact that they are ‘guable’ is sufficient, on ratiohdasis review, to immunize the
[legislative] choice from @nstitutional challenge.F.C.C. v. Beach Communications, Inc.,
508 U.S. at 320.

11.The reimbursement treatment of 340B safedyproviders called for by Section 14105 4
is rationally related to a legitimate Stgiurpose: Namely,eStion 12105.46 serves the
State’s rational effort to simplify managem@f the 340(b) program and ensure more
accurate determinations of whether or ndtwg it is paying for has been purchased un
the 340(b) program, and these are not purely economic reasons.

12. Plaintiff has failed to meet its burden to pralkeof the elements ats Equal Protection
claims in its first and second causes diaacby a preponderance of the evidence.

13. AHF may enforce the federal Medicaid reguas concerning SPAparoval, as well as
the requirements of 42 U.S.C. § 1396&@)(A), under the Supremacy Clause of the
United States ConstitutiorArizona Hospital & Healthcare Association v. Betlach, 2012
WL 99066 (D. Ariz. 2012).
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Dated: June 18, 2014.

14.The terms of Section 14105.46 constitute demal change in Qdornia’s Medi-Cal
policy concerning reimbursement for drugsvidrich an amendment to the Medicaid St
Plan was required to be submittddevel opment Services Network v. Douglas, 666 F.3d
540 (9th Cir. 2011).

15.The terms of Section 14105.46 constitute demal change ifCalifornia’s methodology
for reimbursing 340B safety net providéos drugs under the Medi-Cal program and
therefore the State was required to convpilyr the requirementsf Section 30(A) in
adopting and implementing Section 14105.46.

16. Section 14105.46 conflicts witbection 30(A) because thelarnia Legislature did not
consider factors of efficiency, economy, and quality of care and Medi-Cal beneficiar
access to health care servibefore enacting Section 14105.46.

17.Section 14105.46 conflicts with &on 30(A) because neithergtlCalifornia Legislature,
nor the Department, considered the costs348B safety net providers incur in dispens
drugs to Medi-Cal beneficiaridmfore Section 14105.46 was enacted.

18. Section 14105.46 is preempted under the &upcy Clause of the United States
Constitution and therefore is inichbecause it conflicts witthe requirements of Section
30(A) in multiple respects.

19.There is no adequate legal remedy availabkeH& to afford relief from the Defendant’s
application of the unlawful terntdf Section 14105.46, set forth above.

20. A permanent injunction is an appropriate reynen this case because AHF has prevaile
on the merits and does not have an adeqeatedy at law. Moreover, an injunction wil
prevent a multiplicity of lawsuitsContinental Airlines, Inc. v. Intra Brokers, Inc., 24 F.3d

1099 (9thCir. 1994).

MANUEL L. REAL
UNITED STATES DISTRICT JUDGE
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