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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

BRIAN C. DUBRIN, Case No. CV 10-1032 CJC(JC)
Petitioner, ORDER ACCEPTING FINDINGS,
CONCLUSIONS, AND
V. RECOMMENDATIONS OF
UNITED STATES MAGISTRATE
DAVE DAVEY, JUDGE
Respondent.

Pursuant to 28 U.S.C. § 636, the Court has reviewed the Petition for W
Habeas Corpus by a Person in State Custody filed in the instant action (“201
Petition”), the Petition for Writ of Habeas Corpus by a Person in State Custod
filed in Case No. EDCV 12-1578 which has been consolidated with the instar
action (“2012 Petition”) and all of the records in the instant action and in the
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consolidated action, including the August 8, 2017 Report and Recommendation of

United States Magistrate Judg&®€port and Recommendation”), respondent’s
objections to Report and Recommenaolat{“Objections”), and petitioner’s
response to the Objections (“Response”).

Respondent objects to the Report and Recommendation on two ground
(1) petitioner assertedly did not fairly pees his breach of contract claim to the
California Supreme Court to exhaust mda(2) if the claim is exhausted, the
prosecutor never made petitioner a promisegart of the plea bargain” that his
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conviction would never be used as a strike in the future.O®@tions at 1, 3-5.
The Court has madede novadetermination of the portions of the Report and
Recommendation to which objection is mad@r the reasons detailed below, th
Court approves and accepts the Repod Recommendation. To the extent
inconsistent with this Order, the Coosterrules the Objections to the Report an
Recommendation.

A. Petitioner Fairly Presented a Breach of Contract Claim for

Exhaustion

The Magistrate Judge found that petiier exhausted a breach of contract
claim in his Third State Petitidmy, inter alia, quoting_United States v. Goings
200 F.3d 539, 544 (8th Cir. 2000) (“Where it is clear that the government viol
terms of a plea bargain, the defendanymscally given the option of withdrawing

his guilty plea or demanding specific performance.”). Beport and
Recommendation at 27-29; see dlsalged Doc. B2 (Third State Petition). As
further explained below, the citation_to Goingsonjunction with petitioner’'s

factual allegations and reagidor relief presented to the California Supreme Ca
sufficiently exhausted petitionernfso sebreach of contract claim.

Under 28 U.S.C. section 2254(b), habegd®f may not be granted unless
petitioner has exhausted the remedies aviaila the courts of the State. See
generallyAndrews v. Davis866 F.3d 994, 1038-39 (9th Cir. 2017) (discussing
exhaustion requirements). Exhaustion rezgithat the petitioner’s contentions

fairly presented to the state’s highest court. Bege v. Lundy455 U.S. 509, 515

16 (1982). A claim has not been fairly presented unless the petitioner has
described in the state court proceedibgth the operative facts and the federal
legal theory on which his claim is based. Semcan v. Henry513 U.S. 364, 365

The Court use the terms for petitioner’'s complicated procedural history and for the
lodged documents as defined in the Report and Recommendation.
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66 (1995); Picard v. Connof#04 U.S. 270, 275-78 (1971); Davis v. Sjlsd1
F.3d 1005, 1009-10 (9th Cir. 2008). “[C]itami to either a federal or state case
involving the legal standard for a fedecanstitutional violation is sufficient to
establish exhaustion.” _Séstillo v. McFaddem399 F.3d 993, 999 (9th Cir.)
(citations omitted), cert. denigl46 U.S. 818 (2005); see alB®lds v.
Waddington 401 F.3d 1018, 1021 (9th Cir.) (f®ner “must make reference to

provisions of the federal Constitution or mage either federal or state case law

that engages in a federal constitutional analysis”), cert. desiédU.S. 1037

(2005);_Peterson v. LampeB19 F.3d 1153, 1158 (9th Cir. 2003) (en banc) (“[F

purposes of exhaustion, a citation toatesicase analyzing a federal constitution
iIssue serves the same purpose as aaito a federal case analyzing such an

issue.”);_comparélowell v. Mississippi543 U.S. 440, 443-44 (2005) (per curiam)

(finding claim unexhausted where petitioner’s state court petition did not cite
Constitution or any cases directly congtg the Constitution; “petitioner’s daisy
chain — which depends upon a case that wtad by one of the cases that was ci
by one of the cases that petitioner cited — is too lengthy to meet this Court’s
standards for proper presentatioradederal claim”); Baldwin v. Rees&41 U.S.

27, 33 (2004) (“The petition provides no citation of any case that might have
alerted the court to the allegéstieral nature of the claim.”).

“[F]or the purposes of exhaustion, progsaitions are held to a more lenient

standard than counseledipiens.” Sanders v. RydeB842 F.3d 991, 999 (9th Cir.
2003) (citing_Peterson v. Lampge819 F.3d at 1159), cert. denjédll U.S. 956
(2004); see als8lack v. McDaniel529 U.S. 473, 487 (2000) (“[T]he complete

" (quoting Rose v.

exhaustion rule is not to ‘trap the unwamp seprisoner.
Lundy, 455 U.S. at 520).

Here, petitioner’s recitation of the operative facts fairly put the California

Supreme Court on notice of what transpired at the taking of petitioner’s plea i
2000 Case, and of petitioner’s specific allegiagi that: (1) the prosecutor and tri
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court had “stipulated” that his offense was not a “strikable offense” under
California’s Three Strikes Law, or made a “strikable offense” by virtue of
Proposition 21; (2) petitioner agreed to pleaib contendereinder the belief that
he would be pleading to a “non-strika offense”; (3) petitioner had made it
known that he would not accept any plea offer if his offense would be considé

bred a

“strikable offense”; and (4) the offense later was charged as a prior “strike” offense

in another case. S&seport and Recommendation at 28-29 (summarizing
petitioner’s allegations in the Third State Petition); Lodged Doc. B2 at 3 &
Attachment to Lodged Doc. B2 at 1-Petitioner included as an exhibit to the
Third State Petition a complete copy of the plea transcript from the 2000 Stat
Case in which the alleged “stipulation” was made on the recordN&e€ontest
Plea and State Prison” transcript filediwLodged Doc. B2 at 7-8 (prosecutor
stating, “we’re going under the assumption in this plea that this 422 itself is n
strike,” and trial court stating, “it appesanot to be a strike for purposes of any
future — of any time in the futuia the system, criminal justice?).

Respondent argues that the Third State Petition did not sufficiently rais

breach of contract claim — as distinctrfr@ misadvisement claim — to present the

federal legal theory to the California Supreme Court. (Objections at 4-5).
Respondent suggests that the citation to Goivtgsh was “buried at the end” of
petitioner’s points and authorities “canmsetrve to convert his claim of mis-

“The exhibits to the Third State Petition also included a letter to the California Cour
Appeal dated May 18, 2005, wherein petitioner alleged: (1) he was “promised and ensurg
the court, the prosecutor and petitioner[’]s attgrrikat his [Cal. Penal Code §] 422 ‘was not
strikable offense,” and could never be usedrag} him as a strike in any future possible
convictions”; (2) the conviction was “now being used against petitioner in a. . . third strike
and (3)his “due process was, and still is being violated because of this.JuSekL etter filed
with Lodged Doc. B2 at 2 (emphasis added). Petitioner explained that due process requif
for a guilty plea to be valid, the plea must be “knowingly, intelligently and voluntarily enter
Id. Petitioner again cited Goindsr the proposition that a defendant typically is given the
option of withdrawing a guilty plea or demanding specific performance when the governm
violates the terms of a plea bargain. Id.
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advisement to one of breach of contradiObjections at 5). The Court disagrees.

The California Supreme Court had suféict notice for this Court to find that
petitioner fairly presented a breach of contract claim.

Where a defendant pleads guilty “afteceiving inadequate or erroneous
advice from the trial court” with respeict the possible consequences of the ple;
agreement, the issue is one of “misadvisemesmt,”"whether the defendant
knowingly, intelligently and voluntarily pleguilty at the time of the plea — not th
breach of a plea agreement. Beekley v. Terhune441 F.3d 688, 696 n.6 (9th
Cir. 2006) (en banc) (citations omite(distinguishing cases addressing

“misadvisement” of the possible cogsences of a plea agreement from cases
alleging breach of plea agreement,aethrequire construction of the plea
agreement under contract law standards), cert. desb€dU.S. 913 (2007).
Although petitioner alleged that he had be@readvised about the consequences
his plea at the time he entered the plea because Proposition 21 in fact had m
offense a “strikable offense” (séedged Doc. B2 at 4) and that violated
petitioner’s due process right to being reasonably informed of the charges an
consequences of the plea (gd¢eachment to Lodged Doc. B2 at 2), petitioatso
alleged that he had already servesigentence for the 2000 Conviction, and the
2000 Conviction had been charged as armtioke offense in another case which
assertedly violated the “stipulatet#rms of the plea agreement. 2d¢wchment to
Lodged Doc. B2 at 1-3) (quoting Goings authority for petitioner’s request to
withdraw his plea in the 2000 State Casai. the letter filed with the Third

%In Goings the defendant contended that the government had breached its part of g
agreement and asked that his case be remanded to the trial court for specific performancg
plea agreement. Sémited States v. Going200 F.3d at 543-44. The Goingsurt observed:
“[w]here it is clear that the government violated the terms of a plea bargain, the defendant

typically given the option of withdrawing his guilty plea or demanding specific performance.”

SeeGoings 200 F.3d at 544 (citingnter alia, Santobello v. New Yorkd04 U.S. 257, 262-63
(continued...)
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Amended Petition, petitioner alleged thia¢ subsequent charging of the 2000
Conviction as a prior strike convictiafolated his due process rights. Segra
note 2.

For purposes of exhausting state remedies “it is not enough to make a
general appeal to a constitutional guaraatebroad as due process to present t
‘substance’ of such a claim to the state court.” Gray v. Nethertd&lU.S. 152,

163 (1996). In this case, the Court finds that petitioner has alleged a sufficiel
specific due process violation by the subsequent charging of the 2000 Convig
as a prior strike conviction, contrary to what the prosecutor allegedly promise
the trial court confirmed during thega proceedings in the 2000 State Case, to
exhaust petitioner’s breach of plea agreement claim. Although Giovgjsed an
alleged breach of plea agreement arsdubsed the appropriate remedy for the
government’s breach (200 F.3d at 543-44), quating Gamgentext was
sufficient to “alert [the California SupresrCourt] to the federal nature of [his]
claim” given its direct reliance on Santobelltislding that a criminal defendant
has a due process right to enforce theseof his plea agreement. Baldwin v.
Reeseb541 U.S. at 29; compakeyzar v. Ryan 780 F.3d 940, 947-48 (9th Cir.
2015) (finding petitioner fairly presentedafficiency of the evidence claim to

state courts by citing a state case that had cited Jackson v. VidgiBi&.S. 307,

324 (1979); read in conjunction with thetipener’s attempt to articulate the legal

elements for his crime of conviction gtipetition fairly apprized the state courts

3(...continued)

(1971) (“This phase of the process of criminal justice, and the adjudicative element inhere
accepting a plea of guilty, must be attended by safeguards to insure the defendant what ig
reasonably due in the circumstances. Those circumstances will vary, but a constant facto
when a plea rests in any significant degree on a promise or agreement of the prosecutor,
can be said to be part of the inducement or consideration, such promise must be fulfilled.’
Margalli-Olvera v. INS 43 F.3d 345, 351, 354-55 (8th Cir. 1994) (“Allowing the governmen
breach a promise that induced a guilty plea violates due process,” the remedy for which is
remand for specific performance or withdrawal of the guilty plea) (citations omitted)).
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that he was raising a federal constitutional sufficiency o&th@ence claim), cert.
denied 136 S. Ct. 108 (2018).

Finally, respondent suggests that petitioner could not have exhausted 3
breach of contract claim in the ThirdaB Petition, which was filed in November
2005, because his conviction was not used prior strike conviction until 2008.
SeeObjections at 5. The Court disagrees. As petitioner alleged, the 2000
Conviction had been charged as a prior strike conviction in or around Decem
2004 in San Bernardino County SuperCourt Case No. FCH06087, which
prompted petitioner to file the First through Third State Petitions challenging 1
use of the 2000 Conviction as a prior strike conviction. FSs@ort and
Recommendation at 8-10 & n.6 (detailing procedural history); sedalson v.
People of the State of Californid20 F.3d 1095, 1096 (9th Cir. 2013) (“In 2004
and 2005, after learning that his 2000 cetion would count as a strike, Dubrin

filed pro se habeas petitions in the statd tourt, the California Court of Appeal
and the California Supreme Court.”). Although petitioner filed his Third State
Petition with the California Supreme Court when the charge of the 2000
Conviction as a strike prior was no longer pending, petitioner certainly was of
notice as he filed and exhausted his claims in the Third State Petition that the
Conviction had been and could be charged as a strike prior.
I

I
I
1
I
B. ThePlea Agreement Included Assurances That the 2000
“This case is distinguishable from Howell v. Mississipptause petitioner's quotation

Goingsdid not present a lengthy “daisy chain” of citations to follow to reach a federal claim.

SeeHowell, 543 U.S. at 443-44.
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Conviction Was Not a Strike and Would Not Be Used Asa Strike

Respondent also asserts that the pgaement in the 2000 State Case di(

not include any assurance regardingfthiare use of the 2000 Conviction “either
before or even after” petitiorie plea and sentencing. S@éjections at 6-10.

Although respondent acknowledges that the prosecutor stated for the record

close of the proceedings that the partsere “going under the assumption in thig

plea that this [Cal. Penal Code 8] 422 itself is not a strike” (Objections at 6-7)
respondent relies on the timing of the prosecution’s statement, which was me
after the plea form was signed and petition@isnal plea was taken, to argue th
prosecution’s statement was not a promise. (Objections at 6-8).

The Ninth Circuit put the prosecutocemments in context as follows:

At Dubrin’s change-of-plea hearintipe prosecutor stated that he had

“checked with [his] appellatédepartment” and confirmed that

Dubrin’s criminal threats conviction wouftbt count as a strike.

Summing up the parties’ mutual understanding, the prosecutor stated,

“so we’re going under the assumption in this plea that this 422 itself is

not a strike.” The judge who accepted Dubrin’s plea agreed: “That

would have been my reading of the initiative, that it's not

[applicable].” Even if it were apigable, the judge noted, there would

likely be “issues of retroactivity” anyway.

Dubrin, 720 F.3d at 1096 (emphasis original). The prosecution’s statement a
close of the plea hearing reflectib@g premise on which the parties were
proceeding.

While the Court is mindful of respondé&nargument, the fact is that the
terms were adequately stated on the ndemd ratified by the trial court, which
noted contemporaneously with the accepeaof the plea that it was the court’s
understanding that the conviction was made a strike by Proposition 21 could
not be used as a strike in the future by virtue of Proposition 21Ld8igred Doc.
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B2 (transcript of plea proceedings at 7-8espondent concedes that in California

it is well-settled that no proposed plea bargain is complete until it has been
approved by the trial court. S@jections at 8, 10 (citing People v. Qrir8 Cal.

3d 937, 942-43 (1975) (judicial approval essential condition precedent to
effectiveness of bargain workedit by defense and prosecution.)).

The Court observes that there dklgional evidence beyond the prosecutoy

statement on the record suggesting thatparties intended to proceed as if
Proposition 21 had not made the 2000 Conviction a strike. The written plea f

completed before petitioner’s plea hearing notes “3 yrs. 8 mos. state prison at

80%.” Sed_odged Doc. B2 (including copy of plea form). As the Magistrate
Judge noted, the discussion of petitioner’s credit eligibility at 20 percent durin
plea colloquy suggests an intent that the 2000 Conviction would not be for a
offense._Se®&eport and Recommendation at 37-39. The reference in the ple;
form lends support to the interprtan that the parties intended the 2000
Conviction would not be for a strike offense.

C. ORDER

IT IS ORDERED that (1) the 2010 Petition is granted to the extent it

S

orm

g the

Strike
i1

requests specific performance of the plea agreement term in Los Angeles Caunty

Superior Court Case No. KA-046040 — that such 2000 Conviction would not
gualify, or be used as a strike by virtue of Proposition 21 — and this matter is
remanded to the San Bernardino Counip&ior Court (“SBSC”) to resentence
petitioner accordingly in SBSC Case No. RI/id97 within ninety (90) days of th
entry of the Judgment herein or final decision on any appeal therefrom, plus {

o
ANy

additional delay authorized under Stat®;land (2) the 2012 Petition is denied and

dismissed with prejudice.
I
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IT IS FURTHER ORDERED that the Cledgerve copies of this Order, the
Report and Recommendation, and the Juglgrherein on counsel for petitioner
and respondent.

LET JUDGMENT BE ENTERED ACCORDINGLY.

DATED: September 29, 2017 / /
— /)
/

(N)NORABLE CORMAC J _I(_ZARNEE

H :
UNITED STATES DISTRICT JUDG
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