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ic Institute et al v. Xcentric Ventures LLC et al

DANIEL F. BLACKERT ES% CSB No. 255021
LISA J. BORODKIN, ESQ., CSB No. 196412
Asia Economic Institute

11766 Wilshire Blvd., Suite 260

Los Angeles, CA 90025

Telephone §310) 806-3000

Facsimile (310) 826-4448

Daniel@asiaecon.org

Blackertesq@yahoo.com

lIsa borodkin@post.harvard.edu

Attorneys for Plaintiffs,

Asia Economic Institute, LLC
Raymond Mobrez, and
lliaha Llaneras

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

ASIA ECONOMIC INSTITUTE, a Case No.: 2:10-cv-01360-SVW-PJW

California LLC; RAYMOND ,
MOBREZ an individual; and ILIANA ) PLAINTIFFS' EX PARTE MOTION

LLANERAS, an individual, (L YNDER RILE 26 1Q DENY
Plaintiffs MOTION FOR SUMMARY
’ JUDGMENT TO CONDUCT
Vs FURTHER DISCOVERY AND (2)

' RN SEANG SN
RCENTRIC VENTURES, LLC, 80 ) DEPOSITION WITH DOCUMENTS
Arizona LLC, d/b/a as BADBUSIESS AND (3) FOR SANCTIONS UNDER
BUREAU and/or LOCAL CIVIL RULES 37-4 AND
BADBUSINESSBUREAU.COM 83-7; DECLARATION OF LISA J.
and/or RIP OFF REPORT and/or BORODKIN AND
RIPOFFREPORT.COM; BAD ) CERTIFICATION OF
BUSINESS BUREAU, LLC, or%anlze COMPLIANCE WITH LOCAL
and existing under the laws of St. C -3 AND 7-19

Kitts/Nevis, West Indies; EDWARD

MAGEDSON an individual, and DOES [P ER LODGED
1 through 100, inclusive, ONCURRENTLY HEREWITH]

Judge: The Hon. Stephen V. Wilson

Date:  July 9, 2010 or t.b.a.

Place: 312 North Spring Street
Los Angeles, California 90(

Courtroom: 6

Defendants.

Summar¥ Judgment Hearing Date:
July 12, 2010

Pretrial Conference: August 2, 2010
Trial Date: August 3, 2010

Plaintiffs’ Ex Parte Motion under Rule 56(f) and f®anctions -1- 10-cv-136QvE-PIW
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TO ALL PARTIES AND THEIR COUNSEL OF RECORD:

PLEASE TAKE NOTICE that on July 9, 2010 or at artger time as

this Honorable Court may deem proper, Plaintiffd and hereby do movex
parte pursuant to Local Civil Rule 7-19 for an Order (hder Federal Rule of
Civil Procedure 56(f) denying Defendants’ Motiom gummary Judgment
(“MSJ”) or, in the alternative, continuing Defendiarpending Motion for
Summary Judgment (“MSJ”) to allow Plaintiffs to clutt necessary discovery,
including continuing the deposition of Defendanti&dd Magedson as ordered
this Court on June 24, 2010 (“Order of June 24020[DN-81"], (2) compelling
Defendant Magedson to appear for a Court-supengsetinuance of his
deposition with documents on July 14, 2010, the ddthe mandatory settleme
conference, or otherwise as soon as is just, anflt(8 Court finds that
Defendants’ conduct has been in bad faith, awarBiamtiffs sanctions under
Local Rule 37-4, 83-7 and its inherent authority@Defendants’ refusal to
cooperate in discovery and other disobediencei®fGburt’'s Orders and Rules,
including the Order of June 24, 2010.

The grounds for relief under Rule 56(f) are thiairRiffs have
identified the existence of specific, relevant infiation on which Plaintiffs need
to conduct additional discovery to oppose DeferslaviSJ and for trial. The
information is (1) the “Second Questionnaire” agstimony about how it is use|
in the multi-step process for enrolling memberBe&fendants’ Corporate
Advocacy Program (“CAP”), (2) the “CAP Agreementicatestimony about it
and the extrinsic circumstances of how CAP membensract with Defendants
to enroll in CAP, (3) alleged positive reports thaers are permitted to post on
Defendants’ website, ripoffreport.com, without dhing in CAP, and (4) newly-
discovered rebuttal material that contradicts Dééats’ prior testimony that

! References to “DN-__" are to this Court’s civilaket in this action.

Plaintiffs’ Ex Parte Motion under Rule 56(f) and f®anctions -2- 10-cv-136QvE-PIW
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“Ripoff Reports” are “never removed,” creating aagie issue for trial. The
newly-discovered material includes a January 1202fmail from Defendants’
counsel claiming that Defendants took down a “Rijptéport,” for a 16-year old
girl, contrary to previous declarations and testigno

The grounds for the request for an Order compeDefendant
Magedson to appear for a Court-supervised depossoJuly 14, 2010 or for
deposition on any other terms that the Court fjodsare that (1) there is a
Mandatory Settlement Conference in this actionwdy 14, 2010 at 11:00 a.m.

before Magistrate Patrick J. Walsh, and partieoeadaarily expected to attend |i

person under Local Rule 16-15.2(b), (2) it wowddve efficiency and the
interests of justice to have the Court supervisedémaining 1.5 hours of
Defendant Magedson’s deposition, given the extendisputes over relevance
and objections and Defendants’ bad-faith positiat the deposition should not
continue at all, and (3) permitting Plaintiffs tonclude the deposition at the
Courthouse in Los Angeles would be a just remedy&fendants’ bad-faith,
dilatory and vexatious discovery tactics, savingmiffs from unnecessary cost
and delays in traveling to obtain discovery neagska trial.

The grounds for the request for sanctions (inamgunt deemed
appropriate by this Court) are (1) Defendants lthsebeyed this Court’s June
24, 2010 Order (“Order”) by refusing to schedule tontinuance of Defendant
Magedson’s deposition and refusing to cooperatesolving the dispute,
refusing to call the Court unless Plaintiff meetfénhdants’ preconditions that &
unreasonable and were not ordered; (2) Defendants tefused to meet and
confer under Rule 7-3 for a Rule 56(f) motion anfdation to Strike, purporting
to demand an advance written outline for the camnfee, when Defendants did
not themselves provide such an outline for theinl&8, 2010 conference on
MSJ; (3) Defendants unreasonably refused to stgataa Bench Trial or to file
Notice of Non-Opposition to Plaintiffs’ Motion fa Bench Trial; (4) Defendant

Plaintiffs’ Ex Parte Motion under Rule 56(f) and f®anctions -3- 10-cv-136QvE-PIW
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engaged in a pattern of disobeying and misrepreggtitis Court’s Local Rules
and Orders, and interposing groundless threatyeifet threats to Plaintiffs’
counsel personally, prejudicing Plaintiffs from paging for trial.

The grounds for making this Motiax parte are that the Magistratg
Judge assigned to the case, Honorable Patrick I3hWs unavailable the week
July 5 to July 12, 2010, and Plaintiffs cannot othse obtain an order continuir
the MSJ or obtaining additional discovery to opptheeMSJ in advance of the
July 12, 2010 hearing.

This Motion is based on Federal Rule of Proce&®6(#), Local Civil
Rules 37-4 and 83-7, this Court’s inherent autlptite attached Memorandum
Points and Authorities and Declaration of Lisa drdélkin, the pleadings, paper
and proceedings in this action, and such otheremsa#ts the Court deems props

This Motion is made following the counsel’s etfoto conduct a
conference of counsel by contacting Defendantshselpursuant to L.R. 7-3 of
June 28, 2010 and July 7, 2010 and notice ofeshparte application pursuant tg
L.R. 7-19 on July 7, 2010.

The undersigned counsel has advised counsel f@nDants that su
anex parte motion will be made to this Court. Defendants’ ceeirare David S.
Gingras, Xcentric Ventures, LLC, P.O. Box 310, TempZ 85280, (480) 668-
3623, david@ripoffreport.com, and Mari Crimi Spethburg & Wilk, P.C.
3200 N. Central Ave., Suite 2000, Phoenix, AZ B5Q602) 248-1089,
mcs@jaburgwilk.com; and Paul S. Berra, 1404 Thirée&d Promenade, Suite 2
Santa Monica, CA 90401 (310) 394-9700, paul@bemga.o

Defendants’ counsel have indicated that they eppose the motion
and request to be present at any hearing on thema®laintiffs have not sough
or obtained any previous continuation of time. Tieiguest for continuation is
timely and necessary to allow Plaintiffs to oppBsfendants’ Motion for

Plaintiffs’ Ex Parte Motion under Rule 56(f) and f®anctions -4 - 10-cv-136QvE-PIW
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Summary Judgment, currently scheduled for Mondaly, 2, 2010 and/or to
prepare for trial commencing August 3, 2010.
DATED: July 8, 2010 Respectfully submitted,

By: /s/ Lisa J. Borodkin

DANIEL F. BLACKERT

LISA J. BORODKIN

Attorneys for Plaintiffs

Asia Economic Institute LLC, Raymond
Mobrez, and lliana Llaneras

Plaintiffs’ Ex Parte Motion under Rule 56(f) and f®anctions -5- 10-cv-136QvE-PIW
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MEMORANDUM OF POINTS AND AUTHORITIES
1. Preliminary Statement

Plaintiffs hereby movex parte under Federal Rule 56(f) for an ord
denying Defendants’ pending Motion for Summary Judgt (“MSJ”) [DN-40]
currently set for July 12, 2010 or, in the alteiwgtcontinuing the MSJ so that
Plaintiffs can take discovery that is likely togaia genuine issue of fact for the
August 3, 2010 trial. If the continuance of the M&sts until the August 3, 2010
trial date, then the trial should go forth first.

In addition, Plaintiffs move for an Order compadl Defendant

Magedson to appear for a Court-supervised deposdiiothe remaining 1.5 hour

of his deposition on July 14, 2010, the date ofMandatory Settlement
Conference before Magistrate Patrick J. Walsh.

Plaintiffs also request sanctions under LocakRd7-4 and 83-7 fol
Defendants’ bad-faith, vexatious, dilatory condaratl violation of this Court’s
Orders and Rules.

Plaintiffs believe they have already submittedwggh evidence
opposing the MSJ showing a genuine issue of fadhf® August 3, 2010 trial.
However, to avoid all doubt, Plaintiffs need to qoete the deposition of
Defendant Magedson. Plaintiffs even obtained areOod June 24, 2010 from t
Court ordering that “Plaintiffs may continue thgpdsition of Defendant
Magedson, as discussed at the hearing.” DN-82.axewy Defendants refuse to
schedule that deposition. The specific informatieeded to oppose the MSJ is
supported by affidavit. See Declaration of Lis8drodkin. Therefore, relief
under Rule 56(f) is warranted.

The specific discovery that Plaintiffs seek coeidgily be completed
in a matter of days with Defendants’ cooperatioawdver, Defendants have

2 References to “DN-__” are to this Court’s civilaket in this action.

Plaintiffs’ Ex Parte Motion under Rule 56(f) and f®anctions -6 - 10-cv-136QvE-PIW
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shown, time and time again, that they will ignoraleulings and will respond to
nothing short of a written Order from the Court.

that end, they have:

Defendants should not be rewarded for this conbdygranting their wish — to
postpone the day of reckoning and drive up cost®laintiffs. This Court shoul

Plaintiffs’ Ex Parte Motion under Rule 56(f) and f®anctions -7- 10-cv-136QvE-PIW

Defendants will do anything to avoid the Augus2@10 trial date. T

Filed a Motion for Summary Judgment (“MSJ”) as licckims in the
action, based on an absence of evidence befarewdis/ had even
begun [DN-4]

Refused to stipulate to bifurcation of discoveryntatch the trial
Resisted producing discovery directly relevanti few issues in th
August 3, 2010 trial
Unreasonably refused to file a Notice of Non-Opposito Plaintiffs’
pending Motion for a Bench Trial, despite Plai#iffequest
Refused to schedule a date to continue the deposifithe key
witness, Edward Magedson, despite this Court’s Ootldune 24,
2010 [DN-82]

Disobeyed this Court’s Order of June 24, 2010 ongethem to state

the topics as to which they oppose the continugosigon of
Defendants Magedson by July 1, 2010

Refused to meet and confer with Plaintiffs on aiamotunder Rule
56(f), even though they argued in their Reply anMSJ that
Plaintiffs mustmake such a motion [DN-74]

With escalating frequency, disobey and misrepreesiCourt’s
Orders and Rules, and dictating procedural rulékef own making
Harass Defendants’ counsel with veiled threatafiaistrative
proceedings and explicit threats of Rule 11 sanstwithout basis.
In short, Plaintiffs want a trial on August 3,120 Defendants do nc
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deny the MSJ, order that the continued depositiddefendant Magedson take
place under Court supervision on July 14, 2010,aamard Plaintiffs sanctions, if
the Court finds it appropriate.
2. Relevant Background
A. Facts Relevant to the Rule 56(f) Motion to Dengr Stay

Defendants’ Motion for Summary Judgment.

On January 27, 2010, Plaintiffs commenced thi®adtly filing the
Complaint in Los Angeles Superior Court. DN-1 at BxPlaintiffs claim
violations of the federal Racketeering Influencad &orrupt Organizations Act,
18 U.S.C § 1962(c) and (d) (“RICQO"), extortion, cmon law defamation, unfair
business practices, civil conspiracy, defamatianspefalse light, intentional ant
negligent interference with prospective economiatiens, and inducing breach
contract. DN-1. On or about February 24, 2010 ebdénts Xcentric Ventures,
LLC and Edward Magedson removed the action toGloisrt. DN-1.

On April 28, 2010, Defendants requested to meeétcanfer regardir
a motion for summary judgment, specifically statifiglon’t think it makes sens
to send you a long written outline of my argumesitge | have already explaing
most of the points in previous emails.” See Bomdkec. 16, Ex. 3. Plaintiffs
obliged the request. Id.

On May 24, 2010, before Plaintiffs had takendkposition of either
Defendant, Defendants filed their Motion for Sumyndmdgment. DN-40.

1. Plaintiffs Have Identified the Existence of a S®nd
Questionnaire and a CAP Agreement on Which Discovgr
Must Be Taken

On June 2, 2010, Plaintiffs took the Rule 30(pi€position of

Xcentric Ventures, LLC (“Xcentric”). Borodkin Def§23, Ex. 16. Xcentric
designated Defendant Magedson to testify on the Bd({b)(6) topics.

At the June 2, 2010 deposition, Xcentric ideatifthe existence of
second questionnaire besides the initial intakenfon Defendants’ website

Plaintiffs’ Ex Parte Motion under Rule 56(f) and f®anctions -8- 10-cv-136QvE-PIW
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(“Second Questionnaire™) that applicants mustdiilt in order to be approved fr¢
CAP:

Q If the individual or business wants to go fard/with the CAP
program --
A Okay.
Q -- what's your next contact with them?
A They want to go next?
Q Yes.
A If they say they want to join the gram, | send them a more
detailed questionnaire about the company.
Q Is that questionnaire differentnfirthe questionnaire on your
website, on Ripoff Report's website?

A Yes.
Q Itis different. Okay. And you sai$ imore detailed?
A Yes.

Q How is it more detailed?
A It getsinto -- and this is still -eynhaven't been approved yet.

Q Right.

A So it depends on how they answer thestions to these -- to this

e-mail, but there is questions like, why did yoa gmplaints? What was
the cause of the complaints? What improvementsant -- | want
information right now, you know. How are you goittgmake -- what
iImprovements have you made? What was -- what therproblems and
what are you doing to avoid those problems in titeré? The name of th
person who will be signing the agreement. Whhéshame of the comp4
that the agreement's gonna be in? Why do you fé¢hink it's, why do yol
feel -- | forget. | can't.

Q That's fine.

A | can't remember. | can't remember."

Borodkin Dec. 123, Ex. 16 (June 2, 2010 Transaifd23:17-124:25).

On June 8, 2010, Plaintiffs commenced the depasif Defendant
Magedson. Borodkin Dec. 124. The deposition wiapanded after
approximately five hours due to an impasse ovelrthdréMr. Magedson would
answer questions on topics that might be covereal foytential protective order.
Borodkin Dec.  24.

Plaintiffs’ Ex Parte Motion under Rule 56(f) and f®anctions -9- 10-cv-136QvE-PIW
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On June 24, 2010, the Honorable Patrick J. Waddth a hearing an
issued an Order providing in part:

Plaintiffs ask the Court to compel the depositibibefendant Magedson.
Plaintiffs may continue the deposition of Defendisiatgedson, as discuss
at the hearing

Order of June 24, 2010 at 2 (emphasis added). [BINB8rodkin Dec. { 24; Ex.
24,

2. Plaintiffs Have Identified Impeachment Material
Contradicting Defendants’ Statements that they Newe
Remove Reports

Plaintiffs’ counsel recently became aware of pbét impeachment
material going to the credibility of Defendantsgorstatements regarding that th
“never’ remove or take down reports. See Borodkat.[0[Y40-43, Exs. 32-35

Defendants’ website and emails state copiousliitiey never
remove reports, which has been repeated in Defésiddepositions and affidavit

in support on Defendants’ motion to strike. Seedd8&in De. 1141-43, Ex. 33-3b.

This assertion appears to be contradicted imaaig 15, 2010 emai
that appears to have been written by Defendantsise, which states in part:

“l wanted to prove to you that | really am ROR’svieer, so | pulled your
email address from a report that you filed. Wiseelould have that
access?

However, | want you to know that as inhumane astiimk Ripoff Report
Is, we do have a heart. In fact, just last mon#ceived a request from a
lawyer in your neck of the woods asking us to reenaveport..not becaus
it was false, but because the guy named in thetrepd died, and he had
16 year-old daughter who shared his unusual lasenaVNhen people wer
searching for her on Google, they found the reglbdut her dead father
which had lots of embarrassing details about himgha criminal, etc., ang
it was devastating to her.

Plaintiffs’ Ex Parte Motion under Rule 56(f) and f®anctions -10 - 10-cv-13HBOW-PIW
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That lawyer did not threaten us and did not suddagust asked us to hely

16 year-old qgirl during the Christmas season. guéss what? We said
YES....and in case you're wondering, we did not aslafal did not receive

a dime for doing this. We did it simply becauseats the right thing to do.

Borodkin Dec. T 40, Ex. 32 (Emphasis added). nifés would like to take
additional discovery on Defendants’ explanationtfas apparent contradiction (
Defendants’ statements under oath.

B. Facts Relevant to Plaintiffs’ Motion to CompelDeposition of
Defendant Magedson and for Sanctions.
On April 19, 2010, proceedings were held before @ourt. DN-26.
This Court ordered, inter alithat the parties were to meet and confer orainiti

disclosures. See Borodkin Dec. 14, Ex. 1 at 1328'Order of April 19, 2010").

Despite this Court’s Order of April 19, 2010, Dedlants on April 21, 2010 sent
Plaintiff an email stating that “we don’t need te@hand confer re: Rule 26(a)
disclosures.” See Borodkin Dec. 5, Ex. 2.
The rest of the facts are set forth at length enBlbrodkin
Declaration, which is incorporated herein by tieference.
3. Legal Argument
A.  Plaintiffs Are Entitled to an Order Denying Defendants Summary
Judgment under Rule 56(f).
Federal Rule of Civil Procedure 56(f) provides artp

If a party opposing the [summary judgment] motibows by affidavit that
for specified reasons, it cannot present factsngisgeo justify its
opposition, the court may:

(1) deny the motion;

(2) order a continuance to enable affidavits tolb&ined, depositions to |
taken, or other discovery to be undertaken; or

Plaintiffs’ Ex Parte Motion under Rule 56(f) and f®anctions -11- 10-cv-13HBOW-PIW
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(3) issue any other just order.

Fed. R. Civ. Proc. 56(f) (emphasis added).
“Where . . . a summary judgment motion is filedesoly in the litigation,

before a party has had any realistic opportunifyuisue discovery relating to it$

theory of the case, district courts should gragtiRunle 56(f) motion fairly freely.
Burlington N. Santa Fe R.R. v. Assiniboine & Siotmbes of the Fort Peck
Reservation323 F.3d 767, 773-774 (9th Cir. 2003) (reversligfrict court’s
denial of discovery under Rule 56(f) where Tribesde showing that it had bas

for believing facts to defeat summary judgmenttexisout had no opportunity tc
develop the record). This is exactly the case.here

Although Rule 56(f) facially gives judges the destioon to disallow
discovery when the non-moving party cannot yet submdence supporting its
opposition, “the Supreme Court has restated theaslrequiring, rather than
merely permitting, discovery ‘where the nonmovirggtyg has not had the
opportunity to discover information that is essali its opposition.™ See
Metabolife Int'l v. Wornick 264 F.3d 832, 846 (9th Cir. Cal. 2001), quoting
Anderson v. Liberty Lobby, Inc477 U.S. 242, 250 n.5, 106 S. Ct. 2505, 2511
L. Ed. 2d 202, 213 (1986); see also Burlington &htd Fe R.R.323 F.3d at 773

Even under the authority cited by Defendants, Hftsrhave met their

burden under Rule 56(f) entitling them to deniatontinuance of Defendants’
motion for summary judgment:

[P]arties opposing a motion for summary judgmenstmiake (a) a timely
application which (b) specifically identifies (®levant information, (d)

where there is some basis for believing that thearmation sought actually
exists.

Blough v. Holland Realty, Inc574 F.3d 1084, 1091 (9th Cir. 2009) (internal
guotations omitted). "The burden is on the pargksey additional discovery to

proffer sufficient facts to show that the evidesoeght exists, and that it would

Plaintiffs’ Ex Parte Motion under Rule 56(f) and f®anctions -12 - 10-cv-13HBOW-PIW
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prevent summary judgment.” Iquoting_ Chance v. Pac-Tel Teletrac |42
F.3d 1151, 1161 n.6 (9th Cir. 2001)).
Plaintiffs have met this burden. Plaintiffs cabpresent all of the

relevant information essential to oppose Defendamsion or prepare their own
cross-motion for Summary Judgment because of Daf@stfailure to cooperats
in providing such information, including (a) theé®nd Questionnaire,” which
one of the steps Defendants always follow in siigiapplicants for Defendant
Xcentric Ventures LLC (“Xcentric”)’'s Corporate Adeacy Program (“CAP”), (b
a representative example of the agreement entetetetween Xcentric and CA
members (“CAP Agreement”), and (c) testimony byddefant Magedson
regarding how these documents are offered and textegs well as testimony o
“positive” reports that may be posted on Defendamébsite in the absence of
enrolling in CAP. See Borodkin Dec. 40 and Ex. 29

Plaintiffs have a reasonable basis for beliewirgginformation sough
exists, including that Defendant Magedson testitisder oath at his June 8, 20
deposition that he has the Second Questionnairgh@@AP Agreement in his
email at his office, and that “if my attorneys telé that | can [access or produc
the CAP Agreement], | would,” see Borodkin DecA4fadd Ex. 17, and email
correspondence and interviews with potential wgnks Smith as to the
authenticity of the January 2010 email. See Bomodlec. 744, Ex. 32.

Plaintiffs have made diligent efforts to avoie thelay in hearing
Defendants’ motion for summary judgment by (a)gdihtly attempting to obtain
the necessary information in advance of the Jul\2020, including by obtaining
an Order on June 24, 2010 compelling the contionaif Defendant Magedson’
deposition under a protective order, (b) requedtngeet and confer with
opposing counsel this Rule 56(f) motion and/oreguest a stipulated
continuation, (c) diligently attempting to schedthlie deposition of Defendant
Magedson for the week preceding the July 12, 2@Edihg, (d) attempting to

Plaintiffs’ Ex Parte Motion under Rule 56(f) and f®anctions -13- 10-cv-13HBOW-PIW
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arrange a settlement meeting between the partigedaveek preceding the July
12, 2010 hearing, and (e) on July 2, 2010 requgstmOrder from Magistrate
Patrick J. Walsh to resolve the dispute over th@inoed deposition of Defenda
Magedson.

Plaintiffs will be prejudiced by the denial otantinuation of the Jul
12, 2010 hearing on Defendants’ motion for summagigment because Plaintif

are unable to obtain necessary testimony and dausrttgat would assist the tri¢

of fact in determining whether, inter glthe manner in which Defendants pres

the “Second Questionnaire” to applicants for CAR e extrinsic circumstance

under which Defendants offer to enter into the G&fPeements amount to
attempted extortion under California law and agratbf racketeering under the
federal civil RICO statutes.

Plaintiffs are aware of specific evidence thatildasshow that the M§
should be denied and the August 3, 2010 trial shptdceed. First, Defendant
Magedson himselestified on June 8, 2010 that he has the CAP mqumstire and
CAP agreement, “and if my attorneys tell me thedint, | would” produce them t

Plaintiffs. Defense counsels’ response has beegfiige to produce Defendant
Magedson for his continued deposition. See 24 1EEx The rest of the eviden
that Plaintiffs would seek by way of completing tbeposition of Mr. Magedson
and seeking documents relevant to the RICO extottial are set forth in
Plaintiffs’ July 2, 2010 application to the Coufsee Borodkin Dec. 40, Ex. 29

Second, Plaintiffs have learned that emails mast &etween
Defendants’ counsel and potential witness Jan Stmgthwould establish that
Defendants falsely testified that they “never” takavn reports or “do not have
practice” of taking down reports. See Borodkin D4, Ex. 32.

This Court should Order that discovery can prdaaethe subjects f
Plaintiffs’ July 2, 2010 application to the Couwatid regarding the apparent

contradictory evidence in emails in the possessigotential witness Jan Smith.

Plaintiffs’ Ex Parte Motion under Rule 56(f) and f®anctions -14 - 10-cv-13HBOW-PIW
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B. Plaintiffs Request that this Court Order that the Deposition of
Edward Magedson be Continued with Court Supervisioron July
14, 2010, the Date of the Settlement Conference twDocuments.

From the time this Court set a trial date of Astg®, 2010, Plaintiffs
have diligently pursued only the most essentiadf beidence of the facts at isst
in this case. As this Court recognized in its Omfedpril 19, 2010, taking the
deposition of Defendant Magedson is the cornerstbmeealuating this case for
settlement or trial. See Borodkin Dec. 13, Ext 2(14-19 (“obviously, you're
going to take his deposition”). Plaintiffs havagued that goal persistently,
despite many attempts by Plaintiffs counsel to thvwa

Now, even Defendant Magedson stated that heldilieg to answer
guestions and produce the CAP Agreement and Se&goastionnaire if his
attorneys would allow him to. See Borodkin Dec4{Ex. 17.

On June 24, 2010, Plaintiffs obtained an Orde€zdmpel the
Continued Deposition of Defendant Edward MagedHdN- 82]. Now that there
Is a protective order in place, DN-82, Defendaatainsel should have no more
cause to complain about producing Defendant Mageftsadeposition.

This Court expressly ordered that “Plaintiffs ntaytinue the

deposition of Defendant Magedson, as discussdubdidaring.” DN-82 at 2.

Still, Defendants’ counsel continue to manufactisputes and reasons why hig

testimony should not be taken. See Borodkin De27¥fL, Exs. 19-30.
Plaintiffs have ever reason to expect that taimerplaying will only
escalate when Plaintiffs do attempt to continuedigosition. At the June 8, 20
deposition, Plaintiff asked for counsel with a gimspending and Defendants’
counsel interposed a long speaking objection coatbwith an instruction not t(
answer based on attorney-privilege on the simpéstpn “Do you remember
anything else about Tina Norris?” See Borodkin 024, Ex. 17 at 12-14.
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This game-playing must be put to rest. The Basgst, and most
cost-effective way to ensure that Plaintiffs gédiachance to depose Defendan
Magedson would be to do it under Court supervisidhere is a mandatory
settlement conference scheduled before Magistratistvon July 14, 2010 at
11:00 a.m. DN-32. That would be the ideal timedmplete the remaining 1.5
hours of Defendant Magedson’s deposition, undert&upervision, with the
documents described in Plaintiffs’ July 2, 201@lagation to the Court, namely
the Second Questionnaire, the CAP Agreement, datbdeemails. See Borodk
Dec. 137, Ex. 29. Plaintiffs therefore requesOader compelling Defendant
Magedson to appear for deposition under Court sugen on July 14, 2010.

C. Plaintiffs Request that this Court Award Sanctios if it Finds

Defendants’ or Its Counsels’ Conduct in Bad Faith

The details of Defendants’ conduct in resistingo&ry are voluminous
and set forth in detail in the Borodkin Declaratidhis now less than 30 days
before trial. Plaintiffs still are seeking two kdgcuments (the Second
Questionnaire and the CAP Agreement) and 90 moneites of Defendant
Magedson’s time under oath. Yet Defendants ar&iwgharder than ever to
deprive Plaintiffs of this necessary discovery.fddelants have already told
Plaintiffs that they intend to seek a continuantceial.

Defendants have failed to cooperate in discovedylave violated
Court Orders and Rules. Defendants refused to ameetonfer in this motion,
Borodkin Dec. 1147-48, Exs. 36-37, or on a motmasttike. Borodkin Dec, 127,
Ex. 18. Defendants held up the proper proceedimgjsis case while causing
Plaintiffs’ counsel great concern and distress wague allusions to “criminal
conduct,” “aiding and abetting,” “serious ethicahsequences.” See Borodkin
Dec. 1113-22, Exs. 9-15. Even after Plaintiffsiasel provided Defendants’
counsel with a California MCLE self-study article threats and civil litigation,
Defendants persisted, and misrepresented to thig @@t Plaintiffs’ counsel ha
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“‘ignored” the warnings in Mr. Gingras’ May 11, 20MHdter or otherwise failed to

address ethical problems. See Borodkin Dec. 11822 9-15. Moreover, the
cover-up is worse than the crime. In his June2R40 Reply Declaration. Mr.
Gingras states that he believed his conduct waisigasbecause of a rule in
Arizona making it mandatory for a member of the ‘t@report any conduct
which raises a substantial question about the poésnother lawyer; and the
failure to do so itself is an ethical violationDN-77 at 6. There has been no
reason for Mr. Gingras to doubt the honesty of Blackert or myself the weeke
of May 7, 2010; Mr. Gingras and his client bottdtak so, in writing and under
oath.

This entire constellation of conduct is sanctioealnider Local Civil Rules
37-4 and 83-7 and this Court’s inherent authoRtgintiffs request that this Cou

Impose any sanctions that are just, or set a lgeanrthis motion for sanctions for

the conduct described in this application, or mahkg other order that is just.

4. CONCLUSION
For the foregoing reasons, this motion shouldra@tgd in its entirety.

DATED: July 8, 2010 Respectfully submitted,

By: /s/ Lisa J. Borodkin
DANIEL F. BLACKERT

LISA J. BORODKIN
Attorneys for Plaintiffs,

Asia Economic Institute LLC,
Raymond Mobrez, and lliana Llane
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DECLARATION OF LISA J. BORODKIN AND CERTIFICATION O F
COMPLIANCE WITH LOCAL CIVIL RULE 7-3

|, Lisa J. Borodkin, declare:

1. | am an attorney at law, duly admitted to pcacbefore all the
courts of the State of California and this HonoeaBburt. | am co-counsel of
record for Plaintiffs Asia Economic Institute LLEaymond Mobrez and lliana
Llaneras (“Plaintiffs”) in this action. | have $irhand, personal knowledge of tl
facts set forth below and, if called as a witnéssuld and would testify
competently thereto.

2. This Declaration is made in support of PléisitiEx Parte
Motion (1) Under Rule 56(f) To Deny Or To ContinDefendants’ Motion For
Summary Judgment To Conduct Further Discovery ahé&g@r Sanctions.

3. Attached hereto &xhibit “1” is a true and correct copy of t
Reporter’s Transcript of the April 19, 2010 prodegs before this Court by Ms.
Deborah K. Gackle.

4. On April 19, 2010, this Court ordered the jgarto arrange a
meeting to exchange initial disclosures under R6i@) in this case:

MS. BORODKIN: Absolutely, Your Honor. We'd be hapjoytry as soon ¢
possible. We just want our day in court. We havieexahanged initial
disclosures yefThat would definitely hasten our ability.

THE COURT: You have to do that. So I'm going toasrdou within 10
days of today to arrange a meeting to do.that

Ex. 1 at 13:19-25 (emphasis added).

MS. BORODKIN: Thank you, Your Honor. And for clacation, you're
ordering that the parties meet and confer abotiaimisclosure®

THE COURT: | don't clarify. | told you what you hato do.

MS. BORODKIN: Thank you, Your Honor.

THE COURT: Thank you.

THE CLERK: Pretrial conference will be at 3:30, Aisg) 2nd.
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THE COURT: And it is true you have to meet and eontithin 10 daysnd
don't forget the schedule about the declarations.

Ex. 1 at 23:4-25 (emphasis added).

5. On April 21, 2010, Plaintiffs’ counsel contagtDavid S.
Gingras, counsel for Defendants, by email to areathg@ meeting regarding the
exchange of initial disclosures as ordered by@aart. On April 21, 2010,Mr.
Gingras responded by email, stating in part:

“Thanks, but we don’t need to meet and confer tdeRR6(a) disclosures
these are simply done by both sides as a matuwte without any neec
to meet and confer. Our initial disclosures arached and we will
supplement them as time goes by.”

Copies of Plaintiffs’ counsels’ April 21, 2010 emaquesting to meet and conf
on initial disclosures and Mr. Gingras’ April 21070 email stating that the parti
do not need to meet and confer on initial disclesware attached &xhibit “2.”

6. On April 28, 2010, Defendants’ counsel sen¢tanail
requesting to meet and confer on Defendants’ cqoieged motion for summary
judgment. A copy of Defendant’s April 28, 2010 émmaattached a&xhibit “3.”
In the April 28, 2010 email, Defendants’ counsatest:

“We need to schedule a very quick call to meet@nder re: Xcentric’'s
motion for summary judgment. Unlike my normal giree, | don't think it
makes sense to send you a long written outlineyoArguments since | ha
already explained most of the points in previousiésn However, | will sa
that the MSJ is going to be directed to all claimthe case, not just the
RICO ones. | realize that there’s likely no chatied you'll agree to drop
any of your claims, so | expect the call won'’t takere than a couple of
minutes.”

Ex. 3 (emphasis added). Plaintiffs’ counsel contpléth Defendants’ request tc
meet and confer pursuant to Local Rule 7-3.
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7. On Friday, April 30 and Saturday May, 1, 201€ent Defensg
counsel a draft Rule 26(f) discovery plan. On Nay010, Defendants’ counse
sent an email on various case management topitzch&d here asxhibit “4 " is
a copy of Defendant’s May 2, 2010 email. Defendavitsy 2, 2010 email
promised to provide Defendants’ input on the diRafte 26(f) discovery plan by
Monday, May 3, 2010 and also stated in part:

“I still have received no disclosure whatsoevenfr@El or Mr. Mobrez or
Ms. Llaneras regarding a computation of damagessred by Rule
26(a)(1)(A)(iii). As this disclosure is alreadyerdue, | will repeat our
position as stated to Dan — given the expeditedreatf this case which
occurred entirely at plaintiffs’ request, theresisiply no excuse for the
plaintiffs to miss deadlines on crucial issues.uYald the court two weeks

ago that you were ready to take this case toitnalediately, so disclosure

on basic matters such as damages should be asum-is

Normally, when important discovery is missing athis case here, | woulg
meet and confer with opposing counsel in anticgratf bring a Motion to
Compel under Rule 37. Here, there is simply nough time to go that
route given our impending trial date.

As such and as | already indicated to Dan, Xcepiaas to bring a Motior
for Summary Judgment as soon as possible; hopefitlyn no more than
weeks. _If plaintiffs have still not complied witheir disclosure obligatior
on or before the date that motion is filed, | vadlk the court to refuse to
consider any non-disclosed evidence as requiredrurdle 37(c)(1).

Exhibit 4 (emphasis added).
8. On May 2, 2010, | requested by email that Daderts “please
voluntarily dis[c]lose to us all evidence you ineio use in your motion for

summary judgmengxcept for evidence to be developed specificallthis case.”

Attached a€xhibit “5” is a copy of my May 2, 2010 email to Defendants’
counsel. | also requested:

“If you are planning to file a motion for summandgment on all claims,
would request that you give plaintiffs reasonabieetto review the
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deposition of your clienand include discussion of that evidence in yoer
filing meet and confer conversation.”

Exhibit 5 (emphasis added).
9. A copy of Defendants’ counsel’s May 3, 20hfad response
attached akxhibit “6.” Defendants responded in part as follows:

First, if you believe that additional discoveryhiseded after the MSJ is fil

pr

1S

you can certainly seek Rule 56(f) relieGecond, | have already met and
conferred with Dan regarding the MSJ and he agttesithe parties are at
an impasse and that there’s no point to discusemgssues any further. A
such, | do not believe | am obligated to have asdaneet-and-confer
session with you, though | am happy to do so lyigfl

Finally, as to this request — “please voluntarily{cllose to us all evidenc
you intend to use in your motion for summary judgtrexcept for evideng
to be developed specifically in this case” | am sue what this meangt
looks like you asked me for evidence that we intendse in support of th
MSJ in this case, but the second part of the seatappears to exclude ar
evidence relating to this case. | do not undedsthrs conflicting request.

Insofar as you asked for evidence relating to ti&:] hh this case, please
note that under Rule 56(b), Xcentric has no evidenbbligations on a
defensive MSJAs the plaintiff, you are obligated to demonsirtite
existence of a triable issue of fact supporteddiyiasible evidence; it is n
Xcentric’s job to prove a negative...it's your jobatiirmatively prove up
your case and to offer evidence supporting evessneht of every claim yg
have made. If you fail to do this, Xcentric wolle entitled to summary
judgment simply by pointing to a lack of any recerddence on matters f
which you bear the burden (which is essentiallyrginng).

Ex. 6 (emphasis added).
10. Attached hereto &x«hibit “7” is my May 3, 2010 email
responding to clarify any confusion about the disales requested:

“My request for evidence on the MSJ meant evidehaeyou intend to us
on your MSJ. | do not think you can move for sumyrjadgment based or
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an absence of evidence in the record to suppdrtiplg’ claims, without
giving plaintiff a chance to do such discovery.”

Ex. 7 (emphasis added).

11. On Monday, May 3, 2010, Defendants counisiehdt provide
their portions of the Rule 26(f) discovery planlasy had promised. | renewed
our request, and was told on the morning of Fridlégy 7, 2010, by email, that
Defendants would provide their portions of the disry plan “ASAP.”

12.  On Friday, May 7, 2010, Mr. Gingras advisgglthat he woul
send his portions of the Rule 26(f) discovery @arthe end of the weekend.
Attached a€xhibit “8” is a copy of my confirming email to Mr. Gingralsdid
not receive Defendants’ portions of the Rule 28{$covery plan that weekend.

13. Later the night of May 7, 2010, at approxieha9:50 p.m, |
received an email from Mr. Gingras, which is atetlasExhibit “9.” The email
stated in part that Mr. Gingras believed it woudd“imappropriate” to discuss an
aspects of the case until Plaintiffs’ counsel ha@t'and conferred” with our
clients:

“As for the Rule 26(f) report, for reasons thati aure Dan has explainec

d

Yy

you by now | believe it is inappropriate to have any furtdescussions

about any substantive aspect of this case unlesarai you and Dan have

an opportunity to meet and confer with your cliergtstheir intentions goiri
forward. | also strongly recommend that both yod Ban immediately
contact the State Bar of California and/or seelepahdent legal counsel
regarding your personal ethical obligations untder@alifornia Rules of
Professional Conduct and California Business & &sibns Code in light
today’s developments.

For now, my intent is to send you and Dan a congnsive demand letter
on Monday which sets forth Defendants’ positionsoasumerous legal an
ethical issues in light of today’s developmentsitiLithat letter is sent, anc
until you have a chance to review and respond tdoglieve it is
inappropriate to discuss any further aspects sfdase
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| will forward my letter to you on Monday and wencthen discuss where
things stand and how this case will be proceedira,all.”

Ex. 9 (emphasis added). My co-counsel, Daniel Igdet¢c and defense counsel
Marie Crimi Speth were copied on this email.

14. At approximately 11:41 p.m. that evening iy, 2010, |
asked Mr. Gingras to explain his references toisgeBtate Bar guidance or
retaining counsel:

| am very concerned by your email. What is it tya think | need to
contact the State Bar or consult counsel about ibely? Do you mean
before you send a demand letter on Monday, orsssttmething more
urgent?

If you have anything to tell me about my persorthical obligations, or

reason to recommend that | retain counsel, pledismé directly what you
are talking about and do not assume that my cosmuras filled me inl do
not have all the facts. If it concerns the State Ba assured that | take arn
such matters extremely seriously.

My May 7, 2010, 11:41 p.m. email to Mr. Gingrasittached akxhibit “10”
(emphasis added). As before, Mr. Blackert and Nyetlswere copied on this
email.

15. 1did not know until Defendants filed theimg 24, 2010 reply
in support of their Motion for Summary Judgmentt thla. Gingras had — thirty
minutes after my May 7, 2010 11:41 p.m. email to ki vigorously advocated ftt
my co-counsel in a private email on which | was eagtied, various

recommendations as to how to proceed or not togaeb this action. A copy of

Mr. Gingras’ May 8, 2010 12:11 a.m. email, whichsWiged as an exhibit to his
Reply Declaration in further support of DefendamMsition for Summary
Judgment, is attached for the Court’s ease ofeater a&xhibit “11.” As | just
recently discovered, Mr. Gingras advised my co-selithat “the best advice is
call the state bar ethics hotline and seek thedance.” Mr. Gingras did not
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encourage my co-counsel to consult me on this mattel did not copy me on th
email.

16. Several hours later on May 9, 2010, at 1&:47., Mr. Gingrag
replied to my email, copying the group, a copy tich as attached &xhibit
“12.” In the May 9, 2010 11:17 a.m. email, Mr. Gingrassented his version of
the events at Plaintiff Mobrez’s deposition, arated his opinion that:

“l do not believe that you can take any furthepst® advance this case
(including filing the Rule 26(f) report or any othy@eadings) without
running the risk of serious ethical consequences.”

Ex. 12.

17. Attached agExhibit “13” is a copy of my May 9, 2010 emai
response to Mr. Gingras, as well as the CalifoBaaJournal MCLE self-study
article to which my email linked, “No Threats Plea€alifornia Joan Explores
Liabilities for Threatening to Present Criminal sBiplinary or Administrative

174

Charges” (2008). | explained in my email, intaaahat Mr. Blackert and | were

mindful of his warnings but that we also needebatance the concerns identifi¢d

in his May 9, 2010 email with the need to avoidjymiece to our client:

Your emall raises very serious issues. We are meiremindful of the
Rules of Professional Responsibility and we are eghiately looking into al
of the issues.

We will of course look at your letter tomorrow atadke everything there
into considerationl. would request that you be very specific and itexda
with your legal authorities in particular. It helps get a head start on
understanding your positions.

Ex. 13 (emphasis added).

18. With regard to threats, my May 9, 2010 erstated:

“Your references to Title 18, your statement thatryclients intend to
vigorously pursue our clients for damages resulfiiam their "criminal
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actions," and your comments that you have contadbe&tate Bar are qui
alarming

| want to remind you of Professional Rule 5-1860d be sure that you are

not alluding to these things in order to gain avaatiage in this civil action.

This MCLE article on the State Bar website mighobéaelp:

http://calbar.ca.gov/state/calbar/calbar_cbj.j§jgsgoryPath=/Home/Att(
ney%20Resources/California%20Bar%20Journal/Dece20b@&MONTH
=December&YEAR=2007&sCatHtmITitle=MCLE%20Self-
Study&sJournalCategory=YES

Please take a look at that.

(e

In summary, | agree that there is much to discndsdecide. There are some

serious problems here. While | am fairly certaams swift corrective
action may be in order, | am not sure that withdnaws the right thing to
do. | think your clients may be in the same boat yaisaying my clients
are in, to some extent, based on the recordingsvaatlyou have said so
far. As you have known of the recordings for mumtgler than we have, a
you have litigated cases on behalf of your cliesfble, we are extremely
interested in your thoughts on all of this, inchglthe above.”

Ex. 13 (emphasis added).

18. Mr. Gingras did not include my May 9, 2010a@m his June
24, 2010 Declaration to this Court.

19. On May 10, 2010, at Plaintiffs’ request, caelrfor the partieg
conferred telephonically on various matters, inglgdinalizing the Rule 26(f)
discovery plan and potential discovery motionsaélied as Exhibit “14” is a co
of my May 10, 2010 email to Defendants discussimgy alig Plaintiffs’ need for
essential discovery on topics that Defendants goatto resist to this very day,
including whether Defendants know of any other réicms of conversations:
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“3. Defendants' Initial Rule 26(a) Disclosures

Yesterday | asked you if there are any more reogslof phone calls. |
don't believe | got an answer. We would like a oese today.

Our position is any recordings of phone calls amti@al to your defense.
They should be identified in Defendants' InitiakElbsures under Rule
26(a). In general, we request that you discloseidentify, without awaiting

specific request, any and all other major piecesvafence you intend to U

se

in your defense.

Holding back the fact that your client has a regblasiness practice of
recording calls until last Friday afternoon impedederly discovery, was
overly contentious, and delayed the hasty resalurosettlement of this
case. We could have worked with you to identify dlages or recordings y
should be focused on and conserved time and vauabirt resources hac
you earlier disclosed those.

In any event, we think the existence of more reilogiglof conversations ig
central to the extortion claim. We would like yauidentify if you know

that any such recordings exist, and also any wsesethat you know of wh
were party to those or any other evidence of tleexsbanges. | believe ou
client testified in the deposition Friday that lkeealled having a conversat

0
r
ion

with a "fast talker." There is also evidence ira@dmthat our client invited
Mr. Magedson to a meal. If you know of anything nogalizing of these,
please disclose it as a supplement to your Rula)2B¢closures.”

Exhibit 14 (emphasis added).

20. Inthe May 10, 2010 teleconference, Mr. Gasgsaid to Mr.
Blackert and me, among other things, that we cbaottl be sued personally in tf
State of Arizona for continuing to litigate thisseaand “| hope you've enjoyed
practicing law in California.”

21. A copy of Mr. Gingras’ May 11, 2010 letterR&aintiffs’
counsel is attached for the Court’s ease of ret@asExhibit “15.” By its terms
Mr. Gingras’ May 11, 2010 letter stated that n@oase was necessary:
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“For these reasons, | would like you to inform nsesaon as possible

whether you intend to withdraw in this case. Notyadhis decision would
not be exceptionally urgent. However, becausecds® is set for trial on 8
expedited basis, and because Xcentric will ne¢dke additional steps to
protect itself from further harm in the event yefuse to withdraw, | woul

like to request that you provide me with your positon this issue no later

than Wednesday, May 12, 2010. If you do not brimdicdion to Withdraw
by that date, | will assume that you have decidadmdo sd.

Ex. 15 (emphasis added) at 3.

22. ltis misleading for Mr. Gingras to statehis June 24, 2010
Repy Declaration that “these warnings have beemtstaly ignored” and that “|
have never received any substantive response frarBlisickert or Ms. Borodkin
to my May 11, 2010 correspondence.” DN-77 at &@intiffs’ counsel did not
“‘ignore” these warnings and did not fail somehowrespond” to the May 11,
2010 letter. Each of the “warnings” in the May 2010 letter had already been
raised and responded to in email the previous wekkd&he decision was made
continue the case. Therefore, no response wassagdo the May 11, 2010
letter.

23.  OnJune 2, 2010, Plaintiffs took the RU&3J6) deposition g
Xcentric Ventures, LLC (“Xcentric”). Xcentric desigted Defendant Magedsor
testify on the Rule 30(b)(6) topics. Relevant pafjne transcript at attached
hereto as Exhibit 16.” At the June 2, 2010 deposition, Xcentric idesetffithe
existence of a second questionnaire besides i intake form on Defendants
website (“Second Questionnaire”) that applicantstill out in order to be
approved fro CAP:

Q If the individual or business wants to go fard/with the CAP
program --

A Okay.

Q -- what's your next contact with them?

A They want to go next?

Q Yes.
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A If they say they want to join the gram, | send them a more
detailed questionnaire about the company.

Q Is that questionnaire differentnfirthe questionnaire on your
website, on Ripoff Report's website?

A Yes.
Q Itis different. Okay. And you saititnore detailed?
A Yes.

Q How is it more detailed?
A It getsinto -- and this is still — theaven't been approved yet.

Q Right.

A So it depends on how they answer thestions to these -- to this

e-mail, but there is questions like, why did yoa gmplaints? What was
the cause of the complaints? What improvementsant -- | want
information right now, you know. How are you goittgmake -- what
improvements have you made? What was -- what therproblems and
what are you doing to avoid those problems in titeré? The name of th
person who will be signing the agreement. Whhéshame of the comp3
that the agreement's gonna be in? Why do you fé¢hink it's, why do yol
feel -- | forget. | can't.

Q That's fine.

A | can'tremember. | can't remember."

(June 2, 2010 Transcript at 123:17-124:25).

24. On June 8, 2010, Plaintiffs took the deposiobDefendants
Magedson in Phoenix, Arizona. Attached EgHibit 17" are selected pages fro
the June 17, 2010 deposition of Defendant Magedsa@o the “Second
Questionnaire,” and “CAP Agreement,” Defendant Misgm testified on June §

2010 as follows:

Q Where's the second questionnaire?

A | guess it wouldn't be here becausmless
I'm missing it, but | don't think | am. Unges
because -- | don't know. You may know bettan I.
Unless they asked and they said that theyemglant
they wanted an agreement and they are reagly amd

O oo~NO 01~
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sign up, before they would get the agreentbat,
guestionnaire would be there. So | don'titseere.

Q Is the second guestionnaire anywimere
Exhibit 97

A Exhibit 9, are you sure 9? That's 8.

Q Ithinkit's this.

A Okay. You didn't do a good job ind¢King
out [REDACTED]'s name.

Q Oh, neither did you.

A | wasn't supposed to block it out.

Q That's okay.

A It kind of looks like a repeat. Maybhe got
this sent twice. But, no, | don't see therdc
guestionnaire there.

Q Do you have the second questionnaire
somewhere?

A Not -- no. No. | shouldn't be joginI'm
sorry. | can't helpit. I'm sorry. | shomliddo
that. Okay, no, | don't. | mean, | don't&awhere
with me.

Q Do you know where one would be?

A Cyberspace. No, no, actually, theneo
way -- no, | wouldn't have any way to gebecause |
have no way to access my e-mail.

Q Isitin your e-mail?

A | haveit. That's the only way | qget it.

Q Why can't you get to your e-mail?

A Because my e-mail is such that Itcactess
it. | wouldn't want to be able to have it exsed.
For security reasons, it's not accessible.

Can Ben Smith access it?

No, no, he can't even.

Who can access it?

(Indicating.)

You?

Let the record show | raised my hand.
So if you were to access it, could find
the second questionnaire?

OO0 >0 >0

23

A Yeah, but | don't have my e-mail witle

24
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A Right. | don't have access. | dbalte --I
didn't bring anything -- | didn't bring a coutpr with
me, and I'd have to be on my computer.

Q It's in your e-mail, you are sayiagd not
here?

A Yeah.

Q And would you access your e-mail frgoar
office?

A Yes.

Q Okay. Is that where the contractas;

A That's where a contract -- yeah,airse.
Yeah, uh-huh. But | don't know. Like | sdid,
thought | was mistaking her for somebody disi,
maybe I'm not. So | -- there could be a @mwttthat
goes with this. | don't know. Because there way
for me to -- there's too much going on fortme
remember that. Whatever.

Q Idon't think you have a contractwaer.

But my question is, a contract between Xcemtnd a
CAP member, which can be one of the onesnbkdalked

20

about last week, do you know where one ofdvesuld

21

be?

22

A (No oral response.)

23

Q Oh, you nodded.

24

25

OCoO~NOOUITRA,WNE

10
11
12
13
14
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A Of courseWell, it would be a couple of
things. One is, | don't know without a praotes
order if I want that to be -- to be accessibdad so
if there's, you know, proper protective orden,told
by my attorneys | can --

Q Don't tell me what your attorneysgai you,
please.

A No, I didn't say -- | said, and if my
attorneys tell me that | can, | would. | wasn
telling you what my attorneys said.

Q Okay. So I'm not asking you about
conversations between you and your attorreys]'m
not asking you what the contract says; I'mgis&ing
you, following up on last week, the type ohtract
you described today, Ed -- I'm sorry, forgwe --
today, Mr. Magedson, you know where that migght
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15 correct?
16 A Yes."

Ex. 17 (June 8, 2010 Transcript) at 113:7-117:16.

After approximately five and a half hours of testny, Plaintiffs suspende
the deposition due to irreconcilable impasses teggwhether Defendant
Magedson would continue to testify without a prtitecorder. On that day,
Defendants’ counsel advised Mr. Blackert and mee&al the “Whitneycase. |
understand Whitneto be a case in which Defendants obtained Rukahttions
against Plaintiffs’ counsel.

25.  On June 10, 2010, | requested to meet anércath
Defendants’ counsel regarding a potential Motioftioke the recordings from
evidence on the motion for summary judgment arad, tand to stipulate to a
shortened schedule for the hearing. | sent a ¢bt@lur emails on June 10, 2010
and June 11, 2010 requesting to meet and confen@ma potential Motion to
Strike, attached &sxhibit “18.”

26. Defendants’ counsel did not meet and confesuzh a motion.

However, in responding to my request to meet amfiecan a motion to strike, G
June 10, 2010, Mr. Gingras alluded to “severe petisand professional
consequences” if we aid our clients’ “criminal aa” in any way:

“[A]s I indicated when the recordings were firsscdbsed, | think that you
and Dan may be exposing yourself to severe persmubprofessional
consequencea$ you attempt to suborn perjury from your clieotsto aid
their criminal actions in any way. Rules of evide and procedure aside
no attorney is permitted to make knowingly falsgetnents to the court o
to assist a client in offering false testimony| xpect that you and Dan
will strictly comply with those obligations.”

Ex. 16 (emphasis added).
27. On June 24, 2010, the Honorable Patrick Jsh\af this Courf
held a hearing on discovery matters. The Couuneidsan order compelling the

Plaintiffs’ Ex Parte Motion under Rule 56(f) and f®anctions -31- 10-cv-13HBOW-PIW

d

n

—




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

deposition of Defendant Magedson and ordering (filés may continue the
deposition of Defendant Magedson, as discussdtedtdaring.” A copy of this
Court’s Order of June 24, 2010 is attached hergkxhibit “19.”

28. Atthe June 24, 2010 hearing on discoveryeratMagistrate
Walsh established a procedure for resolving dispoter the scope of Defendal
Magedson’s continued deposition. The relevant padéhe transcript of the Jul
24, 2010 hearing are attached heret&xsbits “20 and 21”

29. Magistrate Walsh ordered Plaintiffs to seavetter setting
forth the questions that were not answered peralimgptective order by Friday,
June 25, 2010, and ordered Defendants to senatearsnt of why any of these

guestions were already answered or why they werestevant by Thursday, July

1, 2010

THE COURT: Here's how we're going to resolve thigu are going
to make a list of those questions that you wamistoin this continued
deposition. And you put page and line number wiyetebelieve that they
objected and did not answer based on the proteatoer issue. Okay. sen
it to the other side. Letter format. | don't needther joint stipulation. |
don't need to know what the law is on taking depmss. Okay. you tell
them what you want to ask and why you think theindianswer it. They'r¢
going to respond to you. I'll set some deadling®nl you can file whatevg
Is left in dispute. You send it to me, and I'll nea& ruling. I'll get you on th
phone if | need to.

* * *

THE COURT: All right. Let's do it by tomorrow nighby, let's say,
five o'clock tomorrow night Los Angeles time. Arids. Speth and Mr.
Gingras, | want you to respond -- today is the 2fthune. I'm going to gi\

nt

d

D\
-

e

(e

you a week until July 1st. By July 1st, please, y@pond and tell them why

those questions were answered or why they're i®taet -- because I'm
only having discovery on the extortion portion listclaim Let her

respond. And if you cannot resolve it, you can seedhe letters from both

sides, and I'll get you on the phone and let yguarand then I'll make a
ruling.
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Ex. 20(June 24, 2010 Transcript) at 24-26 (emphasisddde

30. The Court specifically stated elsewhere Befendants’ letter
was due Thursday, July 1, 2010:

THE COURT: all right. What else did you want toktéd me about?
So, go get that to them by Friday. They're goingebit back to you by
Thursday.You respond to them. Just let's be factual abdost k want the
answer to this question. It wasn't answered. Angbmdhere are some otk
areas that you didn't ask in that first depositlwat you may want to get
answers to.

Ex. “21” at 30:12-19.

31. OnJune 25, 2010, | served a letter on mpts of questions
that we had asked Defendants in prior depositibaswere not answered and tf
were relevant to the RICO and extortion trial. rdetand correct copy of my Jur
25, 2010 letter and covering email is attacheBxdsbit “22.” My June 25, 201(
letter was slightly over 3 pages.

32. Attached hereto &«hibit “23” are true and correct copies
June 25, 2010 email between Defendants’ counsefrand

33. Attached hereto &xhibit “24” are true and correct copies (
email between Defendants counsel and me on Jur926,

34. OnJuly 2, 2010 at 12:22 p.m., Defendantgesetheir respon
to Plaintiffs’ letter. Defendants’ letter was 1&ges long. That letter for the firs
time informed Plaintiffs that they did not thinlcantinuation of Defendant
Magedson’s deposition was necessary. Attacheddas&xhibit “25” are copie
of that email and the enclosed letter.

35. Upon receipt of that news, Plaintiffs’ courntséephoned and
emailed Defendants’ counsel to request an immedateo Magistrate Walsh
before the holiday break. Copies of my July 2,®@6dnfirming emails are
attached hereto &xhibit “26.”
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36. In Mr. Gingras’ July 2, 2010 1:12 p.m. emBé&fendants took the
bad-faith position that:

“IW]e can't agree to call the court with you untdu tell us what your
position is— specifically, what in my letter do you disagveieh?

You know what your position is but we don’t, and ot appropriaty
for us to hear it for the first time on the phooday. You have our
position in writing, and we are entitled to see1ypaosition in writing
as well”

D

The email is attached &xhibit “27.”

37. Inal:18 p.m. email. Defendants’ counsek moother bad-
faith position to argue that the Court was “contlida ordering Thursday, July 1
2010 as the date to respond. The email is attaa$iexhibit “28”.

38. Atapproximately 1:20 p.m., the parties adreetalk at 2:30

p.m. to try to narrow the issues regarding the sadliscovery. At
approximately 2:30 p.m., the parties met and coeferegarding the scope of Mr.

-

Magedson’s continued deposition. Defendants toekbtd-faith position that no
continuation of a deposition whatsoever was necgssa

39. The parties thereafter called Magistrate Wal€lerk, who
instructed the parties to email the discovery disfor Magistrate Walsh’s
consideration.

40. That same day, on July 2, 2010, | emailath#ffs’ version of
the discovery dispute to Magistrate Walsh’s clérkrue and correct copy of my
July 2, 2010 email (omitting enclosures) is attacasExhibit “29.”

41. Attached hereto &xhibit “30” is a copy of Ms. Seth’s July 6,
2010 response.

42. OnJuly 7, 2010, | received an email convgyirat
Defendants’ counsel had left telephone messag&mgdelaintiffs’ consent to
stipulate to an extension of pre-trial deadlinegtlirned calls to Mr. Gingras and
Ms. Speth, and sent confirming emails. My emdsds gave notice of this ex parte
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application. Defendants’ counsel continued tosefto meet and confer with m
on this Rule 56(f) motion unless | provided thenthva detailed written outline i
advance. Time and circumstances simply did nohpiene enough time to do s
Copies of my July 7, 2010 emails and Defendantsheels’ response are attacl
as“Exhibit 31.”

43. Attached hereto &«hibit “32” is a copy of an email
forwarded to me by Jan Smith. Plaintiffs requilcdvery to authenticate this
email and examine Defendants on it. Exhibit 32 appé& be, and based on my
investigation to date, appears to be an email iclwbefense counsel, David
Gingras, has written to Ms. Smith and stated thefeBdants have taken down
reports, and that they might be inclined to takerithe report of Ms. Smith:

“However, | want you to know that as inhumane @s think Ripoff Repor
Is, we do have a heart. In fact, just last mont#ickived a request from a
lawyer in your neck of the woods asking us to reenaveport..not becaug
it was false, but because the guy named in thetr@pd died, and he had
16 year-old daughter who shared his unusual lasenaVNhen people wer
searching for her on Google, they found the regbadut her dead father
which had lots of embarrassing details about himgha criminal, etc., ang
it was devastating to her.

That lawyer did not threaten us and did not suédegust asked us to hely

D

D.
ned

—

16 year-old qirl during the Christmas season. gudss what? We said
YES....and in case you're wondering, we did not aslafal did not receive

a dime for doing this. We did it simply becauseats the right thing to dao.

Of course, we can't really advertise this becanse ave start saying that
we're willing to help some people, it sort of opéms floodgates for
everyone to demand the same treatment. | knovdyibe' it if we would
just take down anything/everything when asked thaits just not somethi
Ed is willing to do at this point. Maybe somedbyt not right now

Ex. 32 (emphasis added).

Ms. Smith has advised me she is planning to attiem¢hearing on the MSJ on J
12, 2010. Plaintiffs have been disclosed Ms. Staithefendants as a potential
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witness. Ms. Smith has offered to testify at tharhmy on July 12, 2010 and/or the
August 3, 2010 trial as to the veracitytéthibit 32’s contents, and to submit a
declaration to this Court swearing to its authetytic

44. Attached hereto &xhibit 33" are pages from Mr.
Magedson’s March 22, 2010 Affidavit in support aéfBndants’ Special Motion [to
Strike [DN-10] in which he swears at Paragraphsai® 24 that:

19. CAP membership never includes the removalmdnts, nor is the text |of
existing reports changed in any way. The only atten made is to add an
introduction to each report explaining that the pany has joined our

program and explaining the company’s commitmemtijaroved customer
satisfaction, and this change is made only aftectmpany has consented
in writing to permit Ripoff Report to make the clgan Other than adding
this new information, existing reports remain visibn the site in their exact
original form; they are never removed.

Ex. 33 at 119.

24. Nothing in my email demands money to changemiove reports. In
fact, my email clearly explains that we will NEVEmove reports in
exchange for money
[A]s a matter of policy, we do not remove a subedtRip-off Report, ang
we never will. Some people claim that we removerepfor money, but
that is just plain false. We have been offered ashhas $50,000 to remave
just one Rip-off Report, but we declined becausaglso is in violation qf
our policy, and more importantly, goes against wiratvhat we stand
for...
Please understand our position.

|

Ex. 33 at 124.

45. Attached hereto agxhibit 34" are pages from Xcentric's
June 2, 2010 30(b)(6) deposition in which Mr. Magmdtestifies that Defendanfs
do not take down or remove posts:

Q BY MR. BLACKERT: Okay. And it's your
practice not to remove posts?
A: Correct.
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Q: Have you ever removed posts in the past?
A: We don't have a practice of removing posts.

Ex. 34 at 98:3-7 (emphasis added).

Q: Okay. Is there any other ways you would take
these postings off Ripoff Report?
A: The posting isn't removed.

Ex. 34 at 102:1-3 (emphasis added)

A: You are asking me, is there any other times
that -- that we would remove something?

Q: That Ripoff Report would remove some, yes,
content part of the posting, not the postisglf?

A: Yeah. I'm not thinking. We remove Social
Security numbers, threats of violence. And if
somebody -- a monitor misses it, which itldduappen,
you know, the person contacts us, you knavejeb
Security numbers, driver's license numbenkkaccount
numbers, those kinds of things are redadtkd.

report is not removed.

Ex. 34 at 102:21-103:6 (emphasis added).

46. Attached hereto agEXhibit 35" are pages from Mr.
Magedson’s June 8, 2010 deposition in which hdfiesthat reports are never
taken down or removed.

47. On June 28, 2010, | contact Defendants’ calunsemail to
request a Rule 7-3 conference of counsel to digtuss1otion under Rule 56(f).
Defendants’ counsel initial stated that he wouleét@nd confer, then asserted
alleged inaccuracies in Plaintiffs’ opposition pegp the MSJ as grounds for n
wishing to confer telephonically in the absencea @fritten outline. Attached as
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“Exhibit 36" are the emails exchanged by counsel on my effontsetet and
confer on June 28, 2010.

48. OnJuly 7, 2010, | again contacted Deferddamiunsel by
email pursuant to Local Civil Rule 7-3 to attempiteet and confer on this
Motion under Rule 56(f). Defendants’ counsel agafmsed to do so, although
they had called our office earlier that day seelartgnsions of certain trial
deadlines. | advised Defendants’ counsel of ownition to applyex parte for the
relief. Attached aSExhibit 37" are the emails exchanged by counsel on my
efforts to meet and confer on July 7, 2010.

| declare under penalty of perjury under the lafvthe State of
California and the United States of America thatfibregoing is true and correct.

Executed this'8day of July, 2010, in Los Angeles, California.

/s/ Lisa J. Borodkin
Lisa J. Borodkin
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CERTIFICATE OF SERVICE

I certify that on July 8, 2010, I electronically transmitted the document:

“PLAINTIFFS’ EX PARTE MOTION (1) UNDER RULE 56(f) TO DENY OR
CONTINUE DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT TO
CONDUCT FURTHER DISCOVERY AND (2) COMPELLING DEFENDANT ED
MAGEDSON TO APPEAR FOR DEPOSITION WITH DOCUMENTS AND (3)
FOR SANCTIONS UNDER LOCAL CIVIL RULES 37-4 AND 83-7;
DECLARATION OF LISA J. BORODKIN AND CERTIFICATION OF
COMPLIANCE WITH LOCAL CIVIL RULES 7-3 and 7-19”

to the Clerk’s Office for the United States Court for the Central District of
California using the CM/ECF system for filing and for transmittal of a Notice of
Electronic Filing to the following CM/ECF registrants:

David S. Gingras
Gingras Law Office, PPLC
4072 E. Mountain Vista Drive
Phoenix, AZ 85048
David@ripoffreport.com
Attorney for Defendants

Maria Crimi Speth
Jaburg & Wilk, P.C.

3200 N. Central Ave., Suite 2000
Phoenix, AZ 85012
msc@jaburgwilk.com
Attorney for Defendants

Paul S. Berra
Law Offices of Paul S. Berra
1404 3" Street Promenade, Suite 205
Santa Monica, CA 90401
paul@berra.org
Attorney for Defendants

And a courtesy copy of the forgoing delivered to:
Honorable Patrick J. Walsh
U.S. Magistrate Judge

ﬁ@/ig ] /Z’%’({»VQ’//
/ John F. Paschal




