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ic Institute et al v. Xcentric Ventures LLC et al

DANIEL F. BLACKERT ES% CSB No. 255021
LISA J. BORODKIN, ESQ., CSB No. 196412
Asia Economic Institute

11766 Wilshire Blvd., Suite 260

Los Angeles, CA 90025

Telephone §310) 806-3000

Facsimile (310) 826-4448

Daniel@asiaecon.org

Blackertesq@yahoo.com

lIsa borodkin@post.harvard.edu

Attorneys for Plaintiffs,

Asia Economic Institute, LLC
Raymond Mobrez, and
lliaha Llaneras

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
ASIA ECONOMIC INSTITUTE, a Case No.: 2:10-cv-01360-SVW-PJW

California LLC; RAYMOND

MOBREZ an individual; and ILIANA ) PLAINTIFFS' REPLY
LLANERAS, an individual, MEMORANDUM AND

SUPPLEMENTAL DECLARATION
Plaintiffs OF LISA J. BORODKIN IN
INGTS, FURTHER SUPPORT OF EX
VS PARTE MOTION %) UNDER RULE
| B0 OENE SIS IS

XCENTRIC VENTURES, LLC, an
Arizona LLC, d/b/a as BADBUSIESS] 2@NNARY JURGMENT TO
BUREAU and/or DISCOVERY AND (2
BADBUSINESSBUREAU.COM COMPELLING DEFENDANT ED
and/or RIP OFF REPORT and/or MAGEDSON TO APPEAR FOR
RIPOFFREPORT.COM; BAD _ DEPOSITION WITH DOCUMENTS
BUSINESS BUREAU, LLC, or%anlze AND (3) FOR SANCTIONS UNDER
and existing under the laws of St. LOCAL CIVIL RULES 37-4 AND

Kitts/Nevis, West Indies; EDWARD 83-7

QA@]?O%BE?ONO?%QSIS\{\I?&&" and DO Judge: The Hon. Stephen V. Wilson

Date:  July 9, 2010 or t.b.a.
Place: 312 North Spring Street

Los Angeles, California 90(
Courtroom: 6

Defendants.

Summarg Judgment Hearing Date:
July 12, 2010

Pretrial Conference: August 2, 2010
Trial Date: August 3, 2010
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REPLY MEMORANDUM OF POINTS AND AUTHORITIES

Plaintiffs are seeking to continue the deposibbbefendant Edwar
Magedson, as Ordered by this Court on June 24,. 2Z04EB2: “Plaintiffs may
continuethe deposition of Defendant Magedson, as discusste: hearing.” DN
82 (emphasis added), to have the pending MotioS@mnmary Judgment denie(
in order to take that further discovery, and samd;j if appropriate.

Such a continuation is necessary both becausedud ordered it
[DN-82], and because Defendant Xcentric Venturés; Xcentric”) previously
failed to produce a preparggdtness on certain topics in the Rule 30(b)(6)ibeot
of Deposition. See Supplemental Declaration of UisBorodkin (“Borodkin
Dec.”) at 13, Ex. 38.

1. Plaintiffs Have Diligently Pursued Narrow, Releant, Focused
Discovery.

Defendants argue in their Opposition that Pl&ghave failed to
pursue discovery diligently. Plaintiffs have befligent, but narrowly focused ¢
the issues for trial.

On May 28, 2010, Plaintiffs served a Depositiartibke to Xcentric
under Rule 30(b)(6) solely on the trial topics. 8eeodkin Dec. {3, Ex. 38. On
June 4, 2010, two days after the Rule 30(b)(6) siépa on June 2, 2010,
Plaintiffs served a deposition document subpo@w@odkin Dec. 5, Ex. 40.
After the June 8, 2010 Deposition of Defendant Misga, Plaintiffs served
Requests for Admission tailored to the testimoBgrodkin Dec. T Ex. 44.

On June 4, 2010, Plaintiffs moved to compel thpasition of
Defendant Magedson. DN-52. Since June 24, 20a4ht#s have been
attempting to obtain cooperation with this Cou@sler permitting continuation
that deposition. DN-82.

To the extent that Defendants present CAP agitinhate business,

in the April 19, 2010 hearing before this Courg 8®rodkin Dec. Ex. 1, none of

Plaintiffs’ Reply Re: Ex Parte Rule 56(f) and fartions -2- 10-cv-1360-S\RAW
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this should be necessary. Defendants should haekiped such materials in the

Initial Rule 26(a) Disclosures or supplements tteeréHowever, Defendants hav
been fighting those obligations and trying to kdepdlines vague since the
beginning, even telling Plaintiffs not to meet awhfer on Initial Rule 26(a)

Disclosures, notwithstanding this Court’s Ordeee 8orodkin Dec. |1 3-5, Exs|

1, 2.

Defendants did not identify relevant materialcfsas the recordingg
in their Initial Disclosures, have never supplemedrthem, and instead have wa
this war on two fronts. Instead of cooperating dgnitifying the recordings (whig
would have saved everyone time and mitigated their purported damages),
Defnedants propounded burdensome, overbroad digcowérelevant to the
bifurcated trial, which took an Order from this Coto stay. See DN-82 at 1-2
(bifurcating discovery to match trial).

The rest of Plaintiffs’ efforts to obtain the bagssentials in evidenc
for the trial are set forth at length in the refsthas application. Plaintiffs have
been diligent, but are prepared to go to trial agést 3, 2010 with the current
state of the record nonetheless.

2. Plaintiffs Are Entitled to a Continued Depositicn of Edward
Magedson on Relevant Rule 30(b)(6)Topics Based omehtric’s
Failure to Produce a Prepared Rule 30(b)(6) WithesAlone.

Federal Rule 30(b)(6) provides:

(6) Notice or Subpoena Directed to an Organization. In its notice or
subpoena, a party may name as the deponent a pulplicvate corporatior
a partnership, an association, a governmental ggenother entity and
must describe with reasonable particularity thetenatfor examination. Th
named organization must then designate one or afficers, directors, or
managing agents, or designate other persons wtsegbto testify on its
behalf and it may set out the matters on which eachopedgsignated will
testify. A subpoena must advise a nonparty orgépizaf its duty to make
this designation. The persons designated mushte$tout information

Plaintiffs’ Reply Re: Ex Parte Rule 56(f) and fartions -3- 10-cv-1360-S\RAW
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known or reasonably available to the organizatidns paragraph (6) doe
not preclude a deposition by any other proceduosvall by these rules.

Fed. R. Civ. Proc. 30(b)(6) (emphasis added).

“When a corporation . . . designates a persdesiny on its behalf
[under Rule 30(b)(6)], the corporation appearsnaessly through that agent.”
Resolution Trust Corp. v Southern Union (&85 F.2d 196 (5th Cir.), reh’g
denied(5" Cir. 1993):

“If that [Rule 30(b)(6) agent is not knowledgeahbleout relevant
facts, the corporation has failed to designatevarable,
knowledgeable, and readily identifiable witnesgntlappearance is,
for all practical purposes, no appearance at all.”

Id.
See also Bd. of Trs. of the Leland Stanford Judiiv. v. Tyco Int'l
Ltd., 253 F.R.D. 524, 526 (C.D. Cal. 2008) (compaliese a duty to make a

conscientious, good-faith effort to designate kremgleable persons for Rule

30(b)(6) depositions and to prepare them to fullg anevasivelyanswer questio
about the designated subject matter") (emphasisdgaBurdick v. Union Sec. In
Co., 2008 U.S. Dist. LEXIS 99994, 2008 WL 510285* at(C.D. Cal. Dec. 3,

2008) (“The corporation then must not only prodsegeh number of persons as

will satisfy the request, but more importantly, mpsepare them so that they m;
give complete, knowledgeable and binding answetsebralf of the corporation.
(citing Marker v. Union Fidelity Life Insur125 F.R.D. 121, 126 (M.D.N.C. 198§

On May 28, 2010, Plaintiffs served a Rule 30(bN6tice of
Deposition to Xcentric Ventures, LLC. Borodkin D&8, Ex. 38. The Rule
30(b)(6) topics include:

2.  The operation and management of the Corporate Ambyoc
Program (“CAP”) . . ..

4. Xcentric’'s method of establishing the cost ofCr its
participants. . . .

Plaintiffs’ Reply Re: Ex Parte Rule 56(f) and fartions -4 - 10-cv-1360-S\RAW
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6.

Borodkin Dec.,

Xcentric’s methods of soliciting participants@AP[.]”

Ex. 38.

On June 2, 2010, Plaintiffs took the depositibbefendant Xcentri¢
in Phoenix, Arizona. Xcentric's designated witness evasive and unprepared.

As to Xcentric's methods of soliting participamsCAP, Xcentric's

agent, Defendant Magedson testified in part:

Q BY MR. BLACKERT: Okay. Walk me through

how

14

it -- the steps -- how it gets from the rehlut

15 e-mails to the business actually becomingliaain
16 the CAP.

17 A _You would have to ask that again.

18 Q Okay. Walk me through the stepardfte
19 rebuttal e-mail that the business gets eztalito
20 the CAP program.

21 MR. GINGRAS: Obijection. Imdbthink
22 this accurately reflects his testimony.

23 THE WITNESS: I'm not even argtanding
24 your question

25 Q BY MR. BLACKERT: Okay. Fine. [|lvi
0123

1 rephrase it.

* * *

6 Q BY MR. BLACKERT: You testified eaglh that

7 you -- strike that.

8

9

10
11
12
13
14
15

You testified earlier that yeend an
e-mail after -- you send an e-mail suggedtiag an

individual file a rebuttal, correct, an inidival at a 1
business?

A Correct.

Q What happens next?

A | can't speculate on what happexs. nie
don't know what you mean. What do you mehatw

16

happens next?

17
18

Q If the individual or business watttgo
forward with the CAP program --

Plaintiffs’ Reply Re: Ex Parte Rule 56(f) and fartions -5- 10-cv-1360-S\RAW
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19 A Okay.

20 Q -- what's your next contact withrttve

21 A They want to go next?

22 Q Yes.

23 A If they say they want to join thegram, |

24 send them a more detailed questionnaire dbeut
25 company.

1 Q Is that questionnaire different frtra

2 questionnaire on your website, on Ripoff Répor

3 website?

4 A Yes.

5 Q Itis different. Okay.

6 And you said it's more detafled

7 A Yes.

8 Q How is it more detailed?

9 A It getsinto -- and this is stillthey

10 haven't been approved yet.

11 Q Right.

12 A So it depends on how they answengtlestions
13 to these -- to this e-mail, but there is tjoas

14 like, why did you get complaints? What waes tause
15 of the complaints? What improvements? Itwah

16 want information right now, you know. Howearou

17 going to make -- what improvements have yadef? What
18 was -- what were the problems and what auedging to
19 avoid those problems in the future? The nahtlee

20 person who will be signing the agreement.avVélthe
21 name of the company that the agreement'sagoam?
22 Why do you feel -- | think it's, why do yoef -- |

23 forget. | can't

24 Q That's fine.

25 A _Ican't remember. | can't remeniber

Borodkin Dec., Ex. 39 (June 2, 2010 Transcripf)2f2:14-124:25 (emphasis
added).

Plaintiffs’ Reply Re: Ex Parte Rule 56(f) and fartions -6 - 10-cv-1360-S\RAW




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

3. Plaintiffs Are Entitled to Sanctions Based on Xentric's Failure to
Produce a Prepared Rule 30(b)(6) Withess Alone.

“Rule 30(b)(6) implicitly requires such persoongeview all matters
known or reasonably available to [the organizatianjreparation for the Rule
30(b)(6) deposition. This interpretation is neceggaorder to make the
deposition a meaningful one and to prevent thedisagging" of an opponent by
conducting a halfhearted inquiry before the depmsibut a thorough and vigorog
one before the trial. This would totally defeat fhepose of the discovery

process.” See Beauperthuy v. 24 Hour Fitnessedritates, Inc2009 U.S. Dist.

LEXIS 104906 (N.D. Cal. Nov. 10, 2009)

Defendant Xcentric Venture LLC’s failure to dasade a
knowledgeable or prepared designeee in resporsgetafic and understandable
requests would, standing alone, justify an Ordemfthis Court requiring it to
produce a knowledgeable person and to pay plamétforneys' expenses.

Plaintiffs have, and hereby do, request thattdks place in the forn
of a Court-supervised deposition of Defendant Magadoth as an Xcentric
30(b)(6) witness and in his own right, on July 2@10 — the date of the mandat
Settlement Conference before the Honorable Palrigialsh -- and any costs, f
or other remedies this Court deems appropriate.

For the foregoing reasons, this motion shouldriaated in its
entirety.

DATED: July 9, 2010 Respectfully submitted,

By: /s/ Lisa J. Borodkin
DANIEL F. BLACKERT
LISA J. BORODKIN
Attorneys for Plaintiffs,

Asia Economic Institute LLC,
Raymond Mobrez, and lliana Llane
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SUPPLEMENTAL DECLARATION OF LISA J. BORODKIN

|, Lisa J. Borodkin, declare:

1. | am an attorney at law, duly admitted to pcacbefore all the
courts of the State of California and this HonoeaBburt. | am co-counsel of
record for Plaintiffs Asia Economic Institute LLCAEI"), Raymond Mobrez and
lliana Llaneras (“Plaintiffs”) in this action. kve first-hand, personal knowledg
of the facts set forth below and, if called as tmess, | could and would testify
competently thereto.

2. This Declaration is made in further supporPtintiffs’ Ex
Parte Motion (1) Under Rule 56(f) To Deny Or To ContinDefendants’ Motion
For Summary Judgment To Conduct Further Disco@)yCompelling Defenda
Ed Magedson To Appear For Deposition With Documants (3) For Sanctions

3. Attached hereto &xhibit “38” is a true and correct copy of
Plaintiff AEI's Notice of Deposition to DefendanttEntric Ventures, LLC under
F.R.C.P. 30(b)(6) dated May 28, 2010.

4. Attached hereto ag&Xhibit “39” are true and correct pages
from the June 2, 2008 Deposition oF Xcentric's 3@pwitness where Plaintiffs
call for production of documents relevant to th€Rlextortion trial, including
emails in which Xcentric quotes prices for CAP @%0), the CAP rate sheet af
Second Questionnaire, and the CAP Agreement (14Rt)1@nd the rate sheet fq
CAP (150:15-16). Defendants’ counsel states omeberd:

“Just to be clear, if you are making verbal regsiést production of
documents, | don’t recognize that as being a Iegité request into
the rules._If you want to make a written requestivinappily look at
those when and if you do thiat

Ex. 39 (150:17-21) (emphasis added).
5. Attached hereto &&xhibit 40” is a true and correct copy of
Plaintiff AEI's Subpoena to Defendant Edward Magedt Produce Document

Information, or Objects or to Permit InspectiorPoémises in a Civil Action date¢

Plaintiffs’ Reply Re: Ex Parte Rule 56(f) and fartions -8- 10-cv-1360-S\RAW
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June 4, 2010 (“June 4, 2010 Deposition Documenp8eia”), seeking, among
other things, the Second Questionnaire and CAP &kgeat.

6. Attached hereto ag&Xhibit 41” is a true and correct copy of
Plaintiff AEI's Notice of Deposition to Defendantfward Magedson dated Jung
2010.

7. Attached hereto dExhibit 42” is a true and correct copy of
Defendants’ email objections to the June 4, 201dSkion Document Subpoen
dated June 8, 2010.

8. Attached hereto dExhibit 43" are true and correct copies
relevant pages from the transcript of the Jun@®&02ieposition of Edward
Magedson, in which Plaintiffs’ counsel states:

“MS. BORODKIN: That's okay. I'm still saying, evahough
we may conclude today’s deposition, I'm not closinig the sense
that plaintiffs reserve the right to seek to reaspMr. Magedsgn
probably following the hearing on the motion to g@hthat has bee
set for June B, _to pick up answers that he’s not providing ifrthis

n

no protective ordemunless Mr. Gingras would like to stipulate tha w

can do that.”

Ex. 43 at 169:13-21 (emphasis added).

9. Attached hereto dExhibit 44” is a true and correct copy of
Plaintiffs’ First Set of Requests for Admissiondtefendant Xcentric Ventures,
LLC dated June 4, 2010 (“June 4, 2010 RFAS").

10. Attached hereto a8xhibit 45” is a true and correct copy of
Defendant Xcentric Ventures, LLC’s Responses taltiree 4, 2010 RFAs, datec
July 6, 2010.

11. Attached hereto &Exhibit 46” are true and correct copies
relevant pages from the transcript of the Jun€@40 hearing on discovery
matters before the Honorable Patrick J. Walsh,hiciwthe Court states in part:

“THE COURT: | want him to have his deposition takender
a Protective Orderand | want your clients’ depositions protected

Plaintiffs’ Reply Re: Ex Parte Rule 56(f) and fartions -9- 10-cv-1360-S\RAW
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under a Protective Order so we can get throughstiigmer. And
after that we’ll let the chips fall where they niay.

Ex. 46 at 17:15-29 (emphasis added).
12. The Court states, consistently with Localil(Rule 72-2.1:

“THE COURT: If you disagree with my Protectivedar, you
can ask Judge Wilson to take another look at @u Mave 14 days t(
do that

Ex. 46 at 17:23-25 (emphasis added).

13. There has been no appeal from the Order & 2dn2010.

11. Attached hereto d&xhibit 47" are true and correct copies
relevant pages from the transcript of the Jun€@40 hearing on discovery, in
ehcih the Court states in part, “ | don’t need haojoint stipulation. | don’t neeg
to know what the law is on taking depositions” (8+18) and “Get me on the
phone if you can’t work out things, and I'll try tesolve them.” Tr. At 40:19-20

14. Attached for the Court’s ease of referencéabibit 48" is
the entire transcript of the June 24, 2010 procegdon discovery matters befol
the Honorable Patrick J. Walsh.

| declare under penalty of perjury under the laivthe State of
California and the United States of America thatfibregoing is true and correc

Executed this®®day of July, 2010, in Los Angeles, California.

/s/ Lisa J. Borodkin
Lisa J. Borodkin

Plaintiffs’ Reply Re: Ex Parte Rule 56(f) and fartions -10 - 10-cv-1360-S\RAW
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CERTIFICATE OF SERVICE

I certify that on July 9, 2010, I electronically transmitted the document:

“PLAINTIFFS’ REPLY MEMORANDUM AND SUPPLEMENTAL
DECLARATION OF LISA J. BORODKIN IN FURTHER SUPPORT
OF EX PARTE MOTION Il‘g UNDER RULE 56{]% O DENY OR
CONTINUE DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT TO CONDUCT FURTHER DISCOVERY AND 1%2]}
COMPELLING DEFENDANT ED MAGEDSON TO APPEAR FOR
DEPOSITION WITH DOCUMENTS AND g? FOR SANCTIONS
UNDER LOCAL CIVIL RULES 37-4 AND 83-7”

to the Clerk’s Office for the United States Court for the Central District of
California using the CM/ECF system for filing and for transmittal of a Notice of
Electronic Filing to the following CM/ECF registrants:

David S. Gingras
Gingras Law Office, PPLC
4072 E. Mountain Vista Drive
Phoenix, AZ 85048
David@ripoffreport.com
Attorney for Defendants

Maria Crimi Speth
Jaburg & Wilk, P.C.

3200 N. Central Ave., Suite 2000
Phoenix, AZ 85012
msc@jaburgwilk.com
Attorney for Defendants

Paul S. Berra
Law Offices of Paul S. Berra
1404 3" Street Promenade, Suite 205
Santa Monica, CA 90401
paul@berra.org
Attorney for Defendants

And a courtesy copy of the forgoing delivered to:
Honorable Stephen V. Wilson

United States District Judge 5
e

oy %WJZ\

// John F. Paschal
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