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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
DC COMICS, Case No. 2:10-cv-03633-ODW(RZx)
Plaintiff, ORDER DENYING DC COMICS’S
V. RENEWED MOTION FOR

EVIDENTIARY HEAR ING
PACIEIC PICTULFEES CPRORATION; IP SACTIONS [?7SL/IA DEN YING

WORLDWIDE, LLD; IPW, LLC; MARC | DEFENDAN TION TO
TOBEROFF; MARK WARREN PEARY; REVIEW JANUARY 16, 2013
JEAN ADELE PEAVY; LAURA SIEGEL ORDER [569]

OES 1-10, inclusive,
Defendants.
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On October 10, 2012, Plaintiff DC Corsi moved for an edentiary hearing
and sanctions—including termating sanctions, appointment of a special master,
other relief—based oallegations that Defendants ch@&ngaged in gross discove
misconduct. (ECF No. 500.) On Decembeth®, Court denied D€ motion for lack
of jurisdiction while the Court’'s denialf Defendants’ anti-SLAPP motion was (
appeal. (ECF No. 533.) DC nowneaws its motion. (ECF No. 573.)

The Court has performe@ detailed review of # parties’ papers an
scrutinized the relevant portions of theswvaliscovery records in this case and
closely relatedSegel litigation. The Court comes awdgom this investigation with
the view that DC’s Motion for Evidentiary Betions is really just a rehashing of tf
tortured course of discovery in thesap8rman matters. Nowvith the benefit of
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hindsight (and relatively ngfound possession of a multitudé documents to which
DC may not have been entitled but for theft of those documents from Toberoff
office and their subsequent disclosure toriéa Brothers), DC seeks to open a wic

reaching inquiry into attorney and Dafiant Marc Toberoff’'s prior privilege

assertions and privilege-loggimpgactices. The Court is auktedly deeply troubled by
Toberoff's repeated failure topdate his privilege logs te@flect Michael Siegel as
participant in the letter correspondence wiiis half-sister (and Defendant in th
matter), Laura Siegel Larson, in November 2002, and May 2003, and July 2
even after DC explicitly asked fornw correspondence between the tw
Nevertheless, the record does not supperclear inference that this loggin

inaccuracy was the result ofdaliberate attempt to misléahe Court or DC Comics;
rather, it appears more likely the resultaomisplaced reliancen the attorney-client

privilege and the related joint-litigation prietye. Indeed, at various stages in t
litigation, Toberoff's jont-litigation privilege assertionwere upheld in some respeg

and overruled in others. That his assertioarge been upheld—evdrsuch assertions

were ultimately determined to be unwanted—establishes that the privileg
assertions were at least a@ble, and therefore do not rise to willful attempts
mislead.

In any event, the Court is skeptical DC’s contention that any perceive
deception here caused it any real prejudice, as the letters at issue here actua
more to discredit DC’s criesf intentional interference than they do to bolster thg
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For example, DC'’s fifth claim alleges thatoberoff approached the Siegel Heirs and

their representatives in late 2001 and 2@0@2express interest in purchasing th
Superman rights” with fulknowledge that “the Siegel Heirs had already reachef
agreement with DC Comics.” (FAC § 184DC also contends that “[a]s a dire
result of Toberoff's misdeeds, the Siedééirs repudiated th Siegel-DC Comics
Agreement with DC Comics.”(FAC { 186.) But the November 2, 2002 letter frg
Laura Siegel to Michael Siegel unambiguousdyeals that Joanne and Laura Sie

oir
d an
ct

gel




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

fired Kevin Marks (who had been represagtthem in negotiations with DC Comig¢

in late 2001 and early 20p2ipon their “dissatisf[actioi]with “the revolting offer
from DC” in February 2002—six monthmfore they first learned that Toberoff ha
made an offer to Marks in August 2002.

The Court could go on, but to no productesgd. As Magistrt@ Judge Zarefsky
has already advised, “At some point a mat&s to be set aside, and parties go o
other issues. This is true even if thegoral decision may have been incorrect; or
decided, rightly or wrongly, there is a nekxa finality on an issue.” ECF No. 323
at 2. DC’s Motion (ECF No. 573) BENIED.
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Defendants’ Motion for Review of JudgZarefsky’s January 16, 2013 Order

Precluding Discovery Re: Timeline-Relat&bcuments (ECF No. 569) is likewig
DENIED.

IT IS SO ORDERED.

March 8, 2013
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OTIS D. WRIGHT, I
UNITED STATES DISTRICT JUDGE
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