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Mioore v. County of Los Angeles et al

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JEREMY A. MOORE,
Plaintiff,
S ANGELES, PETER

OTH, JACQUELYN
PILLANE, and JULIE

n90

Defendants.

.  INTRODUCTION
This Motion for Summary Judgment amins whether Defendant County
Los Angeles can be held like under 42 U.S.C. § 1983 forolating Plaintiff Jeremy
Moore’s First Amendment rights by alledjg terminating his employment for unio

evidence to create aidble issue of material facbn his claims and therefor

GRANTS the County’s Motion.

! The Court notes that although Plaintiff sues s#lVéop ranking officials”of the County, including
Peter Bliss, Pam Booth, Jacquelyn Lacey, Johite8p, and Julie Dixon Silva (collectively, the
“Supervisory Defendants”), only the County mo¥@ssummary judgment. Accordingly, the Cour
does not address the sufficiency of the emke concerning the Supervisory Defendants.

involvementt The Court holds that Plaintifhas failed to introduce sufficien

Dog.
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. FACTUAL BACKGROUND

Plaintiff worked for the County in the District Attorney’s Office from
approximately March 9, 200&rough March 9, 2009. (Plaintiff's Statement of
Uncontroverted Facts (“SUF”) 1.) ahhtiff avers the County constructively
terminated him because of his involvement in the Association of Deputy District
Attorneys (“the Union”). (Opp’n 1.) Oar about March 242008, the Union was
certified as a “full-fledged public employees union” representing the prosecutors
Los Angeles County Bargaimy Unit 801. (SUF 49.)

Plaintiff seeks to offer evidence ththe County—through District Attorney
Steve Cooley and several other “top rankafiijcials”—instituted an office-wide anti-

union discrimination policy against Deputydbict Attorneys who supported or were

members of the Unionld. Plaintiff relies heavily on aimilar lawsuit before this
Court where the Court granted a preliminary injunction against the County on
March 10, 2010.Unnamed Deputy Dist. Attoey v. Cnty. of L.A(*Unnamed DDA),
No. CV 09-7931-ODW (C.D. Cal.). Thersgme senior DDAs were transferred to
other departments or demoted allegdmtised on their Union involvemend. In
addition, a hearing officer of an adnstrative arm of the County of Los Angeles—
the Employee Relations Commissiot RCOM”)—found that the DA’s Office
engaged in a “deliberate andnly disguised campaign . to destroy the [Union] and
if necessary, its officers amdembers,” and showed “a patieof anti-union conduct.”
(Pl.’s Request for Judicial Noti¢geRJIN"), Ex. 1, at 53, 1 4).

Plaintiff repeatedly cite§nnamed DDAas “the backdrop” establishing the
environment at the DA’s Office durirfgs employment. (Opp’n 2.) The County
responds thdtynnamed DDAs a distinct and ongoing case to which Plaintiff is not
party but nonetheless blatantly and impropédotstraps to form the basis of his ow
action. (Mot 1.) Further, the Countyjects to the admissibility of the ERCOM
hearing officer’s findings as hearsaydamproper opinion under Federal Rules of
Evidence 602, 701 and 802. (Reply 11.)
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The County produces evidence thaintiff's discharge was for good cause
based on his well-documedtgoor performance during his one-year probationary
period. (SUF 46.) Plaintiff lacks evidendbe County argues, that either Cooley|or
any of the “top ranking officials” who we involved in his performance evaluatiops
or the decision to discharge him even kraviris Union activities and thus could npt
discriminate against him ondhbasis. (Mot. 11.)

Plaintiff, however, seeks to offer eeidce that both Cooley and John Zajeq—

the Branch and Area Region 1 District Attorney’s Office’s Bureau Director—Were

=N

aware of Plaintiff's support for the Union(Opp’n 5.) Regarding Cooley, Plaintif
offers evidence that when asking Cooteguestion about the Union during a questjon
and answer session for newly hired DDAsMarch of 2008, Cooley did not respond
but gave Plaintiff a “dirty look.”ld. Regarding Zajec, on May 5, 2008, Plaintiff tqgld
him in passing that he was going to a d@inmeeting. (Jeremy Moore Decl. 5.)

Plaintiff also notes that at some pbiduring his employment he “signed|a
document to show support” for the Unio{SUF 51.) The Union filed authorization
cards and a written summary list of the @ms$ of those cardsith ERCOM, which
ERCOM was supposed to maintain as caiithl. (SUF 52.) However, on or about
October 16, 2008, a member of the Countyg@nagement team and the Union, Peter
Burke, gained access to the contepnfsthe Union authorization cards, whigh
presumably included evidenoé Plaintiff's support for the Union. (SUF 53.)

Notwithstanding Plaintiff’'s circumstanti@vidence, the County points out that
Plaintiff offers no evidence that Cooley, j&a or any of the Supervisory Defendants
were actually aware of the contents of ERCOM’sailvertent disclosure to Burke.
(Mot. 11; SUF 53-54.) Moreover, it is unpiged that the County had an expligit
anti-discrimination policy. (SUF 6.) Fordtance, the County’s Board of Supervisors
prescribed and adopted the Civil Seev Rules, which governed Plaintiff's
employment. Id. Those rules explicitly prohit any type of employment
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discrimination because of “political opinionst' affiliations or other non-merit factor
“not substantially related to succesgberformance a positionguties.” (SUF 6.)
The Court now assesses the meritthefMotion for Summary Judgment.

lll. LEGAL STANDARD
Summary judgment should be granted drthare no genuinesues of materia
fact and the moving party is entitled tadgment as a matter of law. Fed. R. G
P. 56(c). The moving party bears the initiairden of establishing the absence g

genuine issue of material fadCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986)).

Once the moving party has met its burden, the nonmoving party must go beyo
pleadings and identify specific facts thghuadmissible evidence that show a geny
issue for trial. Id.; Fed. R. Civ. P. 56(c). Colusory or speculative testimony i
affidavits and moving papers is insufficientreise genuine issues of fact and def
summary judgment.Thornhill's Publ’'g Co. v. GTE Corp594 F.2d 730, 738 (9tl
Cir. 1979).

A genuine issue of material fact must tnere than a scintilla of evidence,
evidence that is merely colorabte not significantly probative. Addisu v. Fred
Meyer, 198 F.3d 1130, 1134 (9th Cir. 2000). A disputed fact is “material” wher¢
resolution of that fact might affect the oame of the suit under the governing lal
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1968). An issue is “genuine
the evidence is sufficient for a reasonable jio return a verdict for the nonmovin
party. Id. Where the moving and nonmoving partiestsions of events differ, court
are required to view the facts and dragasonable inferences in the light mc
favorable to the nonmoving partfacott v. Harris 550 U.S. 372, 378 (2007).

IV. DISCUSSION

The County moves for summary judgment on Plaintiff's entire First Amer
Complaint (“FAC”). Beforethe Court can assess whether a genuine issue ¢
concerning Plaintiff’'s discrimination clai, the Court must examine whether t
County can be held vicariously liable for thideged tortious condtiof its employees
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Monell v. New York Citypep’'t of Social Servs436 U.S. 658, 658 (197.8)If the
answer is no, then the analysis stopsehend no municipal liability can attachd.
Because the Court finds that no triab$sue of materialaict exists as tdMonell
liability, the CourtGRANTS the County’s Motion in its entirety.

The Civil Rights Act holds liable argerson who deprives U.S. citizens, or
other persons within federglrisdiction, of their constitutional rights under color of
law. 42 U.S.C. § 1983. The U.S. SupreGmurt has held that “Congress intended
term ‘person’ to include mudipalities” such as countie€hristie v. lopa 176 F.3d
1231, 1234-35 (9th Cir. 1999). Congrdss not intend, however, to create
respondeat superior liabilittMonell, 436 U.S. at 691. Instead, municipalities can
only be held liable when official munpal policy “caused a constitutional tortld.
The “official policy” requirement distinguishes “acts of timenicipalityfrom acts of
employeesf the municipality, and thereby mdg&gclear that municipal liability is
limited to action for which the munigality is actually responsible.Pembaur v. City
of Cincinnati,475 U.S. 469, 479-80 (1986) (imef quotation marks omitted).

Against this backdrop, the Ninth Circuitdhbeld that a plaintiff seeking to hols
a municipality liable under § 1983 must proceedone of three distinct theories: tha
a municipal employee was acting (1) “puaatito an expressly adopted official
policy”; (2) “pursuant to a longstandinggamtice or custom;” or (3) “as a final
policymaker.” Lytle v. Car| 382 F.3d 978, 982 (9th Cir. 2004). Plaintiff seeks to
establishMonell liability only on longstanding @ctice or custom and final
policymaker theories. Th€ourt considers Plaintiff's evidence for each theory.

A. Cooley and other DA’s Office officials were not final policymakers

Plaintiff contends Cooley and othdfioials in the DA’s Office were either
final policymakers on employment decisions ftonell purposes or were delegated
final policymaking authority by the Board 8upervisors. (Opp’n 2.) The County

responds that officials in the DA’s Office are not final policymakers because theif

employment decisions are “constrained by padiciet of [their] making.” (Reply 11.

the
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The Court agrees, and thus finds no teabkue on whether Cooley or other DA’s
Office officials were final policymakers for purposesvdnell liability.

Whether an official has final policymalg authority is a question for the court
to decide based on state ladett v. Dallas Indep. Sch. Dis#91 U.S. 701, 737
(1989) (holding that district courts must identify official policymakers based on “S
and local positive law”rad resolve this issuétforethe case is submitted to the
jury”). However, officialpolicymakers may delegate finaolicymaking authority to
other officials, which could subject the municipalityMonell liability. Christie, 176
F.3d at 1236-37.

Here, state and local law names thaibas the final policymaker for the
County. L.A. Cnty. Code 88 5.@R0, 5.04.070, 5.04.240(A), (DBurke v. Ipsen
189 Cal. App. 4th 801, 808, (2010). Tdmeestion therefore becomes whether the
policymaker merely has delagd discretion to act, or fihpolicymaking authority.
Christie, 176 F.3d 1236-37. For instance:

[I]f county employment policy wa set by the Board of County

Commissioners, only that body’s decisions would provide a basis for

liability. This would be true even the Board left [a] Sheriff discretion

to hire and fire employees and thee8fi exercised that discretion in an

unconstitutional manner; the decisitm act unlawfully would not be a

decision of the Board. However, tiie Board delegated its power to

establish final employment policy toeltSheriff, the Sheriff's decisions
would represent county policy and cdulise to municipal liability. 1d.

(citing Pembaur 475 U.S. at 480-81).

The analysis turns on whether the officialiscretionary decisions are “constrained

by policies not of that official’'s making&nd whether those decisions are “subject t

review by the municipality’swuuthorized policymakers.City of St. Louis v.
Praprotnik 485 U.S. 112, 127 (198&eeGillette v. Delmorge979 F.2d 1342, 1350
(9th Cir. 1992) (noting Fire Chief not a final policymaker, rather only City Manags
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and City Council were authorized make employment policy).

Here, Plaintiff has not offered evidence that the Board delegated final
policymaking authority to Cooley or any othaficials in the DA’sOffice. Instead, it
Is undisputed that the Board is thedi policymaker on employment matters,
including termination. (SUF 2.) Furtheéhe Board exercises oversight over
employment decisions made in the D®fice. (SUF 7.) Plainly, whatever
discretion Cooley and other DA’s Office affals wield is constrained by policies no
of their making, and is subjetd review by the BoardPraprotnik 485 U.S. at 127.
Thus, Cooley and other officials at the DAdfice are not final policymakers for the
County undeMonellas a matter of law.

B.  Plaintiff has not shown longstanding discriminatory practices by the

County

Plaintiff seeks to present evidanthat the County had longstanding
discriminatory practices because “top rangkofficials” in the DA’s Office harbored
animus toward the Union and terminateoh because of his Union involvement.
(Opp’n 1.) The County responds that even when viewed in thenlight favorable to
Plaintiff, the evidence reveals no specificdptices of sufficientiuration, frequency,
and consistency” to &blish the standard ogzing procedure of th€ounty but
merely “isolated or sporadic incident®tr which the County cannot be liable under
Monell. (Mot 18.) Further, the County avdrkintiff cannot prove causation. (Mot.
17). The Court agrees. Adaciingly, the Court finds no reasonable jury could find i
favor of Plaintiff on either longstandimgactice of anti-union animus or the causal
nexus Plaintiff must establish under this prongMamnell liability to attach.

By Monelland its progeny, the Supreme Caeduires plaintiffs seeking to
impose liability on a municipality under § 1988 to identify a municipal “policy” or
“custom” that (2) caused a plaintiff's injuryBoard of Cnty. Comm’rs of Bryan Cnty
Okla. v. Brown520 U.S. 397, 403-04 (1997). Ascertaining such a policy ensure
a municipality is held liablenly “for those deprivations resulting from the decision:
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of its duly constituted legislative body or thad&cials whose actmay fairly be said
to be those of the municipality.fd. Similarly, an act performed under a custom thi
an appropriate decision makeas not formally approdemay nonetheless subject a
municipality to liability on the theory thatetrelevant practice is “so widespread as
have the force of law.’ld. Likewise, a municipalitis “acquiescence in a

longstanding practice or custom” sufficesteow the “standard operating procedure

of the local governmental entitywhich would favor a finding oMonell liability. Jett,
491 U.S. at 737.

It is undisputed here that the Countydlan explicit anti-discrimination policy.
(SUF 6.) The Board prescribed and adopkedCivil Service Rules, which governec
Plaintiff's employment.ld. Those rules explicitly prohibit any type of employment
discrimination because of “political opinidnsr affiliations or other non-merit factor:
“not substantially related to succesgberformance a positionguties.” (SUF 6.)
The question thus becomes whether @ounty ratified or acquiesced to a
longstanding practice of discriminationthe DA’s Office or was deliberately
indifferent to it. Christie, 176 F.3d at 1243.

The undisputed evidence supports a finding that the County does not endd
anti-union conduct—and in fact that the opp®ss true. For example, the ERCOM
hearing officer’s findingé,and excerpts of allegations frddmnamed DDA are
essentially all Plaintiff produces tb@w a discriminatorgustom. The ERCOM
hearing officer did find the DA’s Office engead in “a pattern o&nti-union conduct.”
(Pl’s RJIN, Ex. 1, at 53,  4.) But the EGM hearing officer also sharply rebuked

% The Court takes judicial notice of the ERCOM proceedings under Federal Rule of Evidence
201(b): “A trial court may presume that pubdexords are authentic and trustworth@jlbrook v.
City of Westminsterl77 F. 3d 839, 858 (9th Cir. 1999), and, tHab within the purview of Federal
Rule of Evidence 201.

The County argues vociferously that thREOM findings are inadmissible hearsay and
opinion. The Court overrulesdlCounty’s objectionand admits these findings under the public
records exception to the hearsale, Fed. R. Evid. 803(8).

% The Court takes judicial notice bihnamed DDAbut only for purposes of examinifgonell
liability. The facts olJnnamed DDAare otherwise unduly prejudit under Federal Rule of
Evidence 403 to be probative on therits of the Plaintiff's case.
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Cooley for his anti-union conduct arecommended to ERCOM that Cooley’s
transferring of some Union members be rescinded, evidencing ERCOM'’s (and b
extension, the County’sgjectionof any anti-union sentimen(Pl.’s RJIN, Ex. 1, at
52, 1 2; 54, 1 1-2.) Atter all, it is undisputed that@uoeintyestablished ERCOM “to
ensure that all county employees and th@irgsentatives are fairlyeated, that their
rights are maintained, and that their resjaeare fairly heard, considered and
resolved.” (SUF 7.) Likewise, tH@ountypromulgates and enforces the CSRs, wh
ERCOM adjudicates. (SUF 2, 7.) Th&daintiff has not shown by a preponderanc
of the evidence that the County “ratifiettie alleged misconduit the DA’s Office

or was deliberatelyndifferent to it.

A discriminatory policy or custormust also be longstandingrevino v. Gates
99 F.3d 911, 918 (9th Cir. 1996). Case lawsdoet precisely define “longstanding,’
but the alleged practices must be of f&uént duration, frequency and consistency
that the conduct has become a tradiéil method of carrying out policy.id.
Accordingly, liability for improper custorfmay not be predicated on isolated or
sporadic incidents.’ld.

The longstanding nature of the alleged discrimination in this case is uncles
Plaintiff seeks to offer edence that managementtaé DA'’s Office harbored anti-
union animus since the inception of theidinand for approximately two years.
(Opp’n 2-5.) The Court has doubts whettines is sufficient to establish a
longstanding policy or custom. The Coueeds not resolve this ambiguity, howeve
because Plaintiff has failed to establish causation.

While it is unclear how short a period may be considered “longstanding,” th
law is clear that the longstanding nature of a discriminatory policy inextricably
involves nexus considerationdonell, 436 U.S. at 694. Thus, the relationship
between the animus and adweestion is what is truly dpositive, regardless whethg
the alleged discriminatiowas actually longstandingseeBrown, 520 U.S. at 403.
Plaintiff must therefore show causation Monell liability to attach.even if the policy
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Is deemed to be longstandinBrown, 520 U.S. at 404.

As the Supreme Court found Brown, it is not enough that a 8 1983 plaintiff
merely identifies “conduct properlytabutable to the municipality.ld. The plaintiff
must also show the municipality’sliéliberateconduct” was the “moving force”
behind the alleged injury—showing “a direzusal link between the municipal actign
and the deprivation of federal rightsld. (emphasis in original). Further, for
intentional retaliation to have been a subs#h or motivating factor for an adverse
employment action, the defendant miiave known about the associathofore
taking the actionClark Cnty. Sch. Dist. v. Breedes82U.S. 268, 273 (2001).

Here, Plaintiff contends that his Wmi involvement caused his termination.
(Opp’n 8.) Plaintiff's reasoning is as folis: if Cooley would take adverse action
against senior Union membees the ERCOM hearing ofier found, then of course
he would take such action agaiR$aintiff—a probationary employedd. However,

Plaintiff has not offered evidence, nor substantively disputed the County’s evidence,

that Cooley or those involved in the decistorterminate Plaintifivere even aware of
his Union involvement—Iet alone that they diacged him because of it. In an effort
to show they knew of his support for the oimj Plaintiff offers three incidents: (1)
Plaintiff's asking Cooley a question aligoining the Union during a question-and-
answer session and receiving a “dirty loak’response (Opp’n 5); (2) the disclosurg

to Peter Burke of Union authorization cards (SUF 53); and (3) Plaintiff's telling Zajec

in passing one day that Plaintiff was heatted Union meeting (Moore Decl. 5). The
Court discusses each incident in turn.

1. Plaintiff’'s asking Cooley a question about joining the Union

Plaintiff contends that his brief interaction with Cooley near the beginning of
Plaintiff's training alerted Cooley to Pldiff's association with the Union. (Opp’n
16.) Absent from the record, however, i€ewa scintilla of evidence showing Cooley
even knew who Plaintiff was, let alone tiRd&intiff had joined the Union. Further,
Plaintiff does not contend that he exgsly or impliedly made his support for the

10
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Union known at the meeting. He just adlegeneral question farhich he received g
nonverbal response from the DA—a cold staEven viewing th evidence in the
light most favorable to Plaintiff, a reasonable fact-finder could not find that this
interaction with Cooley proves Cooley knelPlaintiff’'s support for or membership
in the Union.

2. Disclosure of Union authorization cards to Peter Burke

Plaintiff argues ERCOM'’s disclosure thfe Union authorization cards to Burk
shows thaCooleywas aware of Plaintiffs membershipthe Union. (Opp’'n 3.) At
some point, Plaintiff signed a documensteow support for the Union. (SUF 51.)
The record is silent though as to exactlyawhPlaintiff signed this document. On or
about October 16, 2008, Burke inspectad aopied documents in ERCOM’s files
pertaining to the Union’s certificatioSUF 53.) These documents included a
membership list that the Union provided to ERCOM. (SUF 53.) Apparently,
ERCOM staff mistakenly placed these documamthie “public official file” turned
over to Burke. (SUF 53.) Plaintiff does not argue there was bad faith either on
ERCOM'’s part or in how Burke obtained these documelats Further, it is
undisputed that Burke was a Union member himself.

When the mistake was discoveredyiBureturned to ERCOM all of the
inadvertently-disclosed documents, andERV obtained a court order sealing the
disclosure’s contents. (SUF 54.) Plainpfesents no evidence that Cooley or
Plaintiff’'s supervisors saw the Union authaation cards or the contents of any of th
documents Burke obtained. On these fambs;easonable fact-finder could find that
the Union authorization cards’ inadvertent disclosure pr@oEsdeyknew Plaintiff
was a Union member or supporter.

3. Plaintiff's informing Zajec once that he was attending a Union meetin

Finally, Plaintiff maintains Zajec’s kndedge that Plaintiff once attended a
Union meeting is dispositive. (Opp’n 17Qn May 5, 2008, Plaintiff saw Zajec and
stated he was going to a Union meeting,dnds not recall any response from Zaje

11
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(SUF 50.) Itis undisputetthat Zajec did not know of Plaintiff's Union association ¢
speech aside from this one brief interactidoh.

Although Plaintiff's telling Zajec havas going to a Union meeting could
indicate Zajec actually knew of Plaintiffldnion involvement, Plaintiff offers no
evidence, nor substantively disputes tluaity’s evidence, that Zajec was involved
the decision to terminate Plaintiff's emogiment. Nor does Plaintiff offer evidence
that Zajec shared this information witlo@ey or Plaintiff’'s supervisors. Thus, no
reasonable fact-finder could find that thisef interaction with Zajec supports a
favorable finding for Plaintiff on the causation issue.

In sum, these three events do not shioat the County was the “moving force’
behind Plaintiff's alleged injury, and thus do not nudge Plaintiff any closer to
satisfying his burden on summary judgmeBtown 520 U.S. at 404. Plaintiff's
blatant attempt to piggyback onto pending litigation not directly involving him is
lost upon this Court. Despite Plaintifitseativity in fashioning a claim based on a

shroud of conspiracy, his case is built ugbeer speculation and rampant innuendo.

Plainly, the district court is not an institution of innuendo, nor a forum for forecas
This case should be about whetRé&intiff was discriminated against based on his
Union involvement—not whether others wengrportedly retaliated against for Unio
activities.

Because no genuine dispute exists anaterial facts such that a reasonable
fact-finder could find in Plaintiff’'s favoon the causation issue, the Court finds
Plaintiff lacks sufficient evidence to ebtsh a longstanding practice or custom
sufficient forMonell liability to attach to the County.

111
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V. CONCLUSION
For the above reasons, the Court findat tRlaintiff has failed to meet hi
burden to go beyond the pleadings and identify specific facts through admi
evidence establishing a genuine issuetfia. The County’s Motion for Summar
Judgment is therefol®@RANTED in its entirety.

IT IS SO ORDERED.

August 15, 2012

p # i
Y 207
OTIS D. WRIGHT, Il
UNITED STATES DISTRICT JUDGE
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