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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
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ANGEL MENDEZ, et al., CASE NO. CV 11-04771-MWF (PJWX)

Plaintiffs, FINDINGS OF FACT AND
CONCLUSIONS OF LAW
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VS.
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COUNTY OF LOS ANCELES, et al.,
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Defendants.
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This matter came on for trial befaitee Court sitting without a jury on
February 26, 27, 28, March 1, and April 19, 2013. Following the presentation of
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evidence, the parties filed supplemeiiaéfs, and after closing arguments the
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matter was taken undsubmission. The Court thendered, and the parties filed,

N
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supplemental briefs regardidexander v. City of San Francisc9 F.3d 1355 (9th
Cir. 1994), andillington v. Smith292 F.3d 1177 (9th Cir. 2002).

Having carefully reviewed the recoathd the arguments of counsel, as
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presented at the hearing and in theitten submissions, the Court now makes thg
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following findings of fact and reaches tfalowing conclusions of law pursuant to
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Federal Rules of Civil Procedure 52nyAfinding of fact that constitutes a

N
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conclusion of law is alsbereby adopted as a conctusiof law, and any conclusion
of law that constitutes a finding of factatso hereby adopted as a finding of fact.
I. EINDINGS OF FACT
1. On October 1, 2010, at approxitaly 12:30 p.m.. Defendants Los
Angeles County Sheriff’'s Qmartment Deputies Chrigbher Conley and Jennifer

(Pederson) Ballis shot Plaintiffs Angdlendez and Jenniferylon Garcia multiple
times. Plaintiffs were living togethas a couple when the shooting occurred and
thereafter married At trial and in theSmdings of Fact and Conclusions of Law,
they are therefore typically refed to as Mr. & Mrs. Mendez.

2.  When shot, Mr. and Mrs. Mendez wdyeng on a futon in the shack in
which they resided. Depusie€Conley and Pederson wesearching for a parolee-at
large named Ronnie O’Dell.

3. Atall relevant times, Deputieso@ley and Pederson were acting undg

color of authority of their employment with the County of Los Angeles (“COLA").

A. THE SEARCH FOR MR. O'DELL
4.  Sergeant Greg Minster was a supewi®r the Lancaster, California
Station Target Oriented Policing (“TOP”) Team.

5.  Among other things, Sergeant MinsseT OP Team tracked parolees-
at-large.

6. Deputies Billy J. Cox and Veroni¢damirez were assigned to Sergea
Minster's TOP Team.

7. Prior to October 2010, Sergedinster's TOP Team had been
searching for, and attempting apprehend, Mr. O’'Dell.

8. Mr. O’Dell was a wanted felonguspect whom the TOP Team
categorized as armed and dangerous.

9.  There was a warrantfdir. O’Dell’s arrest.

10. Mr. O'Dell had evaded pricattempts to apprehend him.
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B. ONOCTOBER 1, 2010, MR. ODELL REPORTEDLY WAS SPOTTED
AT AN ALBERTSON'S GROCERY STORE IN LANCASTER

11. On the morning of October 2010, Officer Adam Zeko observed a
man he believed to be Mr. O’Dell enteriag Albertson’s grocery store located at
the intersection of 20th Street and K Street in Lancaster.

12. Officer Zeko reported to the Lancaster Station that he thought he h
seen Mr. Odell.

13. Approximately twelve police officet including Deputies Conley and
Pederson, responded to the Albertson’s.

14. Deputies Conley and Pederson werdrgas assigned to the Lancaste
Station Community Oriented Policing (“COPS”) Unit.

15. However, on October 1, 2010, Dej@s Conley and Pederson were
directed to supplement and atssergeant Minster's TOP Team.

16. Prior to October 1, 2010, Deputi€snley and Pedens did not have
any information regarding Mr. O'Dell.

17. Mr. O'Dell was not found or captured at the Albertson’s.

C. THE RESPONDING OFFICERS THEN MET BEHIND THE
ALBERTSON'S

18. The responding officers then met badhthe Albertson’s to debrief.

19. During the debriefing session, Depu@laudia Rissling received a tip
from a confidential informant that a man Ibelieved to be Mr. O’Dell was riding a
bicycle in front of 43263 18th Street WeastLancaster, a private residence owned
by Paula Hughes.

20. The responding officers then developed a plan in light of the tip
regarding Mr. O’Dell’s whereabouts.

21. A team of officers would proceed tioe residence of Roseanne Larse
which was located at 43520 18the#tr West, Lancaster, California.
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22. The officers had information that M©’Dell previously had been at th
Larsen residence, and the officers belietreat there was a possibility that Mr.
O’Dell already had lefthe Hughes residence.

23. At the same time, Sergeant Mins$eTOP Team, as well as Deputies
Conley and Pederson, would pe&d to the Hughes residence.

24. Deputies Conley and Pederson werg@sed to clear the rear of the
Hughes property for the officers’ safdshould Mr. O’Dell be hiding thereabouts)
and cover the back door of the Hughes residence for containment (should Mr.
O’Dell try to escape to theear of the Hughes property).

25. During the debriefing/planning sessi Deputy Rissling announced to
the responding officers thainaale named Angel (Mendelryed in the backyard of
the Hughes residence witlpeegnant lady (Mrs. Mendez).

26. Deputies Conley and Pedersaahd Deputy Rissling make this
announcement. Deputy Pederson testified she heard the announcement.
Deputy Conley testified that he did netall any such announcement. Either he ¢
not recall the announcement at trial orumeeasonably failed to pay attention whe
the announcement was made.

D. SERGEANT MINSTER AND DEPUTIES COX, RAMIREZ, CONLEY
AND PEDERSON PROCEEDED TOTHE HUGHES RESIDENCE

27. Sergeant Minster and Deputies C&®amirez, Conley and Pederson
proceeded to the Hughes residenceyigiin three different patrol cars.

1. The Hughes Residence and Property

28. Ms. Hughes lived in a private resie located at 43263 18th Street

West in Lancaster, California.

29. The front of the Hughes residence faced east.
30. The rear of the Hughes residence faced west.
31. To the south of the Hughes residence aaate that led to the rear of

the property.
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32. If one walked westward through the south gate, one would pass

between the Hughes residerft®the north) and three metal storage sheds (to the

south).

33. The three storage sheds were locatéHin a concrete wall that ran the

length of the southern boundary of the Hughes property.

34. Behind {.e, to the west of) the Hughessidence, a short, lightweight
fence enclosed a ggsy backyard area.

35. To the west of the backyardriiee the ground surface was dirt, not
grassy.

36. There was debris throughout the reathe Hughes property, including
abandoned automobiles locaiadhe northwest corner of the rear property.

2. The Mendez Shack

37. Ms. Hughes and Mr. Mendez weefriends from high school.

38. Mr. and Mrs. Mendez lived in a abk located in the rear of the
property owned by Ms. Hughes.

39. The shack was located in the dirtfawe area to the rear of the Hughe
property approximately thirty fegtest of the Hughes residencee-, west of the
backyard fence, and southeatkthe abandoned automobiles.

40. Mr. Mendez had constructed thlkack out of wood and plywood.

41. Mr. and Mrs. Mendez had been hg in the shack for approximately
ten months.

42. Mr. and Mrs. Mendez were not yet married.

43. Mrs. Mendez was five-months pregnant.

44. The shack was approximately sexert wide, seven-feet long, and
seven-feet tall.

45. The shack had a single doorway enteathat faced east toward the
Hughes residence.

46. The doorway was approximately geet tall and three-feet wide.

5
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47. In the doorway, from the top ofé¢hdoorframe, hung a blue blanket.
48. Outside of the blue blanket wa hinged woodetoor, which opened
to the outside of the shack.
49. Outside of the wooden door was adped screen door, which opened to
the outside of the shack.
50. The shack did not have any windows or other points of entry or exit.
51. Located a few feet to northeasttbé shack was a white gym storage

locker that contained clothes, coats and other possessions.

52. There were also clothes and othesg®ssions located a few feet to the
east of the shack.

53. There was a tree to the northtbé shack and the white gym storage
locker.

54. There was a blue tarp couegithe roof of the shack.

55. There was an electrical @brunning into the shack.

56. There was a water hosgnning into the shack.

57. There was an air conditioner mountauthe north side of the shack.

58. Inside the shack was a full-size futon.

59. The futon ran lengthwise against theck (western) interior wall of the
shack.

60. The other (eastern) side of thedntwas approximately three feet from
the doorway to the shack.

61. Mr. Mendez kept a BB gun rifle in éhshack in order to shoot rats,
mice and other pests.

62. The BB gun rifle had a black barrélikown stock and orange safety
switch.

63. The butt end of the BB gun rifle had been broken off from the barre]

after someone had stepped on it.
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64. The Court examined the BB gun riti trial, but the BB gun rifle was
not admitted as an exhibiThe BB gun rifle closely resembled a small caliber rifl
65. Ms. Hughes sometimes would opee ttoor to the shack unannounce
to “prank” or play a joke on Mr. and Mrs. Mendez.

E. SERGEANT MINSTER AND DEPUTIES COX, RAMIREZ, CONLEY
AND PEDERSON APPROACHED THE HUGHES RESIDENCE

66. When Sergeant Minster and Déjes Cox, Ramirez, Conley and
Pederson arrived at the Hughesidence, they observed a bicycle on the front la
67. The officers did not have a sehrwarrant to search the Hughes
residence.

68. Sergeant Minster directed Deputiesrzy and Pederson to proceed t
the back of the Hughes residence through the south gate.

69. Sergeant Minster and Degees Cox and Ramirez wetd the front door
of the Hughes residence.

70. Sergeant Minster banged on the secwgdreen outside the front door.

71. Sergeant Minster testified that if Inathe front door and the security
screen had been open, heul have gone to the front door to see if someone we
going to come to the front doand then contacted that person.

72. From within the Hughes residen@ewoman (Ms. Hughes) asked wh3g
the officers wanted.

73. Sergeant Minster asked Msughes to open the door.

74. Ms. Hughes asked if the officers had a warrant.

75. Sergeant Minster said that they did,rmit that they were searching fc
Mr. O’Dell and had a warrant to arrest him.

76. Sergeant Minster then heard rumpiwithin the Hughes residence,
toward the back of the residence.

77. Sergeant Minster believed MD’Dell was within the Hughes

residence.
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78. Sergeant Minster directed Deputféex and Ramirez to retrieve the
pick and ram because Ms. Hughes nogler was communicating from within the
residence.

79. Deputy Cox set the pick into the left side of the doorframe.

80. At that point, Ms. Hughes agacommunicated frm within the
residence.

81. Sergeant Minster again stated ttiat officers were looking for Mr.
O'Dell.

82. Ms. Hughes responded that Mr.[I&ll was not at her residence.

83. Sergeant Minster again requested thatofficers be allowed to search
her residence.

84. Ms. Hughes opened the front daord the security screen.

85. Ms. Hughes was pushed teetground and handcuffed.

86. Deputy Ramirez placed Mblughes in the backseat of one of the pat
cars.

87. Sergeant Minster and Deputy Cox searched for Mr. O’Dell in the
Hughes residence.

88. The officers did not find Mr. O’Dle or anyone else, in the Hughes
residence.

F. DEPUTIES CONLEY AND PEDERSON CLEARED THE THREE
STORAGE SHEDS

89. Meanwhile, Deputies Conley andd®gson headed west through the
south gate of the Hughes residengee+-the gate to the south of the Hughes
residence that led to the rear of the property.

90. Deputies Conley and Pederson cleztkach of three storage sheds
between the Hughes residence and thehsontwall bordering t Hughes property.

91. Deputies Conley and Pederson haalrtguns drawn because they wel

searching for Mr. O’Dell, whom theyelieved to be aned and dangerous.
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92. Deputies Conley and Pederson did fimdd Mr. O’Dell, or anyone else,
in the three storage shetetween the Hughes reside and the southern wall
bordering the Hughes property.

93. At the time Deputies Conley andd&eson entered the backyard of the
Hughes residence, the back door of the Hughes residerscepen; Sergeant
Minster and Deputy @ were inside thélughes residence.

94. Deputy Pederson informed Sergelhmster that she and Deputy
Conley would clear the remainder o&tproperty to the rear of the Hughes
residence.

95. Sergeant Minster assented.

G. DEPUTIES CONLEY AND PEDERSON APPROACHED THE
MENDEZ SHACK

1. The Deputies’ Point of View

96. Deputies Conley and Pederson proceedest into the dirt-surface are
to the rear (west) of the Hughes property.

97. Deputies Conley and Pederson did Imate a search warrant to searcl
the shack.

98. Deputies Conley and Pedersod dit “knock and announce” their
presence at the shack.

99. Deputies Conley and Pedersonaggized that the shack had a door.

100. Deputies Conley and Pederson werentdinot to approach or stand i
front of a door in case theveas a threat behind the door.

101. Consequently, Deputies ConleycaPederson approached the shack
from the south +e,, to the left of the door (from the Deputies’ point of view).

102. As they approachedéishack, Deputy Conley was in front of Deputy
Pederson.

103. The wooden door to the shack was eliisthe screen door to the shac

was open.
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104. Prior to opening the door to the shack, Deputy Conley did not feel
threatened.

105. Deputy Conley and Deputy Pedersonhbiatstified that they did not
perceive the shack to be a habitable stm&ct The Court finds that they acted as
they did because they believed the shadketgimply another storage shed, simila
to the three on the south side of the property that they had already searched.
Therefore, it was their perception that trdy person who might have been in the
shack would have been Mr. O’Ddrying to remain hidden.

106. Having listened to the testimoayd examined numerous photograph
of the Hughes property, the Court finds tttas perception of Deputies Conley andg
Pederson was not reasonable. They had tmethat the shack was inhabited. TH
shack was a different structure from #ieeds. The shack was in a different
location. The following were all indicia ¢fabitation: The air conditioner, electric
cord, water hose, and clothes locker.

107. In photographs of the sne admitted into evahce, the door to the
clothes locker was open. Neither Ntendez, Mrs. Mendeznor Deputy Pederson
testified to whether the door of the ¢let locker was open at the time of the
incident. Deputy Conley testified thag did not remember whether the door was
open.

108. Deputy Conley opened the wooden door to the shack.

109. Deputy Conley pulled back the blb&anket that was hanging from the
top of the doorframe.

110. As Deputy Conley pulled back the blue blanket, Deputies Conley a
Pedersen saw the silhouette of an achate (Mr. Mendez) holding — what they

believed to be — a rifle.

10
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2. Mr. and Mrs. Mendez’'s Point of View

111. Mr. and Mrs. Mendez were napping the futon inside the shack.

112. Mr. and Mrs. Mendez were lying with their bodies in a north-south
direction and with their heads to the north side of the futon/shack.

113. Mr. and Mrs. Mendez were lying sidg/-side on the futon with Mrs.
Mendez to Mr. Mendez’s right — west of him.

114. Mrs. Mendez was closer to the bggkestern) interior wall of the
shack.

115. Mr. Mendez was closer to the doortbé shack (on the east side of th
shack).

116. Mr. Mendez had the BB gun rifle next him on the futon — to his left,
east of him.

117. The barrel of the BB gun rifle pointed south.

118. When Mr. Mendez perceived teoden door being opened, he
thought it was Ms. Hghes playing a joke.

119. As the wooden door opened, Mr. Merdecked up the BB gun rifle to

put it on the floor of the shack so thatdwuld put his feet on the floor of the shack

and sit up.
120. Mrs. Mendez also perceived teor opening but was lying on her
right side, facing the back (west¢ interior wall of the shack.

3. Whether the BB Gun Rifle WasPointed at Deputies Conley and
Pederson

121. The witness testimony conflicts as to how and where Mr. Mendez v
holding the BB gun rifle, whether and in atidirection he was moving the BB gun
rifle, and whether Mr. Mendez pointed tB8 gun rifle (intentionally or otherwise)
at Deputies Conley and Pederson.

122. In court, Mr. Mendez attempted @anactment of his getting out of beq

with the BB gun rifle. Based on that denstration and the testimony of the all thq
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witnesses, the Court finds that the barrethef BB gun rifle would necessarily have
pointed somewhat south towards Deputy @gnéeven if the intent of Mr. Mendez
was simply to use the BB guiile to help him sit-up.

123. Deputies Conley and Pedersonge2ved Mr. Mendez holding the BB
gun rifle.

124. Deputies Conley and Peders@asonablybelieved that the BB gun
rifle was a firearm rifle.

125. Deputies Conley and Peders@asonablybelieved that the man (Mr.
Mendez) holding the firearm rifle (a Bgun rifle) threatened their lives.
H. DEPUTIES CONLEY AND PEDERSON FIRED THEIR GUNS

126. Almost immediately, Deputy Conley yelled, “Gun!”

127. And, almost immediately, both Paties Conley and Pederson fired
their guns in the direction of Mr. Mendeeafing that they would be shot and killed.

128. At the time they fired their gunggither Deputy Conley nor Deputy
Pederson saw Mrs. Mendez.

129. Mr. Mendez screamed, “Stop shooting! Stop shooting!”

130. Deputy Conley fired ten times whiteoving backward (east) away
from the shack.

131. Deputy Pederson fired five times whiteoving backward (east) and to
her left (south).

132. According to their training, Deputies Conley and Pederson were
“shooting and moving” uil there was no threat.

133. Mr. O’Dell was not found in the shack captured elsewhere that day

134. No one was inside the shaclket than Mr. and Mrs. Mendez.
l. MR. AND MRS. ME NDEZ WERE INJURED

135. The gunshots injured both Mr. and Mrs. Mendez.

136. Mr. and Mrs. Mendez were shot iiple times andsuffered severe
injuries.

12
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137. Mr. Mendez was shot in the right forearm, right shin, right hip/thigh,
right lower back, and left foot.

138. Mr. Mendez's right leg was amputated below the knee.

139. Mrs. Mendez was shot in the rigippper back/clavicle, and a bullet
grazed her left hand.

140. The Sheriff's Department documedteine bullet holes in and around
the shack and collected four bullets.

141. The Sheriff's Department did not tgemine which bullets were fired
from Deputy Conley’s gun and which wefired from Deputy Pederson’s gun.

142. The Sheriff's Department did nottgemine how many or which bullets
struck Mr. and/or Mrs. Mendez or whetH2eputy Conley or Deputy Pederson firg
each or any of the bullets trgttuck Mr. and/or Mrs. Mendez.

J. DAMAGES

143. Mr. and Mrs. Mendez’s medical billsere admitted into evidence.

144. Jalil Rashti, M.D., an orthopedic surgeon, teddifie his treatment of
Mr. and Mrs. Mendez.

145. Dr. Rashti also testified to Mrnd Mrs. Mendez’s future medical care
and provided an estimate as to the obguture attendant care for Mr. Mendez.

146. There was no testimony regardiMr. or Mrs. Mendez’s life
expectancy.

147. Mr. Mendez testified that, prior e incident, he had earned from
$1,400 to $2,400 per month as a constanctireelancer” or “gopher,” landscaping
and working for a sanitation company.

148. Mr. Mendez also testified thae had not worked since 2008.

149. Mr. and Mrs. Mendez each tegtifi to their emotional and
psychological suffering.

150. Lawrence J. CoateBh.D., a licensed psychologist, testified to his

treatment of Mr. and Mrs. Mendez.
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151. Plaintiffs filed a Statement d@amages. (Docket No. 230).

Defendants filed Objections to PlaintiffStatement of Damages. (Docket No. 234).

Certain of the objections we well taken; moraver, certain requested amounts we
logically unsupported or simplgrandiose. Nonethelessgmeamount of damages
for certain categories are undoubtedgserved. Thedlirt examined the
underlying exhibits and used common sense in deciding the various sums for
damages.

152. The position of Plaintiffs is that Mr. Mendez’s life expectancy is 81
years but did nothing to establish that numbehe record. Tahe limited extent it
matters, the Court believesath70 years would be more appropriate, given the pr
shooting circumstances of Mr. Mendez’s life.

153. The Court did not discount the medidalmages to the present value,
recognition of inflation in general andethindoubted rise in the costs of medical
care in particular. The Court discountbd requested amount of future earnings,
both because of the sporadic naturdlof Mendez’'s employment as a manual
laborer and very roughly to reflect present value.

[I. CONCLUSIONS OF LAW

Pursuant to 42 U.S.C. § 1983, Mr. avics. Mendez allege various claims

under the Fourth Amendment (as appledefendants through the Fourteenth

Amendment) of the United States Constanti Mr. and Mrs. Mendez also allege
several related California toctaims. Defendants argtieat Mr. and Mrs. Mendez’s
Fourth Amendment claimsifdbecause Deputies Conley and Pederson are shiel
from liability by qualified immunity, and @t Mr. and Mrs. Mendez'’s tort claims
fail because the Deputiesbnduct was reasonable under the circumstances.

A. QUALIFIED IMMUNITY

When the defense of qualified immunigyraised, there are two threshold

guestions a court must answer. First, tiese a violation of a constitutional right?
Second, was that right clearly establish&@Bucier v. Katz533 U.S. 194, 201, 121

14
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S. Ct. 2151, 150 L. Ed. 2d 272001). Under the secor@hucierprong, the
guestion is whether the constitutional rightssue was clearly established “in ligh
of the specific context of the case.Scott 550 U.S. at 377 (quotingaucier 533
U.S. at 201). “UndeBauciers qualified immunity inquiry, the second question
requires the court to ask whether a reabtanafficer could have believed that his
conduct was lawful.”Dixon v. Wallowa County836 F.3d 1013, 1019 (9th Cir.
2003).

“The protection of qualified immunitgpplies regardless of whether the
government official’s error is ‘a mistaké law, a mistake ofact, or a mistake
based on mixed questions of law and facB@arson v. Callaharb55 U.S. 223,
231,129 S. Ct. 808, 172 L. Ed. 2d 565 (2009) (ci@ngh v. Ramirez540 U.S.
551, 567, 124 S. Ct. 1284,1%. Ed.2d 1068 (2004)).

Furthermore, “[t]Jo be clearly establighea right must be sufficiently clear

that every reasonable official would [hawederstood] that what he is doing violate

that right.” Reichle v. Howards- U.S. --, 132 S. Ct. 2082093, 182 L. Ed. 2d 985
(2012) (citation and inteat quotation marks omitted). “In other words, existing
precedent must have placed the statutomyooistitutional questn beyond debate.”
Id. (citation and internal quotation marks ithked). “This ‘clearly established’
standard protects the balance betwaadication of constitutional rights and
government officials’ effeitve performance of their duiedby ensuring that officials
can reasonably . . . anticigatvhen their conduct may give rise to liability for
damages.”ld. (citation and internajuotation marks omitted).

However, the “question is not whethan earlier case mirrors the specific
facts here. Rather, the relewa@uestion is whether ‘theage of the law at the time
gives officials fair warning that their conduct is unconstitutionaklfins v. City of
Sierra Madre 710 F.3d 1049, 1064 (9th Cir. 2013) (citiBgll v. City of San
Franciscq 595 F.3d 964, 1003 (9th Cir. 2010n(eanc) (“[T]he specific facts of

previous cases need not be materialljuodamentally similar to the situation in

15
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guestion.”));White v. Lee227 F.3d 1214, 1238 (9th CR000) ( “Closely analogous

preexisting case law is not required to stibat a right was clearly established.”)
(citations omitted)see also Boyd v. Benton Courdy4 F.3d 773, 781 (9th Cir.
2004) (“If the right is clearly establistidy decisional authority of the Supreme
Court or this Circuit, our inquiry should o to an end. On the other hand, when
there are relatively few cases on poarid none of them are binding, we may
inquire whether the Ninth Circuit or Sigme Court, at the time the out-of-circuit
opinions were rendered, woubtdve reached the same results.” (citation and inte
guotation marks omitted)).

B. FOURTH AMENDMENT: UNREASONABLE SEARCH

Mr. and Mrs. Mendez first argue thaeputies Conley and Pederson violate

their Fourth Amendment right to be free from an unreasonable search.

Under the Fourth Amendment, “we irigg) serially, whether a search has

nal

taken place; whether the search was based on a valid warrant or undertaken pursu

to a recognized exception to the warraguieement; whether thsearch was based
on probable cause or validly based st suspicion because it was minimally
intrusive; and, finally, whether the sehrwas conducted inreaasonable manner.”
Skinner v. Ry. Labor Executives’ Assi89 U.S. 602, 641-42, 109 S. Ct. 1402, 10
L. Ed. 2d 639 (1989) (@mtions omitted).

The Court addresses each adgh elements in turn below.

1. Expectation of Privacy

The United States Supreme Court “uniftyrhas held that the application of

the Fourth Amendment depends on whetherperson invoking its protection can

claim a ‘justifiable,” a ‘reasonable,’ or a&fitimate expectation of privacy’ that has

been invaded by government actiorsmith v. Maryland442 U.S. 735, 740-41, 99
S. Ct. 2577, 61 L. Ed. 22R0 (1979) (citing cases).

“In accordance with the common laayr Fourth Amendment precedents

3

recogniz[e] . . . that rights such as those conferred by the Fourth Amendment dre
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personal in nature, and cannot bestow wtes protection on those who do not haye

a reasonable expectation of privanythe place to be searchedVlinnesota v.
Carter, 525 U.S. 83, 101, 119 S. Ct. 469, 14ZEd. 2d 373 (1998) (citation and

internal quotation marks omitted). “Theirhant must establish that he personally

had a legitimate expectation of privacytire premises he was using and therefore

could claim the protection of the Fouimendment with respect to a government
invasion of those premisesNcDonald v. City of Tacomdo. 11-cv-5774-RBL,
2013 WL 1345349, at *3 (W.D. Wash. Apr. 2, 2013) (cititakas v. lllinois439
U.S. 128, 134,99 S. Ct. 4488 L. Ed. 2d 387 (1978)).

“To establish a constitutionally protectezhsonable expectation of privacy,
[the plaintiff] must demonstrate bothsubjective and objective expectation of
privacy.” United States v. Riverd0 F. App’x 617, 620 (9th Cir. 2001) (citing
California v. Ciraolq 476 U.S. 207, 211, 106 S. Ct. 1809,L. Ed. 2d 210 (1986)).
Mr. and Mrs. Mendez “have the burden ofadgdishing that, under the totality of the
circumstances, the search or the seixiokated their legitimate expectation of
privacy.” United States v. Sily&247 F.3d 1051, 1055 (9th Cir. 2001) (citation
omitted).

In this case, the question is whatir. and Mrs. Mende had a legitimate
expectation of privacy in the shack.

a. The Mendez Shack Was Withitme Curtilage of the Hughes
Residence

“The presumptive protection accorde€lople at home extends to outdoor
areas traditionally known as ‘curtilage’ -eas that, like the inside of a house,
‘harbor][] the intimate activityassociated with the sanctity a [person’s] home and
the privacies of life.”” United States v. Struckmab03 F.3d 731, 738 (9th Cir.
2010) (citingUnited States v. Dund80 U.S. 294, 300, 107 S. Ct. 1134, 94 L. Ed
2d 326 (1987)).

17
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“[Clourts have [therefe] extended Fourth Anmelment protection to the
curtilage to a home, defining the extentlod curtilage with reference to four
factors”:

the proximity of the area claimed be curtilage to the home, whether
the area is included within an eoslire surrounding the home, the nature
of the uses to which the area is urtd the steps taken by the resident to
protect the area from observation by people passing by.”

Id. at 739 (citation and internglotation marks omitted) (citingunn 480 U.S. at
301). “Every curtilage determination isstinctive and stands or falls on its own
unique set of facts.’United States v. DepeB F.3d 1424, 1426 (9th Cir. 1993).
In this case, the shack was approately thirty feet from the Hughes
residence. While the shack was not witthe fence that ettosed the grassy
backyard area, it was located in the dirt-aoef area that was paftthe rear of the
Hughes property. Mr. Mendez himself hamhstructed the shack. Mr. and Mrs.
Mendez had lived in the shack for ten nfanbefore the date of the incident.

Finally, there is no evidence in theoed that people passing by the Hughes

residence on 18th Street West could obséine shack without passing through the

south gate and entering the rear of the Hughes property.
Therefore, under thBunnfactors, the shack wastiin the curtilage of the
Hughes residence.

b. Even if the Shack Was Withouhe Curtilage of the Hughes
Residence, It Was a Protected Structure

Moreover, the “Fourth Amendment protects structures other than dwelling

‘O]ne may have a legally fficient interest in a place other than her own house $

as to extend Fourth Amendment protestfrom unreasonable searches and seiz(
in that place. [A] structure need not b#hin the curtilage in order to have Fourth
Amendment protection.”United States v. Santa Maria5 F.3d 879, 882-83 (9th
Cir. 1994) (citingUnited States v. Broadhur€805 F.2d 849, 851, 854 n.7 (9th Cir.
1986)) (citingUnited States v. HoffmaG77 F. Supp. 589, 596 (E.D. Wis. 1988)
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(“[A] person can have a protected egtsion of privacy in buildings.e., barns,
garages, boathouses, stables, etc.)dielocated far outside the area of the
curtilage of the home.”)) (citing casesge also United States v. Burki. CR. S-
05-0365 FCD, 2009 WL 173829, at *12 (E©al. Jan. 23, 2009) (“[A]s with a
residence, the court looks to the totalitytloé circumstances in determining wheth
a defendant has a legitimate expectatibprivacy in a strage area.” (citingnited
States v. Silva247 F.3d 1051, 1056 (9th Cir. 2001)).

For the same reasons discussed ab@xe if the shack was without the
curtilage of the Hughes residences 8hack was a protected structure.

C. The Shack Was a Separate Dwelling Unit

Regardless of whether the shack was withr without the curtilage of the
Hughes residence, “there is no Fourthexmdment rule that provides for protectior
only for traditionally onstructed houses.United States v. Barajas-Avaldd/7
F.3d 1040, 1046 (9th Cir. 2004) (internal quotation marks omitted) (discussing
Fourth Amendment rights in twelve-foot trawediler). “It is quite true that a perso
has a right to privacy in his dwelling ha&yor temporary sleeping quarters, wheth
in a hotel room, a trailer, or intant in a public area . . . .Id. at 1055.

“Because the home is accorded thll range of Fourth Amendment
protections against unlawful searches aeidures, an unconsented police entry in
a residential unit (whether a house, aparitnor hotel room) constitutes a search
for which a warrant must be obtainedJnited States v. Cannp@64 F.3d 875, 879
(9th Cir. 2001) (citations and internal quotation marks omitted).

In Cannon there were two structures wirtithe fence that surrounded the
defendant’s residence at 1250 Heml&tkeet in Chico, Californiald. at 877. The
government agentréasonably assumédhat the second stcture was a garaged.
at 878 (emphasis added) (“In the evidentiaearing, the district court found that
before executing the warrant on 1250 Hackl the DEA agent reasonably believe

the rear building to be a garage.”).
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However, the defendant (MCannon) had convertedetinear building from a
garage into a self-contained residentiait approximately twely years earlierld.
Mr. Cook rented the rear building’s rdential unit from Mr. Cannon. The rear
building itself consisted of three areagswseparate entrancedr. Cook’s dwelling
unit and two storage roomsd.

Based on the facts of that case, thetNCircuit concluded that the “rental
unit was clearly a separate dwelling forietha separate warramas required” and
that it could not “be viewed as @&xtension of the main houseld. at 879 (citation
omitted) (“Similarly, a search of a guegsbm in a single family home which is
rented or used by a third party, and, to the extent that the third party acquires g
reasonable expectation of pamy, requires a warrant.” (citifigakas v. lllinois439
U.S. 128, 140,99 S. Ct. 4488 L. Ed. 2d 387 (1978)).

Significantly, the Ninth Circuit conabled that Mr. Cook’s residential unit
was a separate dwelling even though“grgire rear building at 1250 Hemlock
gualifie[d] as curtilage of Cannon’s residenck Id. at 881 (“Cook possessed a
reasonable expectation of privacy in tearrbuilding rooms he rented . . . .").
Indeed, the Ninth Circuit concluded furthiibat, on the facts of that case, the
“storage rooms were an extensmirdefendant Cannon’s residencéd. garages in
Chico had often been converted withpetmits into student residencds. at 878.
Had the rear structure still been a gardlen the warrant for the main house wou
have covered thgjarage as wellld. at 880.

United States v. Greathoys297 F. Supp. 2d 1264 (D. Or. 2003), is
illustrative. InGreathousethe district court began its analysis by noting the Nint
Circuit's observation ifCannonthat the “rental unit contained its own kitchen
appliances and its own bathroomid. at 1274. The district court continued:

The government argues that becatsaelefendant’s bedroom was
not a self-contained unit with itswn appliance and bathrooms, and
because there was no separate ,locknber or entrance, the officers

20
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necessarily acted reasonably ioncluding that the entirety of the
residence was occupied in common.

First, | note that the focus undeglaryland v. Garrisormust be
upon the reasonableness of the officers’ actions under the circumstances.
When they entered thesidence, they did not know that the defendant in
fact kept to himself in his bedom. However, | disagree with the
government’s assertion that fhigysical layout is dispositivddoorbells,
deadbolts and separate appliancesarertainly indicia of separate
units, but nothing in the case law dhicates that these are prerequisites.
Nor is there any support for the assumption that unrelated people who
share a house, but maintain sepapatirooms have no independent right
to privacy in bedrooms maintained tbeir exclusive use. In this case,
there is no dispute that the kitchbathroom and living room areas were
occupied in common. There issalno dispute that the defendant’s
bedroom door was closed when tlfiecers and agents entered and that
he had a “Do Not Enter” sign posted on his door. There was no lock on
the door, no number amsb separate door bell.

However, the agents and offisawere immediately advised by
[another resident] that the defendanswaaenter and that he lived in the
back bedroom on the first floor. It walso apparent to the officers that
there was no familial refeon between any of the residents; they were
simply a group of people sharing a house. | find that, upon learning this
information from [the residentlvhen coupled with the sign on the
defendant’s door and thepparent absence ahy familial or other
connection betweethe residentghe agents at that point should have
known there were separate residenogghin the house and should
have stopped and obtained a second warrant for the defendant’s
bedroom. There is no question thitey could have secured the area
and obtained a telephonic warranwithout fear of destruction of
evidence. Their failure to do f§ is an alternative basis for
suppression of the evidence.

Id. at 1274-75 (emphasis added).

In United States v. FlyeNo. CR051049TUC-FRZZEE), 2006 WL 2590460

(D. Ariz. May 26, 2006), the dtrict court distinguishe@annonon the facts,
concluding thaCannondid not “support[] the necessitf a separate warrant to
search the defendantsom in this case.ld. at *4. InFlyer, the district court ruled
that “there was no need for a sepassgarch warrant before searching the

defendant’s room” based on the following facts:

The defendant’'s room was withthe single family residence
described in the affidavit and seansfarrant. There was no separate

21




© 00 N OO O b~ W N P

N NN NN DNDNNNERRRRR R R R R
W N o 00~ WNEFEF O © 0N O 0 N~ WDN PP O

Id.

Garrison 480 U.S. 79, 107 S. Ct. 1013, 94 L. Ed. 2d 72 (1987), the police office
obtained and executed a warrant to se#trelperson of Lawrence McWebb and th
“premises known as 2036 Park Anee third floor apartment.id. at 80. While the

officers “reasonably believed” that thetas only one apartment on the premises,

the third floor was divided into two apgments, one occupied by Mr. McWebb ang

entrance to his room from the ouwlsiof the residence. While he
apparently was free to eat mealsia room, he had ncefrigerator or
cooking stove in his room and separate bathroom. Although his
mother described him as a “boardestie admitted he paid no rent and
was free to eat the food she purcha®edhe household. Although the
defendant expected other holiskel members would “respect” his
privacy and not enter his room Wwiut his consent, he did not affix
another lock to his room to insunes privacy. There is no evidence the
defendant objected to the searclisfroom during the execution of the
warrant.

Several other cases that predasnonare instructive. ItMaryland v.

the other by the defendand. But before the officers executing the warrant

realized that they were in a separ@partment occupied by the defendant, they

discovered the contraband that provideel basis for his later convictiond.

According to the Unite&tates Supreme Court,

If the officers had known, or shallhave known, that the third
floor contained two apartments beftiney entered the living quarters on
the third floor, and thus had been awaf the error in the warrant, they
would have been obligated to limigihsearch to McWebb’s apartment.
Moreover, as the officers recognizélaky were required to discontinue
the search of respondent’s apartinas soon as they discovered that
there were two separataits on the third floor and therefore were put on
notice of the risk that they might bea unit erroneously included within
the terms of the warrant.

Id. at 86-87. Therefore, the question wdsether the failure of the officers to

recognize the overbreadth of the warrant was reasonkble.

In Mena v. City of Simi Valley26 F.3d 1031 (9th Cir. 2000), the officers

secured a warrant to search a “poor leus“a residence with a large number of

22

e

)




© 00 N OO O b~ W N P

N NN NN DNDNNNERRRRR R R R R
W N o 00~ WNEFEF O © 0N O 0 N~ WDN PP O

subjects residing in a residendesigned for one family.ld. at 1035. The
plaintiffs, who owned the residencegaed that the search violated their
constitutional rights because, “even afesilizing that there were multiple units
within the [plaintiffs’] house, the police aeched the entire prases, including the
individual residential units.’1d. at 1038. The Ninth Circ¢urejected the defendant

officers argument that the “execution oétbearch was validelbause probable causge

existed to search the entire premises jusit[the suspect]'s room and the common

areas.”ld. The Ninth Circuit determined thatetlofficers should have realized tha
the house in fact consisted of a multi-uesidential dwellingand therefore were
obliged to limit their searchld.

Here,Cannonis determinative for these reasons:

First, Deputies Conley and Pedersoffetentiated (or should have
differentiated) the shack from the three ag sheds next to (to the south of) the
Hughes residence. The shacks located in a different area of the rear of the
Hughes property at a distance from thegHes residence and the storage sheds.
The storage sheds were nietdhe shack was wood.

Second Deputies Conley and Pederson atsed (or should have observed)
number of objective indicia demonstratingtithe shack was a separate residentii
unit: the shack had a doorway; the shhall a hinged woodedoor and a hinged
screen door; a white gym storage lockmas located nearby the shack; clothes ang
other possessions also were located nearbgtthek; a blue tarp covered the roof {
the shack; an electrical cordn into the shack; a watkose ran into the shack; and
an air conditioner was mounted the side of the shack.

Third, and importantly, Deputies ConlegdaPederson had information that
man and woman lived in threar of the Hughes property. In light of this
information, and unlik€annonand similar cases, Deputies Conley and Pederso
could not have “reasonabassumed” that the shawkas another storage shed.

Therefore, the shack waseaparate dwelling unit und&annon
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d. Mr. and Mrs. Mendez Had a Reasonable Expectation of
Privacy in the Shack

The “Fourth Amendment protects people, not placémited States v. Jones
132 S. Ct. 945, 950, 181 L. Ed. 2d 911 (2012) (ciKadg v. United State889 U.S.
347, 351, 88 S. Ct. 507, 19 L. Ed. 2d 57847)). Consequently, the question is n
whether the shack was a protected stragtout whether Mrand Mrs. Mendez had
a reasonable expectationmivacy in the shack.

Mr. Mendez himself had constructecttbhack. Beforthe date of the
incident, Mr. and Mrs. Mendez had livedthe shack for ten months. Their
possessions were in or around the shaclua# their home. The fact that Ms.
Hughes sometimes would open the doah®shack unannounced to “prank” or
play a joke on them is insufficient tok that Mr. and MrsMendez did not have a
subjective expectation of privacy iretlshack or that this expectation was
unreasonable.

Accordingly, Mr. and Mrs. Mendez hadsabjective expectation of privacy in
the shack. And this expectation was reasonable @Wal@mnon

e. Overnight Guest Status

In addition, the “Supreme Court hearefully examined the surrounding
circumstances to determine whether asgjgestatus is sufficiently like home-
occupancy so as to give rise to a reasanakpectation of privacyln so doing, the
Court has distinguished between ‘overnighests’ and those who were simply on
the premises with the owner's permission”:

In the case of the overnight ggt, the Supreme Court reasoned
that an overnight guest seeks Igtrein the host's home “precisely
because it provide[d] him with privacy, a place where he and his
possessions will not be disturbed doyyone but his host and those his
host allows.” Thus, the overnight guest's expectation of privacy is
recognized and a shared societal noilthe Court contrasted overnight
guests with persons simply presem the premises, even with the
owner’'s permission, ancbncluded that “an oveight guest in a home
may claim the protection of theokrth Amendmentbut one who is
merely present with the consent of the householder may not.”
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McDonald 2013 WL 1345349, at *3 (citinglinnesota v. Carters525 U.S. 83, 87-
90, 119 S. Ct. 469, 142 L. Ed. 2d 373 (1998)).
Based on the same set of facts, Mrd Mrs. Mendez — at the very least —

were long-term, overnight guests staywighin a protected structure within or

without the curtilage of the Hughes residend-or the reasons discussed above, Wr.

and Mrs. Mendez had a subjee and objective expectatiaf privacy in the shack.
2.  Search
“Under the traditional approach, the term ‘search’ is said to imply” the
following:

some exploratory investigation,am invasion and quest, a looking for or
seeking out. The quest may kexret, intrusive, or accomplished by
force, and it has been held that a seanglies some sort of force, either
actual or constructive, much or littleA search implies a prying into
hidden places for that which is conahand that the object searched for
has been hidden or intentionally mutt of the way. While it has been
said that ordinarily searching is a function of sight, it is generally held
that the mere looking at that whichopen to view is not a “search.”

1 Wayne R. LaFave&earch and Seizure: A Ttese on the Fourth Amendmeit
2.1(a) (5th ed. 2012) (“The Supremeutt, quite understalably, has never
managed to set out a comprebee definition of the word ‘searches’ as it is used
the Fourth Amendment.”).

Here, Deputy Conley searched thaghwhen he opened the wooden door
and pulled back the blue blanket that hdmogm the top of the doorframe. Deputy
Pederson, however, did not search the shack.

3. ProbableCause/Warrant Requirement

“It is well settled under the Fourth aRdurteenth Amendments that a searc

conducted without a warrant issued upon pbidaause is ‘per se unreasonable . | .

subject only to a few specifically estshed and well-delineated exceptions.
Schneckloth v. Bustamont#l2 U.S. 218, 219, 93 S. Ct. 2041, 36 L. Ed. 2d 854
(1973) (citations omitted).
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It is undisputed that Deputy Conleyddiot have a warrant to search the
shack, nor do any of the exceptidnghe warrant requirement apply.
a. Consent

The “consent of one who possesses common authority over premises or

effects is valid as against the absent, nosenting person with whom that authority

is shared.”United States v. Matlockd15 U.S. 164, 170, 94 S. Ct. 988, 39 L. Ed. 2d

242 (1974). “But the Fourth and FourteeAtimendments require that a consent n
be coerced, by explicit or implicit means, bypired threat or covert force. For, ng
matter how subtly the coercion was apgjithe resulting ‘consent’ would be no
more than a pretext for the unjustified ipelintrusion against which the Fourth
Amendment is directed.Schneckloth412 U.S. 218, 228.

The Court assumes for purposes of #nalysis that Ms. Hughes could have
consented to a search of the shalgls. Hughes opened h&ont door and the
security screen only after Sergeannbter and Deputies Cox and Ramirez had

brought the pick and ram out from theneacar and set the pick against her

t

doorframe. To the extent that this cancbastrued as “consent,” it was coerced and

consequently invalid. Nor, for that matt did Ms. Hughes give any indication of

consent to Deputy Conley’s search of the shack.

Furthermore, Mr. and Mrs. Mendez did moinsent to the search of the shacgk.

b. Parolee Search
“[B]efore conducting a warrdless search [of a residence] pursuant to a
parolee’s parole condition, law enforcerhefficers must have probable cause to

believe that the parolee is a resitlef the house tbe searched.United States v.

Franklin, 603 F.3d 652, 656 (9th Cir. 2010) (citation and internal quotation marks

omitted).
There is no evidence in the recahdt Mr. O’'Dell was a resident of the

Hughes residence — on the date of the intide otherwise. This warrant exceptio

=]

does not apply.
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C. Exigency/Emergency Exceptions
“In particular, [tlhere are two genermakceptions to the warrant requirement
for home searches: exigency and emergenthnited States v. Struckmab03
F.3d 731, 738 (9th Cir. 2010) (citation antemmal quotation marks omitted). The
Ninth Circuit has “described ése exceptions as follows”:

The “emergency” exception stems from the police officers’
“‘community caretaking function” and allows them “to respond to
emergency situations” that threatde or limb; this exception does “not
[derive from] police officers’ functioras criminal investigators.” By
contrast, the “exigency” exception dogerive from the police officers’
investigatory function; it allows #m to enter a home without a warrant
if they have both probable causebilieve that a crime has been or is
being committed and a reasonable belief that their entry is “necessary to
prevent . . . the destruction ofleeant evidence, the escape of the
suspect, or some other consequaemgeoperly frustrating legitimate law
enforcement efforts.”

Id. (citations omitted). To succeed in invoking these exceptions, the governmel
must . . . show that a warrant ctd not have been obtained in tinie Id. (citation
and internal quotation marks omitted) (emgbadded). Thegblice bear a heavy
burden when attempting to demonstrateurgent need that might justify
warrantless searches or arrestd/élsh v. Wisconsjd66 U.S. 740, 749-50, 104 S.
Ct. 2091, 80 L. Ed. 2d 732 (1984).

Significantly, [tlhere’s no disputing th#tte [Supreme] Court considers the
curtilage to stand on the same footing ashbme itself for purposes of the Fourth
Amendment.” United States v. Pineda-Moren@l7 F.3d 1120, 1122 (9th Cir.
2010). “When the warrantless searckoifiome or curtilage, we recognize two
exceptions to the warrant requiremite exigency and emergencyS3ims v. Stantgn
706 F.3d 954, 960 (9th Cir. 2013) (“[C]urtilageprotected to the same degree as
the home . . . .")United States v. Perea-Reé880 F.3d 1179, 1185 (9th Cir. 2012)
(“Warrantless trespasses by the governmenttirddhome or its curtilage are Fourt

Amendment searches.” (citation omitted)).
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d. Exigent Circumstances

“[W]arrants are generallgequired to search a person’s home or his persor
unless the exigencies of the situatinake the needs of law enforcement so
compelling that the warrantless seaisbbjectively reasonable under the Fourth
Amendment.” United States v. SnipB15 F.3d 947, 950 (9th Cir. 2008) (citation
and internal quotation marks omitted). “It is clearly established Federal law th3
warrantless search of a dwelling mbstsupported by probable cause and the
existence of exigdrcircumstances.’Struckman603 F.3d at 739 (citation and
internal quotation marks omitted).

“[W]hen the government relies on the exigent circumstances exception [t
Fourth Amendment warrant requirement], it must satisfy two requirements:
first, the government must prove that tfécer had probable cause to search the
house; and second, the government must piftateexigent circumstances justified
the warrantless intrusion.Id. (citations omitted).

(). Probable Cause

“Generally, if a structure is dividadto more than one occupancy unit,
probable cause must exist fach unit to be searchedVieng 226 F.3d at 1038
(citation omitted). “This rule, however, is nalbsolute. For example, we have hel
that a warrant is valid whahauthorizes the search okaeet address with several
dwellings if the defendants are in controltbé whole premises, if the dwellings ar

occupied in common, or if éhentire property is suspectld. (citations omitted)

(concluding that the officers had probable cause to search, at most, the suspec

room and one other room, in addition te tommon areas, but not any of the othe

rooms);see also United States v. Whitté06 F.2d 1000, 1008 (9th Cir. 1983) (“[A
warrant may authorize a search of atirerstreet address while reciting probable
cause as to only a portionthie premises if they areoupied in common rather
than individually, if a multiunit building isised as a single entity, if the defendant

was in control of the whole premises,ithe entire premises are suspectUjiited
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States v. Whitney33 F.2d 902, 907-08 (9th Cir. 1980) (discussing exceptions {
rule that “when the structure under suspicion is divided into more than one
occupancy unit, probable cause mussibor each unit to be searched United
States v. Gilmarn684 F.2d 616, 618 (9th Cir. 1982F{/en if a warrant authorizes
the search of an entiregmises containing multiple units while reciting probable
cause as to a portion of theemises only, it does not follow either that the warrar
is void or that the entire search is unlawful.”).

Here, Sergeant Minster and Deputiasx, Ramirez, Conley and Pederson
were proceeding based on the tip fronoafdential informaih— relayed by Deputy
Rissling at the debriefing/planning session behind the Albertson’s — that a man
believed to be Mr. O’Dell was riding a biche in front of the Hughes residence.
When the officers arrived at the Hughesidence, they observed a bicycle on the
front lawn. While Deputies Gdey and Pederson weredover the back door of the
Hughes residence should Mr. O’Dell attempéeszape to the rear of the property,
they also were ordered to clear the reahefproperty should Mr. O’Dell be hiding

| =)

he

somewhere thereabouts. Nothing about the confidential informant’s tip was spcifi

to the Hughes residence as opposed togaeaf the property, including the shack

Therefore, the officers had probable @atssearch for Mr. O’Dell inside the
Hughes residence, and Dep@gnley had probable causedmarch for Mr. O'Dell
inside the shack.

(i). Exigency

“The exigent circumstances exceptisrpremised on few in number and
carefully delineated circumstances, in whilbh exigencies of the situation make tl
needs of law enforcement so compellingtttihe warrantless search is objectively
reasonable under the Fourth Amendmeid.”at 743 (citations and internal
guotation marks omitted). “We have previlyudefined those situations as (1) the
need to prevent physical harm to thBoers or other persons, (2) the need to

prevent the imminent destruction of ned@t evidence, (3) the hot pursuit of a

29




© 00 N OO O b~ W N P

N NN NN DNDNNNERRRRR R R R R
W N o 00~ WNEFEF O © 0N O 0 N~ WDN PP O

fleeing suspect; and (4) the neegtevent the escape of a suspedtl’ (citations

omitted). “Because the Fourth Amendrhahimately turns on the reasonableness

of the officer’s actions in light of the totality of the circumstances, however, there is

no immutable list of exigent circumstances; they may include some other
consequence improperly frustratingitegate law enforcement efforts.Id.
(citations and internal quotation marks omitted). “Gbgernment bears the burde
of showing specific and articulablecta to justify the finding of exigent
circumstances.ld. (citation and internajuotation marks omitted).

In this case, an important predicate sfian is whether the Court should mal

G

the determination of exigent circumstaneath respect to the Hughes residence and

its curtilage or separately as to the shack itself.

Cannonholds that a search of a sepaictelling unit, even if within the
curtilage of the main residee, requires a sepaeavarrant. In this case, the shack
is akin to the Cook residential unit@annon Consequently, if Deputy Conley hag
had a warrant to searchethlughes residence (and itstdage), he nevertheless
would have needed a separavarrant to have sedred the shack itselfSee
Cannon 264 F.3d 875, 877-79 (separate tiwg required sepata warrant).

Therefore, Deputy Conley must involievarrant exception as to the shack

itself, rather than as to the Hughesdesice (and its curtilage). As the Supreme

Court has made clear, the “mdstsic constitutional rule iniharea is that searches

conducted outside the judicial procesghout prior approval by judge or
magistrate, are per se unreasonable unaefolirth Amendment — subject only to
few specifically established ameell delineated exceptions.Coolidge v. New
Hampshire 403 U.S. 443, 454-55, 91 S. Ct. 2029,L. Ed. 2d 564 (1971) (citation
and internal quotation marks omitted). h& exceptions are jealsly and carefully
drawn, and there must be a showing lysthwho seek exemption . . . that the

exigencies of the situation made thaticse imperative. [T]he burden is on those
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seeking the exemption to show the need forld.”(citation and internal quotation
marks omitted).

The determinative question, then, is wieatthere was exigew to search the
shack itself. Specifically, the questiis whether under the totality of the
circumstances it was reasonable — on account of exigency — for Deputy Conley
search the shack itself without a warrant.

The question is not whether there vaay exigency to search the Hughes
residence (and its curtilageConsequently, the Court reaches no conclusion as {
whether Sergeant Minsten@ Deputies Cox and Ramirezisarrantless search of
the Hughes residence was reasonablsyaunt to the exigent circumstances
exception to the warrant requirement.

With respect to the shack itself, Deflants essentially argue that there was

exigency for the warrantless search tevyent Mr. O’'Dell’'s possible escape and fo

the safety of the five officers on the seerilhe shack had a single doorway. If Mr.

O’Dell had been within the shack, hesmsapped. If Mr. O’'Dell had been
elsewhere on the Hughes property, thengheais no exigent ason to search the
shack. Deputy Conley could have obtained a warrant “in time.”

Likewise with respect to officer safeiyMr. O’Dell was within the shack, he
was trapped. There was apparent threat to officesafety. Tellingly, Deputy
Conley testified that, prior to openitige door to the shack, he did not feel
threatened. If Mr. O’Dell had been eleere on the Hughesaerty, Defendants
have failed to show that a search of shack was “imperative” to officer safety.
Moreover, the possibility that Mr. O’DelVas in the shack hiding but nobody else
would have been in the shack was pis&Ed on the unreasonable belief that the
shack was not a dwelling.

Defendants have failed to satisfy their burden in thisrtegRather than
second-guess Deputy Conley’s conduct with the benefit of the hindsight, the C

concludes only that Defendartitave failed to demonsteatspecific and articulable
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facts” justifying a warrantless search oétthack based on any supposed exigencg

Therefore, under the totality of the circstances, the Court concludes that Deput
Conley’s warrantless search was reasonable pursuant to the exigent
circumstances exception to the warrant requirement.

e. Emergency Exception

“The need to protect or preserve ldeavoid serious injury is one such
justification for what would be otherwise ifjal absent an exigency or emergency
Snipe 515 F.3d at 950-51 (citation and imtal quotation marks omitted). The
Ninth Circuit has “adopt[ed] avo-pronged test that asks whether: (1) considerin
the totality of the circumstances, lawfercement had an objectively reasonable
basis for concluding that there wasiammediate need to protect others or
themselves from serious harm; andt(®) search’s scope and manner were
reasonable to meet the needId. at 952.

Similarly, Defendants argue that the “irathate need to protect” the officers
themselves presented an emergency justjfyine warrantless search of the shack
For the same reasons discussed ahibneCourt disagrees. There was no
emergency to search the shack on thesbafsofficer safety, and Deputy Conley’s
search was therefore unreasonable.

Accordingly, Deputy Conley violateldr. and Mrs. Mendez’s constitutional
right to free from an unreasonable search.

f. Qualified Immunity

Defendants argue that Deputy Conlegmditled to qualified immunity in this
regard because he was follmgiorders from his superior, Sergeant Minster. But
“[c]ourts have widely heldhat a party’s purported defense that he was ‘just
following orders’ does not occuply] a respected position in our jurisprudence.”
Peralta v. Dillard 704 F.3d 1124, 1134 (9th C#013) (citations and internal
guotation marks omitted). “Instead, offits have an obligation to follow the

Constitution even in the midst of a contraliyective from a superior or in a policy.
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Id. (citation and internal quotation marks omitteldixks v. Grassp449 F. App’X
589, 592 (9th Cir. 2011) (“[The defendant#e no binding authority holding that
following a superior’s orders entitles officers to qualified immunity, and none
exists.”).

Preliminarily, it is not clear that Sezgnt Minster ordered Deputy Conley (o

Deputy Pederson) to search the shaRkgardless, the question is whether a

reasonable officer could have believed that Deputy Conley’s conduct was lawful.

Deputy Conley had information thatgyee lived in the rear of the Hughes

property. In addition, as discussdibae, Deputy Conley observed (or should hay

-

~

e

observed) a number of objective indicia aerstrating that the shack was a separate

dwelling unit. Moreover, Deputy Conley dmbt have a warrant to search the sha
And, under the totality of the circumstances, no reasonéiderocould have
believed that a warrantless search ofghack was justified under the exigency or
emergency exceptions.

Rather, Deputy Conley opened the d@ard pulled back the blanket) to a
dwelling in which he knew — or shauhave known — people lived. Although
Deputy Conley was searching for a paradarge, the shack had a single doorwg
If Mr. O’Dell had been within the shack, euld have been tpped. He could not
have escaped. Regardless of whetherQviDell was within the shack, there was 1
apparent threat to officer safety. Dgp@onley himself did not feel threatened
prior to opening the door to the shack.

Finally, Sergeant Minster did not téfle Deputies that the shack was not
inhabited and did not specifically ordeeth not to provide knock-notice (discusseg
below).

Every reasonable officer in DepuBonley’s position would have understoo(
that what he was doing violated Mr. and Mrs. Mendez’s right to be free from an
unreasonable search. Accordingly, Mr. &h. Mendez’s right to be free from an

unreasonable search was cleadyablished in this case.
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4. Manner of Entry

a. Knock-Notice

“The common-law principle that laenforcement officers must announce
their presence and provide residents an dppdy to open the door is an ancient
one.” Hudson v. Michigan547 U.S. 586, 589, 126 S. Ct. 2159, 165 L. Ed. 2d 56
(2006) (citation omitted). “Since 1917, ain Congress passedtispionage Act,
this traditional protection has been partederal statutory i& and is currently
codified at 18 U.S.C. § 3109d. (citation omitted). Finally, inWilson v.
Arkansas514 U.S. 927, 115 S. Ct. 1914, 131 L. Ed. 2d 976 (1995), the United
States Supreme Court concluded that'tbke was also a command of the Fourth
Amendment.” Id. (citation omitted).

“The requirements of [the federal kikeand-announce statute ] have been
held to cover warrantless searches artde=nof a home to make an arrest.”
William E. Ringel,Searches and Seizures, Arrests and ConfesS8iénsn.2 (2d ed.
2013) (citing cases) (citingnited States v. Flore$40 F.2d 432, 436 (9th Cir.
1976) (“[A] warrantless entry normally requires the officer to give notice of his
authority and purpose befousing force to enter.”)) Furthermore, the federal
knock-and-announce statute requirements have been incorporated into the Fol
Amendment.United States v. Valenzuel96 F.2d 824, 830 (9th Cir. 1979).

As the Ninth Circuit has explained,

The general practice of physically knocking on the door,
announcing law enforcement’s preseacé purpose, and receiving an
actual refusal or waiting a sufficient aimt of time to infer refusal is the
preferred method of entry. This thed is preferable because it provides
a clear rule that law enforcement daliow. It also promotes the goals
of the knock and announce principle: protecting the sanctity of the
home, preventing the unnecessarystdection of private property
through forced entry, and avoiding \@ak confrontations that may occur
if occupants of the home miseakaw enforcement for intruders.

United States v. Comp394 F.3d 739, 744 (9th Cir. 2005) (citations omitted);
Richards v. Wisconsjb20 U.S. 385, 387, 117 S. Ct. 1416, 137 L. Ed. 2d 615
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(1997) (“[T]he Fourth Amendment inquorates the common law requirement that
police officers entering a dwelling ruknock on the door and announce their
identity and purpose befor&empting forcible entry.”).

There is no dispute that Sergebtihster and Deputies Cox and Ramirez
complied with the knock-notice requiremes to the Hughes residence. Here,
however, the question is whether Depuemley and Pederson were required to
knock-and-announce at the door of the shack itself.

As a general rule, law enforcement officers “are not required to [knock ar
announce] at each additional poof entry into structurewithin the curtilage.”
United States v. Villanueva Magallof3 F. App’x 16, 18 (9tiCir. 2002) (citations
omitted);see also United 8tes v. Crawford657 F.2d 1041, 1044 (9th Cir. 1981)
(“There are no decisions directly on podt#aling with [whether], after having
complied with the dictatesf [the federal knock-andrmounce statute] at the front
door, the arresting officers were then requit@domply with [the statute] at the
inner bedroom door. The Ninth Circuit hamsistently held that where the first or
contemporaneous entry is lawful under [#t&tute], a defendant cannot complain
the unlawfulness ofubsequent entries.”).

For example, the Ninth Circuit hass&med for purposes of the [statutory]
knock-and-announce rule . . . thagarage is part of a houseUnited State v.
Frazin, 780 F.2d 1461, 1467 n. 6 (9th Cir. 19863lenzuela596 F.2d at 1365
(“[T]he garage entry was rda only after the proper egtat the residence, and
officers are not required to announcéedtery place of entry; one proper
announcement under [the fedeknock-and-announce statute] is sufficient.”
(citation and internal quation marks omitted)).

Villanueva Magallon43 F. App’x 16, is instructive. In that case, the
government had a warrant to search tlempses at 792 Ada Street, Chula Vista,
California (“792”). Anothe garage and houseere on the same property — 784 A(

Street, Chula Vista, California (“784"Law enforcement officers entered both 79
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and 784 and discovered drugs in the lattdr.at 17. The Ninth Circuit rejected the

defendant’s argument that, “even if thervaat was valid, the agents did not knock

and announce before they entered 788marking, “This boots him nothing,”
because it was “undisputed that themtg did knock and announce at 798" at
18.

However, the Ninth Circuit also obsed that, “[a]t anyate, nobody was in
the house at 784, so [the defendant] cashotv any detriment from th[e] failure”
to knock and announce beéoentering 784.”"ld. More importantly, the Ninth
Circuit concluded that the defenddpbssessed and conliex both 792 and 784
and,in fact, 784 was not being used asaparate residence by some third,
innocent party” Id. at 17-18 (emphasis added) (“Rrdhe record, it is clear that
784 was within the curtilage of 792.”).

Here, as discussed above, Deputiesal€y and Pederson knew (or should

have known) that the shack was a sepaediglence being uséxy third parties —

l.e., not Ms. Hughes. Deputies ConleyddPederson, however, did not knock-andt

announce at the shack. Und&annonandVillanueva MagallonDeputies Conley
and Pederson were requireckimck-and-announce theirggence at the door of thg
shack itself.
b. No-Knock Entry Exceptions

The “common-law ‘knock and announce’ principle forms a part of the
reasonableness inquiry under the Fourth Amendméhilson 514 U.S. at 929
(“[T]he method of an officer’s entry inta dwelling [i]s among the factors to be
considered in assessing the reasarads of a search or seizure.”).

“This is not to say, of course, thewery entry must be preceded by an
announcement. The Fourth Amendmengxithle requirement of reasonableness
should not be read to mandate adigile of announcement that ignores

countervailing law enforcement interestsd. at 934 (“[T]he common-law principlg
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of announcement was never stated am#@xible rule requiring announcement
under all circumstances.”).

“Wilsonand cases following it have noted thnany situations in which it is
not necessary to knock and announddudson 547 U.S. at 589 “Itis not
necessary when circumstangessen|t] a threat of physicaiolence, or if there is
reason to believe that evidence wouleéhkbe destroyed if advance notice were
given, or if knocking andranouncing would be futile.ld. at 589-90 (citations and
internal quotation marks omitted). “Wegrare only that police have a reasonable
suspicion . . . under the particular circuamstes that one of these grounds for failing
to knock and announce existadave have acknowledged tHghis showing is not
high.” Id. at 590 (citation and internal quatan marks omitted) (“When the knockA
and-announce rule does apply, it is not easy to determinsglsewsihat officers
must do.”).

“In order to justify a ‘no-knock’ eny, the police must have a reasonable
suspicion that knockingn@ announcing their presence, under the particular
circumstances, would be dangerous or fublethat it would inhibit the effective
investigation of the crime by, for examp#lowing the destruction of evidence.”
Richards 520 U.S. at 394. “This standard — as opposed to a probable-cause

requirement — strikes the appropriasdance between the legitimate law

enforcement concerns at issue in the etienwf search warrants and the individua
privacy interests affected by no-knock entriekd” (citations omitted). “This
showing is not high, but the police sholle required to make it whenever the
reasonableness of a no-knock entry is challengktl.at 394-95.

In this context, however, the Supre@eurt has “treated reasonableness as a
function of the facts of cases so varidhigt no template is likely to produce sounder
results than examining the totality of circst@nces in a given case; it is too hard to

invent categories without giving short shriftdetails that turn out to be important in
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a given instance, and without inflating marginal onddriited States v. Bank§40
U.S. 31, 35, 124 S. Ct. 521, 157 L. Ed. 2d 343 (2003).

Moreover, where the “policelaim exigent need to emiethe “crucial fact in
examining their actions” is the gpticular exigency claimed.id. at 39.

The analysis here is similar to thaioae with respect texigency/emergency,
Defendants again argue that a no-knock entary justified on the bases of effectivg
apprehension of Mr. O’Dell and officerfety. But the shack had only a single
doorway — anyone inside wagpped. And Deputy Conlagstified that, prior to
opening the door to the shack, he did meat threatened — there was no apparent
danger. If Mr. O’Dell was not within th&hack, then there was no exigency for a
no-knock entry.

Under the totality of the circumstanaessthis case, Defendants failed to
introduce sufficient evidare that Deputies Conleyd Pederson had a reasonable
suspicion that knocking-arahnouncing would have been dangerous or futile, or
that it would have inhibited the effectia@prehension of Mr. O'Dell. Given that
the knock-and-announce requirememnast of the Fourth Amendment
reasonableness inquiry, the Court canngttkat the failure to knock-and-announc
in this case was reasonable.

Accordingly, Deputies Conley and Pesien violated Mr. and Mrs. Mendez’s
constitutional right to free from an unssmable search based on the manner of
entry.

C. Qualified Immunity

Again, the determinative question isether a reasonable officer could have

believed that the conduct of Deputiesnl&y and Pederson was lawful. As
discussed above, Deputies Conley and Pederson knew (or should have known
the shack was a separate dwelling uAitcordingly, a reasonable officer would
have recognized the need to knock-andence his presence before searching tl

shack. Nor would a reasonable offib@ve believed thdnocking-and-announcing
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would have been dangerous (Deputy Conley himself did not feel threatened bg
opening the shack door) or futile or wotldve inhibited effective apprehension of
Mr. O’Dell (anyone inside could not haescaped). Indeed, Sergeant Minster
recognized the need to provide knock-oetbefore a search of the main Hughes
residence.

Every reasonable officer in Deputi€snley and Pederson’s position would
have understood that what they were daiitdated that right. Accordingly, Mr.
and Mrs. Mendez's right to be free from amreasonable search — in the absence
Deputies Conley and Pederss having knocked-and-annueed their presence ang
provided Mr. and Mrs. Mendez with an oppmity to open the door to the shack
was clearly established in this case.

C. FOURTH AMENDMEN T: EXCESSIVE FORCE (AT THE MOMENT
OF SHOOTING)

1. Constitutional Violation

Mr. and Mrs. Mendez next argue tliz¢puties Conley and Pederson violatg
their Fourth Amendment right tee free from excessive force:

Determining whether the force usedftect a particular seizure is
“reasonable” under the Fourth Ameneint requires a careful balancing
of “the nature and quality of thatrusion on the individual's Fourth
Amendment interests’ against tbeuntervailing governmental interests
at stake. Our Fourth Amendmentigpprudence has long recognized that
the right to make an arrest or investigatory stop neceseariigs with it
the right to use some degree of physical coercion or threat thereof to
effect it. Because t]he test of reasonableness under the Fourth
Amendment is not capable of gaise definition or mechanical
application,” however, its proper apgition requires careful attention to
the facts and circumstances of eadtigalar case, including the severity
of the crime at issue, whether thesgact poses an immediate threat to
the safety of the officers or otheesyd whether he is actively resisting
arrest or attempting to evade arrest by flight.

Graham v. Connqr490 U.S. 386, 109 S. Ct. 1865, 104 L. Ed. 2d 443 (1989)

(citations omitted).
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As recently elaboratealy the Ninth Circuit, th&rahamfactors (which are
incorporated into the applicable Model Jury Instruction 9.22) “are not exclusive
we must consider the totalitf the circumstances.Gonzalez v. City of Anahejm
F.3d --, 2013 WL 1943326, at *2 (9€ir. May 13, 2013). The seco@taham
factor, immediacy of the threppbsed to other officers aivilians, is characterized
as the most important factord. at *3.

Courts are directed to give “carefutention to the facts and circumstances
each particular case” noting that “[t}he ‘reasableness’ of a particular use of forcg
must be judged from the perspective oéasonable officer on tlseene, rather than
with the 20/20 vision of hindsight.Graham 490 U.S. at 396 (citation omitted).
Furthermore, “[tlhecalculus of reasonableness mestbody allowance for the fact
that police officers are often forcéa make split-second judgments — in
circumstances that are tense, uncertama, rapidly evolving — about the amount of
force that is necessary aparticular situation.’ld. at 396-97.

The reasonableness inquiry is therefbighly fact specific and objective.
See Scott v. Harrj$50 U.S. 372, 383, 127 S. Ct. 1769, 167 L. Ed. 2d 686 (2007

(“Although respondent’s attempt to craft an easy-to-apply legal test in the Fourt

Amendment context is admirable, in thredeve must still slosh our way through th
factbound morass of ‘reasonableness.”A.reasonable use of deadly force
encompasses a range of cortdaad the availability oh less-intrusive alternative
will not render conduct unreasonabléVilkinson v. Torres610 F.3d 546, 551 (9th
Cir. 2010) (citingScottv. Henrich 39 F.3d 912, 915 (9th Cir. 1994)).

For example, irGarcia v. Santa Clara CountiNo. C 02-04360 RMW, 2004
WL 2203560 (N.D. Cal. Sept. 29, 2004), itsuandisputed that defendant Deputy
Dawson shot and killed thdecedent (Mr. Garcia)ld. at *4. The district court
granted the defendants’ motion for sumynadgment, concluding that “Dawson’s
use of deadly force was objectively readdiadand therefore that “no constitutiong

violation occurred.”ld. at *8. The evidence in thabse established that “Dawson
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had probable cause to believe that Gapased a significant threat of death or

serious physical injury to Dawsonld. at *6. “First, Dawson observed that Garcia

was in possession of a firearm. Second, Dawson saw Garcia pick up the gun,
begin to twist backwards towards Dawms and move his arm holding the gun in
Dawson’s direction. Third, the everdscurred during a foot pursuit in which
Garcia was attemptg to escape.’ld.

Mr. and Mrs. Mendez do not dispute tliputies Conley and Pederson’s u

of deadly force — at themoment of shooting — was objectively unreasonable under

the totality of the circumsta@es. Indeed, in their clog] argument, counsel for Mr.
and Mrs. Mendez conceded that (agairthattime Deputy Conley opened the sha
door) Deputies Conley and Pederson’s usermie was reasonable given their beli
that a man was holding a firearifie threatening their lives.

Mr. and Mrs. Mendez instead argiinat Deputies Conley and Pederson
violated the Fourth Amendment because they “created” the incident that led to
shooting. That argument is discussed below.

2. Qualified Immunity

Because Mr. and Mrs. Mendez haveddito prove a violation of their
constitutional right to be free from excessfoece in this regardhe Court need not
reach the question of qualified immunity.

D. FOURTH AMENDMENT: EX CESSIVE FORCE (PROVOCATION)

Mr. and Mrs. Mendez’s excessive forcaioh, indeed their entire theory of

the case, is premised upon the law of Boddmendment provocation. In the Ninth
Circuit, “where an officer intentionally or recklessly provokes a violent
confrontation, if the provocation is amdependent Fourth Amendment violation,
he may be held liable for his otineise defensive use of deadly forteBillington

v. Smith 292 F.3d 1177, 1189 (9thrCR002) (emphasis addedlexander v. City
of San Franciscp29 F.3d 1355, 1366 (9th Cir. 1994)The] plaintiff argues that
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defendants used excessive force gating the situation which caused [the

decedent] to take the actions he did.”).

The Ninth Circuit has explained this rule as follows:

In Alexander the officers allegedly used excessive force because they
committed an independent Fourth Amendment violation by entering the
man’s house to arrest him withoam arrest warrant, for a relatively
trivial and non-violent offense, artdis violation provoked the man to
shoot at the officers. Thus, even though the officers reasonably fired
back in self-defense, they could still be held liable for using excessive
force because theieckless and unconstitutional provocatiareated

the need to use force.

Alexandermust be read consistently with the Supreme Court’s
admonition in Graham v. Connorthat courts must judge the
“reasonableness of a particular uséoote . . . from th@erspective of a
reasonable officer on the scene, estthan with the 20/20 vision of
hindsight.” That goes for the evetgading up to the shooting as well as
the shooting. Our precedents do not forbid any consideration of events
leading up to a shooting. But neither do they permit a plaintiff to
establish a Fourth Amendment viotatibased merely on bad tactics that
result in a deadly confrontatidhat could have been avoided.

But if, as inAlexandey an officer intenthnally or recklessly
provokes a violent response, an@ gbrovocation is an independent
constitutional violation, that pwocation may render the officer's
otherwise reasonable defensive ustoofe unreasonable as a matter of
law. In such a case, the officer’s imial unconstitutional provocation,
which arises from intentional or eckless conduct rather than mere
negligence, would proximately caasthe subsequent application of
deadly force.

Billington, 292 F.3d at 1189-91 (citationsitted) (emphasis added).

Reductively, an officer’s otherwiseagsonable (and lawful) defensive use of

force is unreasonable as a matter of lal Jfthe officer intentionally or recklessly
provoked a violent response, and (2) that provocation is an independent

constitutional violation.
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1. PredicateConstitutional Violation: Unreasonable Search

For example, ifFederman v. County of Ker61 F. App’x 438 (9th Cir.
2003), the Ninth Circuit concluded thtae defendants’ illegal entry was (1) a
constitutional violation, (2) reckless, af®) not protected by qualified immunity.
Specifically,

[the] plaintiffs ha[d] alleged constitional violations: the threshold
inquiry underSaucier The Sheriff department’s alleged reckless entry
of [the decedent]'s home with a $VV team constituteexcessive force
under the Fourth Amendment. Thggaessive entry without warning or
a warrant, to detain [the decedent]sychiatric examination due to his
odd but relatively trivial, non-criminddehavior, provoked [the decedent]
to resist and turned a relatively mirspiuation into a fatal shooting. No
reasonable police officer could halelieved that he was entitled to
make such an entry.

Id. at 440 (citation omitted) (affirming, on imtecutory appeal, the district court’s
judgment denying qualified immunity to thedividual defendants on the plaintiffs’
excessive force claims).

Similarly, Espinosa v. City of San Francisd&®8 F.3d 528 (9th Cir. 2010),
involved an illegal entryld. at 533. The Ninth Circuit concluded that the district
court “properly denied defendansimmary judgment motion on whether the
officers were entitled to qualified immunitgr allegedly violating [the decedent]'s
Fourth Amendment rights by intentionally or recklessly provoking a confrontatig
Id. at 538. The Ninth Circuit concludedath“[v]iewing the evidence in the light
most favorable to the plaintiffs,e¢he is evidence that the illegal entngated a
situation which led to the shooting and requitée officers to use force that might
have otherwise been reasonablil’” at 539 (emphasis added) (citiAgexande)

(“If an officer intentionally or recklesslyiolates a suspect’s constitutional rights,
then the violation may be a provocatioeating a situation in which force was
necessary and such force would have begal but for the initial violation.”).

As discussed above, Deputy Conley atedd Mr. and Mrs. Mendez’s Fourth

Amendment right to be free from an urseaable search in searching the shack
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without a warrant (or applicable warraxception). Deputies Conley and Pederspn
violated Mr. and Mrs. Mendez’'s FourBmendment right to be free from an
unreasonable search in and in failing t@&k-and-announce before the search. As
a result, Mr. Mendez picked up the BB guiterivhile sitting up on the futon within
the shack, and Deputies Conkmyd Pederson fired their guns.

UnderBillington, Deputies Conley and Pederson’s predicate constitutiona|
violations “provoked” Mr. Mendez’s respamswhich in turn resulted in Deputies
Conley and Pederson’s subsequent use of force.

2. Intentional or Reckless Provocation

Mr. and Mrs. Mendez do not argue titsputy Conley or, for that matter,
Deputy Pederson intentionally provokee tholent response from Mr. Mendez.

With respect to “reckless” provocation, the Ninth CircuiBitington stated,
“We readAlexander as limited by Duran v. City of Maywoqd221 F.3d 1127 (9th
Cir. 2000)], to hold that whermn officer intentionally orecklesslyprovokes a
violent confrontation, if the provocam is an independent Fourth Amendment
violation, he may be helidhble for his otherwise defene use of deadly force.”
292 F.3d at 1189 (emphasis added). Howeabhe Ninth Circuit’s opinion in
Alexanderdoes not use the word “reckless”any derivative thereofSee29 F.3d
1355.

Furthermore, the Ninth Circuit’'s opinion Duran uses the word “reckless”
(and any derivative thereof) only once:

The Plaintiffs’ first argument is that the district court erred when it
refused to give aAlexandeiinstruction. This instruction is based on the
case of Alexande}, and applies when thers evidence that a police
officer’s use of excesge and unreasonable force caused an escalation of
events that led tthe plaintiff's injury. Here, the Plaintiffs claim that this
instruction should have been giVieecause the mannierwhich the two
officers approached the Duran mce “virtually assured a police
shooting.” Specifically, they point tbe fact that thefficers walked up
the driveway with their guns dravamd never announced their presence.
The Plaintiffs claim thathis “stealth” approach “raised the likelihood”
that “whomever they surprisedvould point a gun at them.”
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221 F.3d at 1130-31 & n.1 (em@msadded). Instead, the Ninth Circuit explaineg

the relevant standard as follows:

Id. at 1131 (emphasis added).

Accordingly, they argue the districourt erred when it refused to give
the Alexandernnstruction. . . .

Plaintiffs proposed instruction reads as follows: “If you find that
[the defendant officerfecklessly intentionally and/or unreasonably
created a situation where the accideatadurposeful use of deadly force
upon [the decedent] would becortiieely, such conduct would be a
violation of [the decedent]'s Fourth Amendment right to be free from
unreasonable seizures.”

In order to justify anAlexanderinstruction, there must be
evidence to show that the offer's actions were excessive and
unreasonableand that these actions caused an escalation that led to the
shooting. Here, no such facts exist. The two uniformed officers simply
walked up a driveway silently wittheir guns drawn. Contrary to the
Plaintiffs’ assertions, nothing abdirese actions should have provoked
an armed response. As a resulg thstrict court did not abuse its
discretion in denying the Plaintiffs’ request to give Alexander
instruction.

Returning to the Ninth Circuit’s opinion millington,

Alexandeis requirement that the progation be either intentional
or recklessmust be kept withirthe Fourth Amendment’s objective
reasonableness standard he basis of liability fothe subsequent use of
force is the initial constitutional viation, which must be established
underthe Fourth Amendment’s reasonableness standarthus, if a
police officer’s conduct provokes a violent response, Bsainan, but is
objectively reasonable under the Fourth Amendmghe officer cannot
be held liable for the corguences of that proeation regardless of the
officer's subjective intent or motiveBut if an officer's provocative
actions arebjectively unreasonable under the Fourth Amendmgas
in Alexander liability is established, and the question becomes the scope
of liability, or what harms theconstitutional violdon proximately
caused.

UnderAlexanderthe fact that an officeregligentlygets himself
into a dangerous situation will not R&it unreasonable for him to use
force to defend himselfThe Fourth Amendment’s “reasonableness”
standard is not the same as thestlard of “reasonable care” under
tort law, and negligent acts do mancur constitutional liability. An
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officer may fail to exercise “reasoride care” as a matter of tort law
yet still be a constitutionally “reasonable” officer.Thus, even if an
officer negligentlyprovokes a violent response, thagligentact will
not transform an otherwise reasomablibsequent use of force into a
Fourth Amendment violation.

292 F.3d at 1190 (emphasis added).

Therefore, for purposes 8illington provocation, the Ninth Circuit equates
“reckless” (and intentional) caluct with conduct that isnreasonable under the
Fourth Amendment In this regard, such “reclde” conduct is distinguished from
“bad tactics” and conduct that is merely negligent as a matter of tort law.

For liability to attach undeBillington, such “reckless” conduct need only bg
unreasonable under the Fourth Amendmé&pecifically, “reckless” conduct for
purposes oBillington provocation need not be “reck as a matter of tort law, so
long as it is unreasonable under the Fourth Amendn&sdRestatement (Third) of
Torts: Liability for Physical and Emainal Harm § 2 (“A person acts recklessly ir
engaging in conduct if: (dlpe person knows of the rigi harm created by the
conduct or knows facts that make thekrobvious to another in the person’s
situation, and (b) the precaution that wbaliminate or reduce the risk involves

burdens that are so slight relative te thagnitude of the risk as to render the

person's failure to adopt the precaution mdestration of the person’s indifference

to the risk.”).

The Ninth Circuit’s opinion irGlenn v. Washington County73 F.3d 864
(9th Cir. 2011), confirms this understanding of the ruleGlenn the police
confronted the decedent outside of his hodeat 867-68. An ficer fired several
beanbag rounds from a shotgwhich struck the decedenkd. at 869. After the
decedent was hit with the beanbag roymgsbegan moving toward the house.
Because the decedent’s parents wer@@sie house (and potentially threatened |
the movement), two other officers thigred their semiautomatic weapons, killing
the decedentld.
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After quoting the general rule froBillington (“[W]here an officer
intentionally or recklessly provokes a viotaonfrontation, if the provocation is an
independent Fourth Aemdment violation, henay be held liable for his otherwise
defensive use of deadly force.”)etNinth Circuit concluded as follows:

Because there is a triable issuevbiether shooting [the decedent] with
the beanbag shotgun was itself excessive force, Bitiagton there is

also a question regarding the subseduese of deadly force. Even
assuming, as the district court concluded, that deadly force was a
reasonable response to [the decedentovement toward the house, a
jury could find that the beanbag shots provoked [the decedent’s]
movement and thereby precipitated the use of lethal folfcgirors
conclude that the provocation —¢huse of the beanbag shotgun —was

an independent Fourth Amendment violation, the officers “may be
held liable for [their] otherwisedefensive use of deadly force.”

Id. at 879 (citingBillington) (emphasis added) (reversing the district’s ruling on
summary judgment that the officers’ usefaice did not violate the decedent’s
Fourth Amendment rights).

In Glenn the determinative question undgHlington clearly was only
whether there had been a predicatdation of the Fourth Amendment.
Notwithstanding the generalleustatement, the Ninth Circuit did not require a
separate showing that the officers’ conduas “reckless” as a rttar of tort law, or
in any way other than under the Fourth Amendment’s reasonableness standard.

Consequently, the Court need not conclude that Deputies Conley and
Pederson’s predicate constitutibmelations were “recklessas a matter of tort law
(or otherwise). Unddgillington and its progeny, it is sufficient that this conduct
was unreasonable under the Fourth Amendment and provoked a violent
confrontation in which Deputies Conley and Pederson used deadly force.

Defendants argue thath&re is no liability undefAlexandemwhere
defendants’ conduct wasmdeservingf a violent response.” (Docket No. 242 at 3
(emphasis in original)). But the Nin@ircuit has indicated that the predicate

constitutional violation (here, illegal egjrneed not be menacing or “provocative”
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in the sense of inciting a violent response. Rather, for purposes of
Billington/Alexanderprovocation, it is sufficienthat the predicate constitutional
violation “created the need to use forcBilljngton) or “created a situation which
led to the shooting”Espinosa.

Glenn 673 F.3d 864, is in accord. In tleatse, the defendant officers did ng
act “provocatively” or menacingly or inv@ay that necessarily “deserved” a violen
response. Indeed, the decedent didreatt violently. Yet the Ninth Circuit
concluded that the theory Billington/Alexandeprovocation applied based on the
(potential) predicate exssive force violation.

Nor is Defendants’ reliance dduran, 221 F.3d 1127, persuasive in this
regard. IrDuran, the Ninth Circuit provided the following background:

At approximately 6:30 a.m., on August 15, 1994, Officer Curiel
and Officer William Wallace responded to a dispatch call regarding loud
music and shots fired in the viciniof 52nd and Carmelita Street in the
City of Maywood. When the officeesrived at the location, they heard
music coming from inside the Durangarage. The officers pulled out
their firearms and silently walked up the driveway toward the source of
the music.

As they approached, the officelhgard the sound of a person
racking a pistol. Immediately upon hearing this sound, Officer Wallace
yelled to his partner, “He just rackede.” Atthe same moment, Officer
Curiel saw Eloy Duran emerge fromhed a pickup truk in the garage
holding a weapon. Officer Curiel téged that he shouted in Spanish,
“Police, drop the gun,” but Duragnored Officer Curiel’s command and
pointed his weapon at the officers. ©&r Curiel then fired four shots at
Duran, causing him to fall to the flaoWhen Office Curiel approached
Duran to disarm him, Duran pointéde gun at him. Officer Curiel
stated that he shouted loudly, “Dardon’t, don’t.” When Duran failed
to respond, Officer Curiel fired twmore rounds into Duran’s chest. At
this point, Duran stopped moving a@dficer Curiel removed the gun.

Id. at 1129-30 (“In order to justify alexanderinstruction, therenust be evidence

to show that the officer's actions wenecessive and unreasonable, and that these

actions caused an escalation that led to the shooting.”).
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On theAlexanderissue, the Ninth Cirat stated as follows:

Contrary to the Plaintiffs’ ass@wns, the officers did not make a
“stealth” approach. Ofteer Curiel testified that he and Officer Wallace
arrived at the scene in markedlipe cars and that both men were
wearing police uniforms. They tes#ifl further that hand Wallace met
on the sidewalk in front of the Pan’s residence and walked, side-by-
side, up the driveway toward thausic in the garage. Although
Plaintiffs are correct in pointing out that the officers had their guns
drawn and did not announce their mese, these actiongere entirely
reasonable given that they werep@sding to a call that shots had been
fired.

Id. at 1131 (concluding that the “distriadurt did not abuse its discretion in denyin
the Plaintiffs’ request to give aklexandernnstruction.”).

Arguably, this reasoning could be readndicate that the district court
rightly denied theAlexanderinstruction because the officers’ conduct was
“undeserving” of a violent +e., not menacing or incitingly provocative — and
therefore not “excessive” or “unreasonable” or “intentional or reckless” under
Alexander

However, the Court understands this oegasg to indicate that the district
court rightly denied thélexanderinstruction because theewas no evidence of a
predicate constitutional violationi-e., the officers’ conduct was reasonable unde
the Fourth Amendment and therefore fetcessive” or “unreasonable” or
“intentional or reckless” undeéklexander

Similarly, Duran can be distinguished on its factSor example, in this case,
with respect to the shack if not the Hughiesidence, Deputi€Xonley and Pedersof
arguably did make a “stealth” approach.

Defendants also argue that thereswa violent confrontation based on
Plaintiffs’ own theory of the case€., Mr. Mendez simply was moving the BB run
to sit up). AgainGlennsuggests otherwise — the decedent in that case did not r

violently or in a confrontational manner.
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Accordingly, Deputies Conley and Pesien violated Mr. and Mrs. Mendez’s
right to be free from exces® force under a theory &illington provocation. The
predicate (unreasonable sggrconstitutional violations render their “otherwise
reasonable defensive use of fowcegeasonable as a matter of law.”

The Court recognizes that Deputy Peda did not technically search the
shack, as discussed above. NevertheteesCourt concludes that Deputy Pederson
is liable undeBillington for two reasonsFirst, there is no indication in the case
law that only the officer who commits tipeedicate constitutional violation should

be held liable for the subsequenewd deadly force. Tellingly, iGlenn one

officer shot the decedent with the beanbag rounds (the predicate violation), and twz

different officers killed the decedenhé@ subsequent use of deadly force).
Second as discussed above, Deputy Pederson (as well as Deputy Conley)
violated Mr. and Mrs. Mendez’s right to free from an unreasonable search in the

absence of a proper knock-and-announceeH igsspredicate constitutional violation

that directly provoked the violent confrontation and subsequent use of deadly force

If the Deputies had announced themseltless this tragedy would never have
occurred.

Third, even if “reckless” were construadlits traditional tort sense and
“undeserved” meant what Defendants emt, the Court’s ruling would be the
same. As discussed below, the multipldicia of residency — including being told
that someone lived on the property — ngetirat the conduct rose beyond even grass
negligence. And it is inevitable that adting armed intrusion into the bedroom of
an innocent third party, with no warrantrastice, will incitean armed response.
Any other ruling would be inconsistenittvthe Second Amendent, as discussed
below.

3. Qualified Immunity

Again, the question is whether a readdeafficer could have believed that

the conduct of Deputies ConlegcPederson was lawful. Askedermanand
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EspinosaDeputies Conley and Pederson’s unoeable search and manner of entry

constituted the predicate, provocative d@ngonal violation that renders their
subsequent use of force unreasonableraatter of law. For the reasons discusse
above, all of Mr. and Mrs. Mendez’s rightstims regard were clearly established.
Every reasonable officer in Deputies Gankhnd Pederson’s position would have
understood that what they were doing violated those rights.

In particular, both during trial and the briefs following testimony, Deputies
Conley and Pederson claim their actiorese reasonable because they reasonabl
did not perceive the shack to be inhatbite, indeed, habitable. Based on the
Court’s Findings of Fact, their perceptiaas unreasonable. Had this mistake of
fact been reasonable, then there would have been no liability.

4. Actual and Proximate Causation

A plaintiff must prove that the defenulzs “actions were both the actual and
the proximate cause” of éhplaintiff's injury. White v. Roper901 F.2d 1501, 1506
(9th Cir. 1990)see Billington 292 F.3d at 1190 (“[I]f an officer’s provocative
actions are objectively unreasonable urttle Fourth Amendment, asAdexander
liability is established, anthe question becomes the scapidiability, or what
harms the constitutional wlation proximately caused (emphasis added)).

A defendant’s conduct is an actual caasthe plaintiff's injury “only if the
injury would not have occurred ‘but for’ that conduYhite 901 F.2d at 1506
(citation omitted). Mr. and Mrs. Mend&muld not have been injured but for
Deputies Conley and Pederssimtrusion into the shack. Therefore, the conduct
Deputies Conley and Pederswas an actual causelMf. and Mrs. Mendez'’s
injuries.

Furthermore, the “requirement of actgalise is a ‘rule of exclusion.” Once

is established that the defendant’s condustihdact been one of the causes of the

plaintiff's injury, there remims the question whether the defendant should be leg
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responsible for the injury.’ld. (citation and internal quation marks omitted).
“This question is generally referred to as oh@roximate cause.'d.

A defendant’s conduct is not a proximate cause of the plaintiff's injury “if
another cause intervenes and superseddsbility for the subsequent eventdd.
(citation omitted). Importantly, whether aapitiff's own conduct, as an intervening
cause of his injury, supersedes the defatiddiability for the results of his own
conduct “depends upon what was reasonabilysieeable to [the defendant] at the

time.” Id.

“The courts are quite generally agrdbdt [foreseeable] intervening causes|. .

. will not supersede the defendant’s responsibilitgl” (citation and internal
guotation marks omitted). “Courts lookttee original foreseeable risk that the
defendant created. When one person’s canthueatens another, the normal effor
of the other . . . to avetthe threatened harm are rmosuperseding cause of harm
resulting from such efforts, so as to previe first person from being liable for thd
harm.” Id. (citations and internajuotation marks omitted).

Here, Justice Jackson’s concurring opinioMicDonald v. United State835
U.S. 451, 69 S. Ct. 191, 93 L. Ekb3 (1948), is informative. INlcDonald the
defendant rented a room in a residetize the landlady operated as a rooming
house.ld. at 452. The defendant had beger police surveillance based on
suspicion that he was rumg a “numbers game.ld. On the day of the defendant’
arrest three police officers surrounded the house during the midafternoon. The
officers did not have a warrafdr arrest nor a search want. One of the officers
thought that he heard an adding machieich frequently was used in numbers
games.ld. Believing that the numbers gamas in process, one of the officers
opened a window leading into the laady’s room and climbed througld. at 452-
53. He identified himself and thert ke other officers into the houskl. at 453.

The officers arrested the defendanamend bedroom on the second flolat.
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According to Justice Jackson,

When an officer undertakes to act as his own magistrate, he ought to be
in a position to justify it by pointingp some real immediate and serious
consequences if he postgeohaction to get a warrant.

. . . the method of enforcing the laaxemplified by this search is one
which not only violates legal rights défendant but is certain to involve
the police in grave troubles if continued. That it did not do so on this
occasion was due to luck more than to foresight. Many homeowners in
this crime-beset city dotless are armed. Whawoman sees a strange
man, in plain clothes, prying uger bedroom window and climbing in,
her natural impulse would be to slho@® plea of justifiable homicide
might result awkwardly for enforcement officers. But an officer seeing a
gun being drawn on him might shoot firdJnder the circumstances of
this case, | should not want the taglconvincing a jury that it was not
murder. | have no reluctance aondemning as unconstitutional a
method of law enforcement so reddeand so fraught with danger and
discredit to the law enfoement agencies themselves.

Id. at 460-61 (Jackson, J., concurring).

As Justice Jackson foretold, a foreddeaisk of an unreasonable search is
that the offending officers will be threateneglthe resident. Indeed, this is one of
the bases for the knock-and-announce r@lee United States v. ComB84 F.3d
739, 744 (9th Cir. 2005) (“protecting the sanctity of the home, preventing the
unnecessary destruction of private propénrough forced entry, and avoiding
violent confrontations that may ocafioccupants of the home mistake law
enforcement for intruders.”).

In this case, it was foreseeable tbpéning the door to the shack without a
warrant (or warrant exception) and withémocking-and-announcing could lead tg
a violent confrontation. Mr. Mendez'si6rmal efforts” in picking up the BB gun
rifle to sit up on the futon do not supersede Deputies Conley and Pederson’s
responsibility. Therefore, the conductia¢puties Conley ahPederson was the
proximate cause of Mr. and Mrs. Mendez’s injuries.

This conclusion is consistent withe tenet that the “Second Amendment

protects a personal right to keep and beasdor lawful purposes, most notably fg
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self-defense within the homeNcDonald v. City of Chicagdl30 S. Ct. 3020, 177
L. Ed. 2d 894 (2010District of Columbia v. Heller554 U.S. 570, 628, 128 S. Ct.
2783, 171 L. Ed. 2d 637 (2008) (“[T]he nefed defense of self, family, and
property is most acute” in the homedmericans own firearms for many reasons,
including hunting, sport and collecting, larte of the main reasons is to protect
their own homes. A startling entry indobedroom will result in tragedy.
E. LIABILITY

1. PersonalLiability

An officer only can be held liable for hag her “integral participation’ in the
unlawful conduct.” Chuman v. Wright76 F.3d 292, 294 (9th Cir. 1996) (Section
1983 does not “allow group liability in and iéelf without indvidual participation
in the unlawful conduct”).

However, “integral partipation’ does not require that each officer’s action
themselves rise to the level of a constitutional violatidddyd v. Benton County
374 F.3d 773, 780 (9th Cir. 2004ke also Hernandez v. City of Nap&. C-09-
02782 EDL, 2010 WL 4010030, at *11 (N.D.IC@ct. 13, 2010) (the “integral
participant” rule “extends liability to thosectors who were integral participants in
the constitutional violation, even ifely did not directly engage in the

unconstitutional conduct themselves”).

Moreover, in a situation where “eadbfendant might have committed an ag

that is a tort when injuryesults (for there is no tort without an injury), but it is
unclear which defendant’s act svthe one that inflicted the injury — both shot at tH
plaintiff, one missed, but we do not knoviich one missed. .. both are jointly and
severally liable.” Richman v. Sheahab12 F.3d 876, 884 (7th Cir. 2008) (citing
Summers v. Ti¢&3 Cal. 2d 80, 199 P.2d 1 (1948)) (discussing liability for

excessive force under the Fourth Amendment).
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Here, Deputy Conley is liable for wmasonably searching the shack without
warrant or applicable warrant exceptiddeputies Conley and Pederson are jointl
and severally liable for unreasonably failing to knock-and-announce their prese

On the provocation claim, there is nadence as to which bullet(s) caused
each injury. Deputies Conley and Pesti are jointly and severally liable for
unreasonable, excessive force under a theoByllaigton provocation.

2. Vicarious Liability

“A municipality or other local govement may be liable under [Section
1983] if the governmental body itself ‘subjecésperson to a deprivation of rights ¢
‘causes’ a person ‘to be subjected’ to sdeprivation. But, under 8§ 1983, local
governments are responsible only for ith@vn illegal acts.” They are not
vicariously liable under § 1983 for their employees’ actiordghnick v.
Thompsonl31 S. Ct. 1350, 1359, 179 L. Bl 417 (2011) (citations omitted).

In this case, there is no direct chafor liability under Section 1983 against
COLA. Nor can COLA be held vicansly liable under Section 1983 for the
wrongful conduct of Deputies Cay and Pederson. Thisrfoal lack of liability is
not meant to undermine the legal obtiga of COLA to pay the forthcoming
judgment.

F. DAMAGES

The “basic purpose of a § 1983 damages award should be to compensat
persons for injuries caused by the@deation of constitutional rights.Carey v.
Piphus 435 U.S. 247, 254, 98 S. Ct. 1042,I5%d. 2d 252 (1978). “[W]hen §
1983 plaintiffs seek damages for violatiamfsonstitutional rights, the level of
damages is ordinarily determined acceongdto principles derived from the common
law of torts.” Memphis Cmty. School Dist. v. Stachu#@7 U.S. 299, 306, 106 S.
Ct. 2537, 91 L. Ed. 2d 249 (1986) (citations omitted).

“IN]Jo compensatory damages may beaasled in a 8 1983 suit absent proof
of actual injury.” Farrar v. Hobby 506 U.S. 103, 112, 113 S. Ct. 566, 121 L. Ed.
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494 (1992) (citation omitted). Hower, the “law of this circuit entitles a plaintiff tc
an award of nominal damages if the defamdviolated the plaintiff’'s constitutional
right, without a privilege or immunity, ew if the plaintiff suffered no actual
damage.”Wilks v. Reyes$ F.3d 412, 416 (9th Cir. 1993).

In awarding non-economic damage® @ourt awarded an amount for Mr.
Mendez that is sufficient — if investedugiently and not squandered — to raise his
family in dignified circumstances. Thesgiof Mr. Mendez’s tstimony was that the
loss of his leg caused a loss of digratyd self-sufficiency. In awarding non-
economic damages to Mrs. Mendez, the €mumindful that she was pregnant at
the time she was shot.

G. STATE LAW CLAIMS

As noted above, Mr. and Mrs. Mendegahllege various tort claims under

California law.

1. Assault and Battery

Under California law, battery claimsrfexcessive force by a law enforcement

official are governed by the same reasonableness standard of the Fourth
Amendment.See Edson v. City of Anahgi@B Cal. App. 41 1269, 1272-74, 74
Cal. Rptr. 2d 614 (1998) (“By definition thenpama faciebattery is not
established unless and until plainpfioves unreasonable force was usedé&g also
CACI 1305, Battery by Peace Officétyans v. City of San Diege F. Supp. 2d --,
2012 WL 6625286, at *9 (S.D. Cdec. 19, 2012) (“Plaiiff’'s [claim] for assault
and battery flows from the same factshas Fourth Amendment excessive force
claim, and is measured by the samesomableness standard of the Fourth
Amendment.”).

For the reasons discussed above, DepuConley and Pederson’s use of
force, at the moment of shooting, waseahively reasonable. Accordingly, Mr. an

Mrs. Mendez'’s claim for assault and batt&ys. In addition, the Court notes that
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there appears to be no basis unddif@aia law to apply a theory dillington

provocation to an assault and battery claim.

2. Negligence

Likewise, under California law “negligenc® measured by the same standard

as battery and excessive use atéounder the Fourth] Amendmentiorales v.
City of Delang 852 F. Supp. 2d 1253278 (E.D. Cal. 2012McCloskey v.
Courtnier, No. C 05-4641 MMC, 2012 WL 646219, at *3 (N.D. Cal. Feb. 28, 201
(same) (citing cases).

For the reasons discussed above, DepuwConley and Pederson’s use of
force, at the moment of shooting, waseahively reasonable. Accordingly, Mr. an
Mrs. Mendez'’s claim for neglance fails — in this respect.

However, whether Californiavarecognizes an analogueBdlington
provocation under a theory of negligens@n open question. Importantly,Hayes
v. County of San Dieg®58 F.3d 867 (9th Cir. 2011), the Ninth Circuit certified tq
the California Supreme Court a questiolatiag to “deputiespreshooting conduct
in the context of the claim teegligent wrongful death.1d. at 869 (“[W]e request
that the California SupreenCourt answer the following question: Whether under
California negligence law, sheriff's depwgiewe a duty of care to a suicidal perso
when preparing, approaching, goefforming a welfare check on him.”).

For example, irHayesthe Ninth Circuit discussed the California Supreme
Court’s decision irHernandez v. City of Pomon6 Cal.4th 501, 94 Cal. Rptr. 3d
(2009):

In Hernandez the court granted review to consider the following
qguestion: “When a federal courtters judgment in favor of the
defendants in a civil rights claibrought under 42 United States Code
section 1983 .. . ., in which the plaffs seek damages for police use of
deadly and constitutionally excessfeece in pursuing a suspect, and the
court then dismisses a supplenardgtate law wrongful death claim
arising out of the same incident, what, if any, preclusive effect does the
judgment have in a subsequentei@urt wrongful death action?” The
court held “that on the record am®nceded facts here, the federal
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judgment collaterally estops pléiffis from pursuing their wrongful
death claim, even on the theorathihe officers’ preshooting conduct
was negligent.”

In doing so, the California Supreme Court did not hold that law
enforcement officers owed no duty of care in regards to preshooting
conduct, as the [California] lowepaurts . . . had. Instead, the court
found that the officers’ specific preshooting conduct did not breach
applicable standards of care. Inhligpf this conclusion, the court in
Hernandezleclined to address the offiséclaim that “they owed no
duty of care regarding their preshooting conduct.”

The court’s extended analysiswdfiether the officers’ preshooting
conduct breached the relevant stanaduchre indicated, however, that it
would likely not adopt the broad ruie@m [the Califonia lower courts]
that officers owe no such duty. ked, in a concurring opinion, Justice
Moreno argued that the court should hate reached the issue “because
plaintiffs are entitled to amend tihesomplaint to allege preshooting
negligence.” The majority respondedating “we find that plaintiffs
have adequately shown how they wbamend their complaint to allege
a preshooting negligence claim, andttive must determine whether any
of the preshooting acts plaintiffs have identified can support negligence
liability.”

There is disagreement withinigshcourt as to whether this
discussion inrHernandezsuggests that the California Supreme Court
would not follow the holdings in [th€alifornia lower courts]. . . .

Id. at 872 (citations omitted).
In the absence of clearrdction from the Californi&upreme Court, the Cour

concludes that California law does not provide for an analogBélitagton

provocation under a theory of negligen¢aurthermore, the Court believes that the

answer to the certified questionhtayesis unlikely to resolve this question as it

would bear on this case. Accordingir. and Mrs. Mendez’s claim for negligence

fails.
However, after the California Supremeut decides the certified question i
Hayes this Court will review that decisionAs appropriate, and on its own motion

the Court will alter or amend the judgmémthis case pursuant to Rule 59(e).
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3. Intentional Infliction of Emotional Distress (“IIED™)

Under California law, the “elements ioitentional infliction of emotional
distress are: (1) extreme and oug@ags conduct by the defendants with the
intention of causing, or reckless disregard of the probability of causing, emotiof
distress; (2) the plaintiff's suffering severeextreme emotional distress; and (3)
actual and proximate causation of #raotional distress by the defendant’s
outrageous conduct.Campos v. City of Merced09 F. Supp. 2d 944, 965 (E.D.
Cal. 2010) (citingPotter v. Firestone Tire & Rubber C& Cal. 4th 965, 1001, 25
Cal. Rptr. 2d 550 (1993) (citation omitted)or conduct to be extreme and
outrageous, it must be ‘so extreme as toeex all bounds of that usually tolerated
in a civilized community.” Id. at 965-66(citing?otter, 6 Cal. 4th at 1001).

“In order to establish the second elemenplaintiff must show the conduct
was especially calculated tousee severe mental distresditan v. Feeney497 F.
Supp. 2d 1113, 1126 (B. Cal. 2007) (citingdchoa v. Superior Cour89 Cal. 3d
159, 216 Cal. Rptr. 661 (1985chog 39 Cal. 3d at 165 n.5 (Under California
law, “the rule which seents have emerged is that there is liability for conduct
exceeding all bounds usuatlylerated by decent society, of a nature which is
especially calculated to causand does cause, mentadtdess of a very serious
kind” (emphasis in original)).

Although the totality of Deputiesdbley and Pederson’s conduct was
reckless as a matter ofrtdaw, there is no evidee that their conduct was
calculated to cause mentastiess, and the actual deorsito shoot was, by itself,

justified. Mr. and MrsMendez’s IIED claim fails.
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lll. VERDICT
In favor of Plaintiffs Mr. and Mrs. Mendez and against Defendants

Deputies Conley and Pederson.

On the Fourth Amendment unreasona®arch claim (based on warrantless

entry, the Court awards Mr. and Mrs. Men&4z00in nominal damages. As
discussed above, only Deputy Conley is liable on this claim.

On the Fourth Amendment unreasona®arch claim (based on failure to
knock-and-announce), the Courtaas Mr. and Mrs. MendefZl.00in nominal
damages. As discussaldove, Deputies Conley aReéderson are jointly and
severally liable on this claim.

On the Fourth Amendment excessiuece claim (basedn conduct at the

moment of shooting), the Court rulesfavor of Deputies Conley and Pederson.

On the Fourth Amendment exssave force claim (based on
Alexander/Billingtorprovocation), as discussatiove, Deputies Conley and
Pederson are jointly and severally liabf@n this claim, tb Court awards the
following damages:

Plaintiff Angel Mendez

Past Medical Bills: $ 721,056

Future Medical Care:

Prosthesis upkeep and

replacement: $ 407,000
Future surgeries: $ 45,000
Psychologicatare
(5 years): $ 13,300
Attendant Care (4 hours/day
at $12.00/hour) $ 648,240
Loss of Earnings: $ 241,920
Non-Economic Damages: $1,800,000
Total: $3,876,516
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Pederson.

Procedure 54 and 58(b).

Dated: August 13, 2013

Plaintiff Jennifer Lynn Garcia

Past Medical Bills: $ 95,182

Future Medical Care: $ 37,000
Non-Economic Damages: $ 90,000
Total: $ 222,182

On the California tort claims, the Cadinds in favor of Deputies Conley anc

The Court will enter a sepate judgment pursuant Eederal Rule of Civil

MICHAEL W. FITZGERALD
United States District Court Judge
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