Trustees of the pouthern California IBEW-NECA Pension Trust Fund et al v. Gartel Corp Dod. 34

UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
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I. INTRODUCTION
Plaintiffs are trustees of various trusteated under trust agreements betwee¢n a
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local union chapter and an employers’ assion. These agreements and others
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obligated Defendant Gartel Corp. to pagrtain contributions at specified rat

depending on how many hours its employaesked on covered projects. Whe

Gartel failed to pay all requed fringe-benefit contributions, Plaintiffs filed su
Since Gartel never answered, the Clerkemd default, and Plaintiffs moved ft

default judgment. After ansidering Gartel's liability and Plaintiffs’ requeste

damages and costs, the C@BRANTS Plaintiffs’ Motion for Default Judgmerit.
[I. FACTUAL BACKGROUND
Plaintiffs Trustees of the Southei@alifornia IBEW-NECA Pension Plan
Trustees of the Southern California IBEW-NECA Health Trust Fund, Trustees ¢
Los Angeles County Electrical Educatioraadd Training Trust Fund, Trustees of t
National Electrical Benefit Fund, and Trees of the Southern California IBEW
NECA Labor-Management Coomdion Committee are trusts of express trust
created under trust agreements betweenows chapters of the Internation
Brotherhood of Electrical Workers (“IBEW and employers’ associations of tf
National Electrical Contractors Assoca@ii (“NECA”). (Compl. § 5.) Contrac
Compliance Fund, National Electrical Iredty Fund, Administative Maintenance
Fund, and Los Angeles Electrical Worké&eedit Union all collect various paymen
authorized under collective-bargaining agreemerits) (
Gartel is incorporated and has its pipal place of business in Californiald (

1 6.) On or before Janyal, 2008, Gartel perforndeelectrical work on various
public-works projects covered by the Losigeles Unified School District Proje¢

Stabilization Agreement—New School Comstion and MajoRehabilitation Fundec
by Proposition BB and/or Measure K (“PSA”Id(Y 7.) Gartel is bound to the PS
for work performed on projectovered by the agreementd.(f 8.)

The PSA incorporates, among others, the Inside Wiremen’s Agreement a
Sound & Communications Agreement, whiare collective-bargaining agreemer

! After carefully considering the papers filed with respect to this Motion, the Court deems the
appropriate for decision wibut oral argument. Fed. R. Civ. P. 78; L.R. 7-15.
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between IBEW Local 11 and the Loxgeles County Chapter of NECAIA(Y 9.)

On November 17, 2008, Gartel also ®dgna letter of assent to both of the
agreements. Id. 1 10-11.) The Inside Wirememgreement incorporates the tern
of Plaintiffs’ trust agreements. (Johnson Dé&clF.) As an employer, the agreeme
obligate Gartel to pay, among other thinfysnge-benefit contributions on a month
basis at specified rates for each hourrked by covered employees. (Com
1 14(B).) If an employer fails to timelpay mandated conlritions, the employe
also becomes liable for liquidated damagaterest, audit fees, litigation expenss
and reasonable attorneys’ fees. (Johridecl. Ex. B, at 16Ex. C, at 31.)

Since January 1, 2008, Gartel has fatiegbay to Plaintiffsall required fringe-
benefit and other contributions for five different Los AlegeUnified School District
projects. (Compl. § 18; Waigecl. Ex. 1.) Plaintiffsauditor calculated $109,335.4
in missing contributions for the period of January 1, 2009 ,utiivApril 24, 2012.
(Ware | 6, Ex. 1; Mot. 4.)

On July 19, 2011, Plaintiffs filed a Comamt against Gartel for breach of th
trust and collective-bargaining agreemesntsl violation of the Employee Retireme
Income Security Act (“ERISA”). Plairfts filed a proof ofservice on August 24
2011. (ECF No. 5.) Since Gartel neveswared, the Clerk entered default. (E(
No. 16.) On April 1, 2013, Plaintiffs mogtdor default judgment Defendants havg
not opposed the Motion, and it is ndefore the Court for decision.

1. LEGAL STANDARD

Federal Rule of Civil Procedure 55(b) auikes a district court to grant defau
judgment after the Clerk enters default unBaile 55(a). Local Rule 55-1 requirg
that the movant submit a declaration establishing (1) when and against which
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default was entered; (2) identification thfe pleading to which default was entered;

(3) whether the defaulting party is ®inor, incompetent person, or acti
servicemember; and (4) that the defagtiparty was properly seed with notice.
111
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A district court has discretion whedr to enter a default judgmenAldabe v.
Aldabe 616 F.2d 1089, 1092 (9thir. 1980). Upon defaulthe defendant’s liability
generally is conclusively ediished, and the well-pleadddctual allegations in thé

complaint are accepted as trueelevideo Sys., Inc. v. Heidenth@26 F.2d 915, 917+

19 (9th Cir. 1987) (per curiam) (citifgeddes v. United Fin. Grp559 F.2d 557, 56(
(9th Cir. 1977)).

In exercising its discretion, a court musinsider several factors, includir
(1) the possibility of prejudice to plaintifi2) the merits of plaintiff's substantiv
claim; (3) the sufficiency othe complaint; (4) the sum a@honey at stake; (5) th
possibility of a dispute concerning materfiatts; (6) whether the defendant’s defal

was due to excusable neglect; and (7) thengt policy underlyinghe Federal Rules

of Civil Procedure favoringlecisions on the meritsEitel v. McCool 782 F.2d 1470
1471-72 (9th Cir. 1986).
V. DISCUSSION

Plaintiffs argue that Gartel breach#te Inside Wiremen’s Agreement and t
PSA by failing to pay all mandated fringeradit contributions for hours worked b
Gartel employees on covered projects. asesult, Plaintiffs seek the delinque
contributions, liquidated damaggsejudgment interest, and costs.
A. Liability

ERISA provides that, if a multiempyer plan or collective-bargainin
agreement obligates an emypér to make contributions, the employer must make
contributions according to the terms arahditions of the relevant agreements.
U.S.C. § 1145.
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Gartel’s failure to timely and fully pay all contributions calculated according to

the rates specified in the Inside WiraneeAgreement and the PSA—as confirmed
Plaintiffs’ audit—violates 8§ 1145. This olation thus renders Gartel liable for th

damages and remedies enumerated @ dfgreements and provided under ERI$
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It is also apparent that Gartel wasoperly served with process. Secti
415.20(a) of the California Code of @iWrocedure provides a person may eff
substitute service on a corporation bglivering a copy of the summons al
complaint to the corporatios business address and leaving the documents w
person apparently in chargelere, after several unfruitfuttempts, Plaintiffs served
Jane Doe occupant of Gartel's registebediness address and@lmailed a copy of
the documents to the same location. (ECE®Nat 1.) There is no indication that t
mail was not received. Service wasrefore proper under California law.

B. Damages

Plaintiffs request several types ofntiages from Gartel, including the unpadi

contributions, prejudgment interest, liquiditdamages, audit fees, attorneys’ fe
and litigation expenses. The@t considers each in turn.

When a fiduciary of a covered plasbtains a favorable judgment, ERIS
mandates that a court award unpaid cbotions, interest on those contributior
liquidated damages or a similar amount, reaslenattorneys’ fees, and other relief
the court deems appropriatd9 U.S.C. 8 1132(g)(2).

1. Unpaid contributions

Plaintiffs’ auditor reviewed Gartel'payroll records for the period betwee
January 1, 2008, and April 24, 2012. (Warecl. § 6.) The auditor determined th
Gartel failed to pay $109,338 in fringe-benefit contributions on five different L¢
Angeles Unified School District projects.ld( Ex. 1.) The auditor computed th
amount by multiplying the hours worked awdges paid to Gartel employees duri
the relevant time period by the rates spedifin the agreements. Plaintiffs &
therefore entitled to $109,335.40 in unpaid contributions.

2. Prejudgment interest

ERISA specifically dictates that a co@mward prejudgment interest in unpai
contribution actions like this one. 29 U.S&£1132(g)(2)(B). Thanterest rate is
either the rate set under the relevant agre&snédnmany, or the rate established unc
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26 U.S.C. § 6621. Here, Plaintiffs invokesthatter interest-ratdetermination andg

seek $10,214.78 in interest calculated throMgy 6, 2013, the hearing date of thi

Motion.

Section 6621 provides thatetlunderpayment interestadhbe the federal short
term interest rate plus @ percentage points. 26 U.S8%6621(a)(2). The Treasur
Secretary determines the short-term interest rale. § 6621(b)(1). Interest i
compounded on a daily basis. Revl.R012-32, 2012-52R.B. 762 (2012).
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Plaintiffs’ auditor calculeed the prejudgment interest using the historical

underpayment interest ratesiiminating with the currerthree-percent rate. (Johnse
Decl. Ex. G.) Gartehccordingly owes Plaintiffs $10,214.78 in prejudgment intere

3. Liquidated damages

ERISA also provides that a prevailing trisiuciary is entitled the greater of 3
amount equal to the interest on the udpeontributions or the liquidated damag
provided under the applicable agreements. 29 U.S.C. § 1132(g)(2)(C). But the
caps the liquidated damages at 20cpet of the unpaid contributions. Id.
8 1132(g)(2)(C)(ii).

The agreements here provide that ldied damages are determined baseq
the number of days a payment is late, up tpd&ent per annum. Plaintiffs reques
total of $47,119.87, which @also calculated through the hearing date. But Plaint
requested amount exceeds ERISA’s liquidatathages cap. Plaintiffs are therefg

only entitled to $21,867.08 ifiquidated damages, whias 20 percent of Gartel's

unpaid contributions.

4.  Audit fees

Plaintiffs additionally request $3,037.5@ audit fees. ERISA does n(
specifically authorize an audit-fees awarBut § 1132 does permit a court to awg
“such other legal or equitable relieds the court deems appropriate.’ld.
8§ 1132(g)(2)(E). In Section 7.52 of thesitle Wiremen’'s Agreement, the parti
agreed that a delinquent contractor woulgt padit fees incurred by the trustees i
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collection action. The Court thus findsappropriate to award &htiffs $3,037.50 in
audit fees.

5. Attorneys’ fees and litigation costs

ERISA further requires that a court amd reasonable attorneys’ fees in
unpaid-contribution action.ld. 8 1132(g)(2)(D). The Ninth Circuit has recogniz
that “attorney’s fees are no longer discretionarng 1132(g)(2) cases.'Operating
Eng’rs Pension Trust v. Reet26 F.2d 513, 514 (9th Cir. 1984).

A court calculates reasonable attorneyses using a “hybrid lodestar
multiplier approach.” McElwaine v. US W., Inc176 F.3d 1167, 1173 (9th Ci
1999). First, one multiplies the numberhoiurs reasonably expéed on the litigation
by a reasonable hourly rat®’Emanuele v. Montgomery Ward & C804 F.2d 1379
1383 (9th Cir. 1990)pverruled on other groundsy Burlington v. Dague505 U.S.

an
ed

s

557 (1992). Second, the court may incecas decrease the lodestar amount after

assessing the factors enunciated by the Ninth Circidiem v. Screen Extras Guild
Inc., 526 F.2d 67, 70 (9th Cir.1975D'Emanuele 904 F.2d at 1383.

Plaintiffs seek $44,265.66 in hourly atteys’ fees (including paralegal worl
and $5,284.66 in litigation expenses. Butimaccompanying declaration, Plaintif
list $38,981.00 in attorneysind paralegal fees. Pl&ffs submitted billing records
for each of the attorneys and dagals that worked on the case.

A review of the billing records reveals that a significant portion of the h
were spent on Gartel's bankruptcy matterseparate, though palttiarelated, case
It appears that 99.3 hours were spentlesively on this case. Multiplying thog
hourly totals by the various billing ratessudts in $22,467.00n attorneys’ and
paralegal fees—an average of $226.25 peur. The Court accordingly awar(
Plaintiffs $22,467.00 in attaeys’ and paralegal fees.

Attorney/Paralegal Total Hours Yearst of Law School Hourly Rate| Total

JLS 43.4 7 $220 $9,526

JLS 28.4 7 $240 $6,816
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JPM 14 8 $220 $3,080
MTB 0 5 $195 $0
SGL 4.6 21 $280 $1,288
SGL 4.4 21 $300 $1,320
KAM 3.4 n/a $95 $323
NEW 1.2 n/a $95 $114

Plaintiffs requested costs include opess-server fees, copying, posta

e,

mileage, parking, scanning, faxing, printinggal research, a filing fee, and subpog¢na

fees. The Court agrees that Gartel must berse Plaintiffs for most of these cos
29 U.S.C. §1132(g)(2)(D)—(E). But theo@t notes again that some costs

associated with the bankruptcy matter, afleotomputations are unreasonably high.

The Court therefore adjusts the costsl dinds that $2,717.34 is a reasona
cost award. Specifically, the Court findsat $0.10 per page is reasonable

[S.
are

Dle
for

copying, faxing, printing, and scanning—r#A.25 per page. Plaintiffs also do not

apportion their PACER research, legal reskacopying, printing, faxing, or scanning

between the bankruptcy matter and this caBee Court thus reduces each requested

amount by 50 percent. The mileage and paykiharges similarly do not apply to this

case, so the Court excludes them.

Item Units Reasonabléost Total
Process server 14 varies $535.00
Copies 1,147 $0.10 $114.70
Postage 8 Varies $71.70
Fax 22 $0.10 $2.20
Mileage 0 $0 $0

Legal research 10 varies $962.75
PACER varies varies $36.99
Parking 0 $0 $0
Printing 1,408 $0.10 $140.80
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Scanning 3,210 $0.10 $321.00
Subpoena costs 1 n/a $182.20
Filing fee 1 $350 $350.00

For the reasons discussed above,ifés’ Motion for Default Judgment is
GRANTED. Gartel shall pay Plaintiffs a tétaf $169,639.10 in daages and costg

V. CONCLUSION

consisting of the following amounts:

e $109,335.40 in unpaid contributions;

e $10,214.78 in prejudgment interest;

e $21,867.08 in liquidated damages;

e $3,037.50 in audit fees;

e $22,467.00 in attorneys’ fees; and

e $2,717.34 in costs.
The Court will enter judgment imccordance with this order.

IT 1SSO ORDERED.

April 19, 2013

Y, 20

OTISD. WRIGHT, I1

UNITED STATESDISTRICT JUDGE
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