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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

VICTOR SANCHEZ, NO. CV 11-06950-VBF (MAN)
Plaintiff,
V. OPINION and ORDER
DEPUTY RODRIGUEZ et al., (1) Adopting the Report and
Recommendation;
Defendants.

(2) Dismissing Amended Complaint
with Prejudice;

(3) Denying Defendants’ Request
for Attorneys’ Fees

This is a prisoner’s civil-rights action und& U.S.C. section 1983. The U.S. Magistrate

Doc. 57

Judge has issued a Report and Recommendation (“R&R”) recommending that this agtion be

dismissed with prejudice and terminated as a sanction for failure to comply with court-grdered

discovery obligations. For the reasons that W]lthe Court will adopt the R&R and dismiss the

complaint with prejudice as a sanction under Fed. R. Civ. P. 37.

The Magistrate is right that where a party’s noncompliance with a discovery order is the

asserted basis for dismissal as a sanctiongdhg must employ the discovery-specific Rule(37

rather than relying on Rule 41(b), the general rule governing involuntary dismissal, or on the{court’s

inherent authority, so long as Rule 37 is “up to the tasR8eR&R at 5-6 (citingSociete
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Internationale 357 U.S. at 207, ar@hambers501 U.S. at 49 n.14, respectivels®e also Clintor]
v.Jones520 U.S. 681,709 n.42,117 S. Ct. 1636, 1652 n.42 (19P]f)n the informed discretion
of the court, neither the statute nor the ruleswg to the task , theo@rt may safely rely on it
inherent power’ in imposingopropriate sanctions”) (quotirihambersat 501 U.S. at 503ee, e.g.
Glassman v. Raytheon Non-Bargaining Ret. P2&® F. App’x 932, 933 (9t@ir. 2007) (“Nor did
the district court abuse its discretion in granting Raytheon attorneys’ fees under its inherer
rather than Rule 11. We affirm the . . . sfiedinding that Glassman engaged in ‘vexatic
litigation’ by filing her complaintand maintaining her lawsuit, which justifies . . . sanctig
Because Rule 11(c)(2)(A) explicitly prohibits a court from imposing monetary sanctiong
represented party, the judge ‘sgfetllied]’ on her inherent poweo directly sanction Glassmg
where the Rules were not ‘up to the task’ to do so.”) (cithgmber} (other cites omitted).
Considering the motion for a terminating sanction under Rule 37 case law, the Cour
agrees that dismissal of the AC with prejudice is appropriate. As the Magistrate notes (R&
at 6), Rule 37(b)(2)(A) authorizes the court tpose whatever sanctions are just when a party

to comply with a discovery order, up to dismisshpart or all of the party’s claims, and Ry

U7

t power
us

NS.

on a

1

[
R
fails

le

37(d)(3) authorizes the same sanctions against a party who fails to respond to interrogatories or

requests for production. “By the very natur@®fanguage, sanctions imposed under Rule 37

be left to the sound discretion of the trial judg@&Connell v. Fernandez-Pob42 F. App’x 546,
547-48 (9th Cir. 2013) (citinGraig v. Far West Eng’g Cp265 F.2d 252, 260 (9th Cir. 1959))

In order to impose the sanction of dismisdaa court must first find that plaintiff's

noncompliance was due to “willfulness, bad faith, or fault."R&R at 7 (quotindienry, 983 F.2d
at 946);see also Anheuser-Busch, Inc. v. Natural Beverage Distriqu®1s.3d 337, 348 (9th Ci
1995) (citingHenry, 983 F.2d at 946 (quotirgelstad v. American Honda Motor C@.62 F.2d
1334, 1337 (9th Cir. 1985)))See, e.g., Volcan Group, Inc. v. Omnipoint Comms., Nw. 12-
35217, 2014 WL 68488, *4, — F. App’x — (9th Cir. Jan3014) (affirming dismissal as a sanctiq
(“The record also supports the district courtsling that Netlogix’s spoliation of evidence resul

from ‘willfulness, fault, or bad faith.™) (quotindnheuser-Busgi69 F.3d at 348).

As the Magistrate notes, “willfulness, bad laibr fault” does not require wrongful intent;
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rather, disobedient conduct not shown to be outside the party’s control is by itself suffig
establish willfulness, bad faith, or faulfeeR&R at 7 (quotinglorgensen320 F.3d at 912, an
citing Henry, 983 F.2d at 948%ee also Hyde & Drath v. Bakeét4 F.3d 1162, 1167 (9th Cir. 199
(citing Henry, 983 F.2d at 948)The Court would note that phintiff has not attempted to show

that his repeated failure to comply with discoery obligations imposed on him by the Federal

Rules and by this court’'s Orders was “outside his control.”"See Hyde & Drath24 F.3d at 116
(“Given the lack of proof corroborating Stonehageclaim [that it had been dissolved and had
current officers and no former aférs under its control to sendi@ depositions], the court did n
abuse its discretion in finding Stonehaven altfand in imposing sanctions.”) (contrast@gneral

Houses v. Marloch Mfg. Corp239 F.2d 510 (2d Cir. 1956) (reversing order which dismi

ient to
d
A)
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no

pt

5sed

complaint as a discovery sanction, because pigsrtounsel had submitted affidavits corroborating

his claim that “at the time deposition was notigesi¢lient ‘no longer ha any officers who knev

about the transactions nor any control over the former officers who had such knowledge”)).

Accordingly, the Magistrate is right to find that plaintiff's noncompliance with
discovery orders was willful: plaintiff failed to respond toterrogatories propounded on him
mid-January 2013, then failed to respond to defense counsel’s letter extending plaintiff's
respond to the interrogatories, requiring defendiantide a motion to compel. In April 2013 th
Court issued an Order granting the motion clmmpel and warning aintiff that further
noncompliance could result in the imposition of $ems, including dismissaPlaintiff responded
only by requesting more time to provide discovery, offering no excuse for his pre
noncompliance except the fact that he was incatedrand lacked funds to “get the paper w
wanted by Defendant”, failing to identify any dmoent he did not possess and allegedly coulg
afford to obtain. Plaintiff did nothing with the texisions granted, forcirte defendants to file

motion to compel and then ignog the Court’'s subsequent ordeompelling him to fulfill his

v
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time to
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discovery obligationseeR&R at 8-10, thereby preventingfdadants from conducting meaning

ul

discoverysee Webster v. Dep't of Veterans Affair&. App’x —, 2014 WL 23785, *1 (9th Cir. Jan.

2, 2014)) (“The district court did not abusediscretion by imposing terminating sanctions un

Fed. R. Civ. P. 37(b)(2) on the basis of Websteiflsulhviolations of the court’s discovery orde
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that prevented defendants from conducting meaningful discovery.”).
As the Magistrate notes, plaintiff admits thatreceived the discovery requests, the mg

to compel, and the order granting the motion to conguethe Magistrate is right to infer from I

complete noncompliance (and for some time nowesponsiveness) that “he simply does not ¢

about meeting his obligations as a plaintiff in this case and has no” intention of doing so,
10-11. Cf. O’Connell v. Fernandez-Pob42 F. App’'x 546, 547-48 (9th Cir. 2013) (affirmir
decision to strike answer under FRCP 37aasanction for failure to produce documentg

discovery, failure to file a noticaf appearance after being ordered to do so, and failure to re

to motion for sanctions, and affirming the subseqgesnting of judgment asmatter of law to th¢

defendant).

The Magistrate employs the correct test fodetermining the propriety of dismissal as
a discovery sanction, considering these five factors(1l) the public interest in expeditiol
resolution of litigation; (2) the court’'s need to manage its docket; (3) the risk of prejudice
party seeking the sanctions (here the defendd#d)s)ie public policy favoring disposition of cas
on their merits; and (5) the avadiity of less drastic sanctionSeeR&R at 7 (citingConnecticut

General Life Ins. C0482 F.3d at 1096, ardenry, 983 F.2d at 948). The Court notes that th

tion
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are the same factors which Ninth Circuit courts consider when deciding whether to impose a

terminating sanction against a party pursuamigd. R. Civ. P. 41 for lack of prosecutioBee In

re Eisen 31 F.3d 1447, 1451 (XCir. 1994) (citingHenderson v. Duncair79 F.2d 1421, 14239

Cir. 1986) (citingAsh v. Cvetkqw39 F.2d 493, 496 {Cir. 1984))). Accordingly, the Court has

also considered Ninth Circuit decisions applying five-factor test for purposes of Rule 41(b).

The Magistrate notes Ninth Circuit precedentholding that where it is the violation of

a court order which serves as the basifor the terminating-sanction request factors 1 and 2

(public interest in expeditious resolution of litigation and the court’s need to manage its ¢

D
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support a terminating sanctfowhile factor 4 (the public policy favoring disposition of cases

their merits) weighs against such a sanéfitmaving the third and fifth factors as the critical or

SeeR&R at 7 (citingValley Engineers158 F.3d at 1057, andenry, 983 F.2d at 948). The

Magistrate rightly qualifies this statemehpwever, by noting that the public policy favori
disposition of cases on their meritsnist furthered by litigants, like our plaintiff, who refuse

provide discovery needed for prep#ra of a defense against his claingeeR&R at 11-12 (citing

Inre PPA, 460 F.3d at 1228%f. also Meeks v. Wells Fargo Ba2k14 WL 295171, *2 (E.D. Ca|.

Jan. 27, 2014) (“Only the public policy favoring dispios1 on the merits counsels against dismis
However, plaintiffs’ failure to prosecute thetiao in any way makes disposition on the merits
impossibility. [T]herefore . . . this action [will] ldismissed due to plaintiffs’ failure to prosect
as well as their failure to comply with the court’s order®8tatton v. Ontario Police Dep'2013

WL 6798003, *3 (C.D. Cal. Dec. 17, 2013) (“By failingitdorm the Court of her current addre

on

es.

sal.
an

ite

5S,

to file a First Amended Complaint, and to responth&. . . OSC, plaintiff has not discharged this

responsibility. Inthese circumstances, the publicpéavoring resolution of disputes on the met
does not outweigh plaintiff's failure to comply with court orders or move the case forward.
As to the third factor (the risk of prejudice to the other parties),”[f]ailing to produce

documents as ordered is considerdfigant prejudice” as a matter of lasee PPA460 F.3d al

'See Clear Channel Entertainment / Telewaasic Corp. v. Mexico Musical, In@252 F.
App’x 779, 780 (9th Cir. 2007) (“In general, the fitwo of these factors, expeditious resolutior|
litigation and the district court’s need to manageocket, favor the imposition of sanctions in m
cases...."see, e.g., Aver013 WL 2250990 at *2 (“Plaintiff's digy necessarily implicates bo
the public interest in the expeditious resolution of litigation and the Court’s need to effig
manage its docket, the first and second factors.”) (citbey, alia, Yourish v. California Amplifier

its

)

of
oSt
h
iently

191 F.3d 983, 990-91 (9th Cir. 1999)). This is paraidyltrue where, as here, the petition was fi
nearly three years agdee Pogue v. Hedgpet014 WL 897037, *2 (E.D. Cal. Mar. 6, 20
§Shella Oberto, M.J.) (“The petition has been pending for a lengthy period. The Court th
inds that the ﬁublic’s Interest @xpeditiously resolving this litigatioand this Court’s interest
in managing the docket weigh in favor of dismissal.”).

Qur Circuit has advised that “[t]his policyviaring resolution on the merits ‘is particularf
important in civil rights cases.Fernandez v. City of El Mont&38 F.3d 393, 399 §9th Cir. 199
(quotingEldridge v. Block832 F.2d 1132, 1137 (9th Cir. 1987)). It was plaintiff's responsib
to move his case toward disposition at a redsien@ace and to eschew dilatory or uncooperg
tactics, howevemorris, 942 F.2d at 652, and he has shirkeddhity. In such circumstances, t
public interest favoring resolution of cases onrthegrits does not outwgt the factors which favo
dismissal.See, e.g., Mackenzie v. Ashcrafi08 WL 5111873, *2 (C.D. Cal. Dec. 3, 2008).
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1227 (citingAdriana Int’l Corp. v. Thoerer913 F.2d 1406, 1412{Tir. 1990));see alsR&R at
13, and “[t]he law also presumes prejuditem unreasonable delay””, R&R at 13 (quotirBA).
The Court would further note our Circuit's doig that the party facing possible sanct
may rebut the presumption that his delay has prejudiced the opposing pae#eBPA460 F.3d
at 1228 (citingln re Eisen 31 F.3d at 1452-53 (citingnderson 542 F.3d at 524)). If plaintif
proffered an excuse for delay or noncomplianeg¢were “anything bufrivolous’, the burden of
production would shift to the defendants to stsmme actual prejudice. If the defendants sho
actual prejudice, the plaintiff would have to pexdeighe court that “the claims of prejudice
illusory or relatively insignificant in light of his excuseSee PPA460 F.3d at 1228 (quoting re
Eisen 31 F.3d at 1453 (citation omitted)). Here, hoareyplaintiff has not attempted to proviaiey
excuse for his noncompliance with court-ordered discovery and the concomitant delay ¢
proceedingsseeR&R at 13, let alone a non-frivolous excus§i®nsequently, the presumption sta
that his noncompliance and delay have prejudiced the defendants. That means the Mag
right to conclude that the third of the fivactors favors a terminating sanction against plainti
As to the fifth factor, the Court agrees that there is no reaso to believe that sanctions
short of dismissal would induce plaintif to comply with discovery obligations SeeR&R at 12-
13 (“Warnings and threats of dismissaliply have no effect on plaintiff”) (citinglester 687 F.3d
at 1170-71). As a sister court recently stated, “Chart’'s Order . . . gave petitioner thirty days
comply with the Court’'s order [and] expressly informed Petitioner that the action woy
dismissed if Petitioner failed to [dm]. Plaintiff has failed to resnd . . . or otherwise inform th
Court of his intentions. Accordingly, no othadternative to dismissal is appropriat€alderon v.

Holland, 2014 WL 950367, *2 (E.D. Cal. Mar. 11, 2014).

The Magistrate is also right to conclude that because plaintiff is proceeding in forma
pauperis due to documented indigency, plainti would be unable to pay a monetary sanctior
and the imposition of such a sanction would be fasla means of inducing him to comply with t

Court’s discovery ordersSeeR&R at 12-13 n.7 (citing no casesge, e.g., Kindred v. Dp2014

WL 793095, *3 (C.D. Cal. Feb. 26, 2014) (Collins,(JY]nder the circumstances presented (|.
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plaintiff's pro perand if[p] status), it does not appeaithe Court that there are any less dra

stic

sanctions available for the Court to imposePappas v. Roja013 WL 6145141, *4 (C.D. C

Nov. 21, 2013) (Carney, J.) (“Alternative sanctior@ude: a warning, a formal reprimand, placing

the case at the bottom of the calendar, a fine, the itiggosf costs or attorney’s fees . . .. In the

instant case, however, eaol these possibilities is either inappropriate for a pro se liti
proceeding in forma pauperis under the PLRA or has already been employed with no g
effect.”) (internal citation td/alone v. US Postal Servic833 F.2d 128, 132 n.1{Tir. 1987)).

Therefore the Magistrate (R&R at 14-15Yight to recommend denial of the defendar
request for an award of atteys fees incurred in bringing their motion for sanctigccord

Morrow v. Sacramento DER014 WL 907349, *3 (E.D. Cal. Mar. 7, 2014)]n light of plaintiff's

pant

pparent

Its’

in forma pauperis status, the court has little confidence that plaintiff would pay monetary sgnctions

if they were imposed in lieu of dismissal.Qppedahl v. Orange County Healthcare Age26i4
WL 495624, *2 (CD. Cal. Feb. 6, 2014) (Fitzgerald, J.) (“Other possible sanctions for plair

tiff's

failures are not appropriateth respect to a pro se prisoner litigant seeking to proceed in forma

pauperis.”}

ORDER
The Report and Recommendati@oc #55] is ADOPTEDwithout objection.

Defendants’ unopposed Motion for Terminating Sanction and/or Involuntary Disfissd|l

# 48] is GRANTED in part and DENIED in part as follows:

The First Amended Complaifiboc #16]is DISMISSED with prejudice as a sanction

pursuant to Fed. R. Civ. P. 37(b)(2)(A)(V).

8Accord Briscoe v. Klay$38 F.3d 252, 262-63d Cir. 2008) (“[W]here a plaintiff . . . is
proceeding in forma pauperis, we have upheldisérict Court’s conclusion that no alternati
sanctions existed because monetary sanctionaging attorney’s fees, ‘would not be an effect
alternative.”™) (quotingemerson v. Thiel Colleg@96 F.3d 184, 191 (3d Cir. 2002));

Brown v. Oil States Skagit Smaté64 F.3d 71, 78 n.&{ Cir. 2011) (“We recognize that

the majority of lesser sanctions available to aidistourt are unlikely to create the same incen

to comply in a litigant who proceeds in forma paigpend is therefore essentially judgment prg

'éhar_] for 'She average litigant wipays her own way in court.”{guoting unpublished Fifth Circu
ecision).
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The defendants’ request for an award of attorneys fees, howeR&NI&ED .

As required byFED. R. Civ. P.58(a)(1), judgment will be issued as a separate docum

DATED: March 18, 2014 ﬂ % - Mt/ de/@

VALERIE BAKER FAIRBANK
SENIOR UNITED STATES DISTRICT JUDGE

*See Cox v. Californj®2013 WL 3755956, *2 n.2 (C.D. Cal. July 16, 2013) (Valerie Bj
Fairbank, J.) (citinginter alia, Jayne v. Shermarr06 F.3d 994, 1009{Cir. 2013) (adopting
opinion which concluded, “The Court will issusegparate Judgment as required by Rule 58(c
see alsdravo v. City of Santa Marj&65 F.3d 1076, 1079 n.5 (9th Cir. 2011).

Accord Rainey v. Lipari Foods, IndNo. 13-2225, — F. App’x —, 2013 WL 6038680, *3 (]

Cir. 2013) (“Rule 58(a) generally requires that a judghbe set out in a separate document, . .

(citing Brown v. Fifth Third Bank730 F.3d 698, 699 (7th Cir. 2013Brown v. RecktenwaldNo.
13-2028, — F. AJ)p’x —, 2013 WL 6439653, *2 n.2 (3d Cir. Dec. 10, 2013) (per curiam)
District Court did not comply with the separate order rule set forth in [Rule] 58(a).”).

“To comply with Rule 58, an order must (1)dmdf-contained and separate from the opin
(2) note the relief granted; and (3) omit or substédntanit the district court’s reasons for disposi

of the claims.”Daley v. U.S. Attorney’s Offic838 F. App’x 142, 143 (3d Cir. 2013) (per curiam

(citing LeBoon v. Lancaster Jewish Cmty. Assi®3 F.3d 217, 224 (3d Cir. Ctr. 2007
Conversely, “[a] combined document denominaeadOrder and Judgment,” containing fact
background, legal reasoning, as well as a judgment, generally will not satisfy the
prescription.” In re Taumoepeab23 F.3d 1213, 1217 (10th Cir. 2008¢e, e.g., Daleyb38 F.
ApP’x at 143 (“Here, the District Court’s Memardum Order contained itsasoning for dismissin
Daley’s complaint and therefore did not comply with Rule 58.”).
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

VICTOR SANCHEZ, NO. CV 11-06950-VBF (MAN)
Plaintiff,
V. OPINION and ORDER
DEPUTY RODRIGUEZ et al., (1) Adopting the Report and
Recommendation;
Defendants. - _
(2) Dismissing Amended Complaint
with Prejudice;
(3) Denying Defendants’ Request
for Attorneys’ Fees
This is a prisoner’s civil-rights action und& U.S.C. section 1983. The U.S. Magistr
Judge has issued a Report and Recommendation (“R&R”) recommending that this ag

dismissed with prejudice and terminated as a sanction for failure to comply with court-g

ate
tion be

rdered

discovery obligations. For the reasons that W]lthe Court will adopt the R&R and dismiss the

complaint with prejudice as a sanction under Fed. R. Civ. P. 37.

The Magistrate is right that where a party’s noncompliance with a discovery orde
asserted basis for dismissal as a sanctiongdhg must employ the discovery-specific Rule
rather than relying on Rule 41(b), the general rule governing involuntary dismissal, or on the

inherent authority, so long as Rule 37 is “up to the tasR8eR&R at 5-6 (citingSociete

is the
37

court’s
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Internationale 357 U.S. at 207, ar@hambers501 U.S. at 49 n.14, respectivels®e also Clintor]
v.Jones520 U.S. 681,709 n.42,117 S. Ct. 1636, 1652 n.42 (19P]f)n the informed discretion
of the court, neither the statute nor the ruleswg to the task , theo@rt may safely rely on it
inherent power’ in imposingopropriate sanctions”) (quotirihambersat 501 U.S. at 503ee, e.g.
Glassman v. Raytheon Non-Bargaining Ret. P2&® F. App’x 932, 933 (9t@ir. 2007) (“Nor did
the district court abuse its discretion in granting Raytheon attorneys’ fees under its inherer
rather than Rule 11. We affirm the . . . sfiedinding that Glassman engaged in ‘vexatic
litigation’ by filing her complaintand maintaining her lawsuit, which justifies . . . sanctig
Because Rule 11(c)(2)(A) explicitly prohibits a court from imposing monetary sanctiong
represented party, the judge ‘sgfetllied]’ on her inherent poweo directly sanction Glassmg
where the Rules were not ‘up to the task’ to do so.”) (cithgmber} (other cites omitted).
Considering the motion for a terminating sanction under Rule 37 case law, the Cour
agrees that dismissal of the AC with prejudice is appropriate. As the Magistrate notes (R&
at 6), Rule 37(b)(2)(A) authorizes the court tpose whatever sanctions are just when a party

to comply with a discovery order, up to dismisshpart or all of the party’s claims, and Ry
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37(d)(3) authorizes the same sanctions against a party who fails to respond to interrogatories or

requests for production. “By the very natur@®fanguage, sanctions imposed under Rule 37

be left to the sound discretion of the trial judg@&Connell v. Fernandez-Pob42 F. App’x 546,
547-48 (9th Cir. 2013) (citinGraig v. Far West Eng’g Cp265 F.2d 252, 260 (9th Cir. 1959))

In order to impose the sanction of dismisdaa court must first find that plaintiff's

noncompliance was due to “willfulness, bad faith, or fault."R&R at 7 (quotindienry, 983 F.2d
at 946);see also Anheuser-Busch, Inc. v. Natural Beverage Distriqu®1s.3d 337, 348 (9th Ci
1995) (citingHenry, 983 F.2d at 946 (quotirgelstad v. American Honda Motor C@.62 F.2d
1334, 1337 (9th Cir. 1985)))See, e.g., Volcan Group, Inc. v. Omnipoint Comms., Nw. 12-
35217, 2014 WL 68488, *4, — F. App’x — (9th Cir. Jan3014) (affirming dismissal as a sanctiq
(“The record also supports the district courtsling that Netlogix’s spoliation of evidence resul

from ‘willfulness, fault, or bad faith.™) (quotindnheuser-Busgi69 F.3d at 348).

As the Magistrate notes, “willfulness, bad laibr fault” does not require wrongful intent;
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rather, disobedient conduct not shown to be outside the party’s control is by itself suffig
establish willfulness, bad faith, or faulfeeR&R at 7 (quotinglorgensen320 F.3d at 912, an
citing Henry, 983 F.2d at 948%ee also Hyde & Drath v. Bakeét4 F.3d 1162, 1167 (9th Cir. 199
(citing Henry, 983 F.2d at 948)The Court would note that phintiff has not attempted to show

that his repeated failure to comply with discoery obligations imposed on him by the Federal

Rules and by this court’'s Orders was “outside his control.”"See Hyde & Drath24 F.3d at 116
(“Given the lack of proof corroborating Stonehageclaim [that it had been dissolved and had
current officers and no former aférs under its control to sendi@ depositions], the court did n
abuse its discretion in finding Stonehaven altfand in imposing sanctions.”) (contrast@gneral

Houses v. Marloch Mfg. Corp239 F.2d 510 (2d Cir. 1956) (reversing order which dismi

ient to
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5sed

complaint as a discovery sanction, because pigsrtounsel had submitted affidavits corroborating

his claim that “at the time deposition was notigesi¢lient ‘no longer ha any officers who knev

about the transactions nor any control over the former officers who had such knowledge”)).

Accordingly, the Magistrate is right to find that plaintiff's noncompliance with
discovery orders was willful: plaintiff failed to respond toterrogatories propounded on him
mid-January 2013, then failed to respond to defense counsel’s letter extending plaintiff's
respond to the interrogatories, requiring defendiantide a motion to compel. In April 2013 th
Court issued an Order granting the motion clmmpel and warning aintiff that further
noncompliance could result in the imposition of $ems, including dismissaPlaintiff responded
only by requesting more time to provide discovery, offering no excuse for his pre
noncompliance except the fact that he was incatedrand lacked funds to “get the paper w
wanted by Defendant”, failing to identify any dmoent he did not possess and allegedly coulg
afford to obtain. Plaintiff did nothing with the texisions granted, forcirte defendants to file

motion to compel and then ignog the Court’'s subsequent ordeompelling him to fulfill his
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discovery obligationseeR&R at 8-10, thereby preventingfdadants from conducting meaning

ul

discoverysee Webster v. Dep't of Veterans Affair&. App’x —, 2014 WL 23785, *1 (9th Cir. Jan.

2, 2014)) (“The district court did not abusediscretion by imposing terminating sanctions un

Fed. R. Civ. P. 37(b)(2) on the basis of Websteiflsulhviolations of the court’s discovery orde
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that prevented defendants from conducting meaningful discovery.”).
As the Magistrate notes, plaintiff admits thatreceived the discovery requests, the mg

to compel, and the order granting the motion to conguethe Magistrate is right to infer from I

complete noncompliance (and for some time nowesponsiveness) that “he simply does not ¢

about meeting his obligations as a plaintiff in this case and has no” intention of doing so,
10-11. Cf. O’Connell v. Fernandez-Pob42 F. App’'x 546, 547-48 (9th Cir. 2013) (affirmir
decision to strike answer under FRCP 37aasanction for failure to produce documentg

discovery, failure to file a noticaf appearance after being ordered to do so, and failure to re

to motion for sanctions, and affirming the subseqgesnting of judgment asmatter of law to th¢

defendant).

The Magistrate employs the correct test fodetermining the propriety of dismissal as
a discovery sanction, considering these five factors(1l) the public interest in expeditiol
resolution of litigation; (2) the court’'s need to manage its docket; (3) the risk of prejudice
party seeking the sanctions (here the defendd#d)s)ie public policy favoring disposition of cas
on their merits; and (5) the avadiity of less drastic sanctionSeeR&R at 7 (citingConnecticut

General Life Ins. C0482 F.3d at 1096, ardenry, 983 F.2d at 948). The Court notes that th

tion

s
are
R&R at
g

in

spond

174

IS
to the

es

ese

are the same factors which Ninth Circuit courts consider when deciding whether to impose a

terminating sanction against a party pursuamigd. R. Civ. P. 41 for lack of prosecutioBee In

re Eisen 31 F.3d 1447, 1451 (XCir. 1994) (citingHenderson v. Duncair79 F.2d 1421, 14239

Cir. 1986) (citingAsh v. Cvetkqw39 F.2d 493, 496 {Cir. 1984))). Accordingly, the Court has

also considered Ninth Circuit decisions applying five-factor test for purposes of Rule 41(b).

The Magistrate notes Ninth Circuit precedentholding that where it is the violation of

a court order which serves as the basifor the terminating-sanction request factors 1 and 2

(public interest in expeditious resolution of litigation and the court’s need to manage its ¢

D

locket)
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support a terminating sanctfowhile factor 4 (the public policy favoring disposition of cases

their merits) weighs against such a sanéfitmaving the third and fifth factors as the critical or

SeeR&R at 7 (citingValley Engineers158 F.3d at 1057, andenry, 983 F.2d at 948). The

Magistrate rightly qualifies this statemehpwever, by noting that the public policy favori
disposition of cases on their meritsnist furthered by litigants, like our plaintiff, who refuse

provide discovery needed for prep#ra of a defense against his claingeeR&R at 11-12 (citing

Inre PPA, 460 F.3d at 1228%f. also Meeks v. Wells Fargo Ba2k14 WL 295171, *2 (E.D. Ca|.

Jan. 27, 2014) (“Only the public policy favoring dispios1 on the merits counsels against dismis
However, plaintiffs’ failure to prosecute thetiao in any way makes disposition on the merits
impossibility. [T]herefore . . . this action [will] ldismissed due to plaintiffs’ failure to prosect
as well as their failure to comply with the court’s order®8tatton v. Ontario Police Dep'2013

WL 6798003, *3 (C.D. Cal. Dec. 17, 2013) (“By failingitdorm the Court of her current addre

on

es.

sal.
an

ite

5S,

to file a First Amended Complaint, and to responth&. . . OSC, plaintiff has not discharged this

responsibility. Inthese circumstances, the publicpéavoring resolution of disputes on the met
does not outweigh plaintiff's failure to comply with court orders or move the case forward.
As to the third factor (the risk of prejudice to the other parties),”[f]ailing to produce

documents as ordered is considerdfigant prejudice” as a matter of lasee PPA460 F.3d al

'See Clear Channel Entertainment / Telewaasic Corp. v. Mexico Musical, In@252 F.
App’x 779, 780 (9th Cir. 2007) (“In general, the fitwo of these factors, expeditious resolutior|
litigation and the district court’s need to manageocket, favor the imposition of sanctions in m
cases...."see, e.g., Aver013 WL 2250990 at *2 (“Plaintiff's digy necessarily implicates bo
the public interest in the expeditious resolution of litigation and the Court’s need to effig
manage its docket, the first and second factors.”) (citbey, alia, Yourish v. California Amplifier

its

)

of
oSt
h
iently

191 F.3d 983, 990-91 (9th Cir. 1999)). This is paraidyltrue where, as here, the petition was fi
nearly three years agdee Pogue v. Hedgpet014 WL 897037, *2 (E.D. Cal. Mar. 6, 20
§Shella Oberto, M.J.) (“The petition has been pending for a lengthy period. The Court th
inds that the ﬁublic’s Interest @xpeditiously resolving this litigatioand this Court’s interest
in managing the docket weigh in favor of dismissal.”).

Qur Circuit has advised that “[t]his policyviaring resolution on the merits ‘is particularf
important in civil rights cases.Fernandez v. City of El Mont&38 F.3d 393, 399 §9th Cir. 199
(quotingEldridge v. Block832 F.2d 1132, 1137 (9th Cir. 1987)). It was plaintiff's responsib
to move his case toward disposition at a redsien@ace and to eschew dilatory or uncooperg
tactics, howevemorris, 942 F.2d at 652, and he has shirkeddhity. In such circumstances, t
public interest favoring resolution of cases onrthegrits does not outwgt the factors which favo
dismissal.See, e.g., Mackenzie v. Ashcrafi08 WL 5111873, *2 (C.D. Cal. Dec. 3, 2008).

5

led
)

refore

<

B)
ility
tive
he

=




© 0 N O 0o b~ W N P

N NN RN DN RN DN NN R R R R B R R R B R
0o N o oo M WO N P O ©O 0N O oMM DN R O

1227 (citingAdriana Int’l Corp. v. Thoerer913 F.2d 1406, 1412{Tir. 1990));see alsR&R at
13, and “[t]he law also presumes prejuditem unreasonable delay””, R&R at 13 (quotirBA).
The Court would further note our Circuit's doig that the party facing possible sanct
may rebut the presumption that his delay has prejudiced the opposing pae#eBPA460 F.3d
at 1228 (citingln re Eisen 31 F.3d at 1452-53 (citingnderson 542 F.3d at 524)). If plaintif
proffered an excuse for delay or noncomplianeg¢were “anything bufrivolous’, the burden of
production would shift to the defendants to stsmme actual prejudice. If the defendants sho
actual prejudice, the plaintiff would have to pexdeighe court that “the claims of prejudice
illusory or relatively insignificant in light of his excuseSee PPA460 F.3d at 1228 (quoting re
Eisen 31 F.3d at 1453 (citation omitted)). Here, hoareyplaintiff has not attempted to proviaiey
excuse for his noncompliance with court-ordered discovery and the concomitant delay ¢
proceedingsseeR&R at 13, let alone a non-frivolous excus§i®nsequently, the presumption sta
that his noncompliance and delay have prejudiced the defendants. That means the Mag
right to conclude that the third of the fivactors favors a terminating sanction against plainti
As to the fifth factor, the Court agrees that there is no reaso to believe that sanctions
short of dismissal would induce plaintif to comply with discovery obligations SeeR&R at 12-
13 (“Warnings and threats of dismissaliply have no effect on plaintiff”) (citinglester 687 F.3d
at 1170-71). As a sister court recently stated, “Chart’'s Order . . . gave petitioner thirty days
comply with the Court’'s order [and] expressly informed Petitioner that the action woy
dismissed if Petitioner failed to [dm]. Plaintiff has failed to resnd . . . or otherwise inform th
Court of his intentions. Accordingly, no othadternative to dismissal is appropriat€alderon v.

Holland, 2014 WL 950367, *2 (E.D. Cal. Mar. 11, 2014).

The Magistrate is also right to conclude that because plaintiff is proceeding in forma
pauperis due to documented indigency, plainti would be unable to pay a monetary sanctior
and the imposition of such a sanction would be fasla means of inducing him to comply with t

Court’s discovery ordersSeeR&R at 12-13 n.7 (citing no casesge, e.g., Kindred v. Dp2014

WL 793095, *3 (C.D. Cal. Feb. 26, 2014) (Collins,(JY]nder the circumstances presented (|.
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plaintiff's pro perand if[p] status), it does not appeaithe Court that there are any less dra

stic

sanctions available for the Court to imposePappas v. Roja013 WL 6145141, *4 (C.D. C

Nov. 21, 2013) (Carney, J.) (“Alternative sanctior@ude: a warning, a formal reprimand, placing

the case at the bottom of the calendar, a fine, the itiggosf costs or attorney’s fees . . .. In the

instant case, however, eaol these possibilities is either inappropriate for a pro se liti
proceeding in forma pauperis under the PLRA or has already been employed with no g
effect.”) (internal citation td/alone v. US Postal Servic833 F.2d 128, 132 n.1{Tir. 1987)).

Therefore the Magistrate (R&R at 14-15Yight to recommend denial of the defendar
request for an award of atteys fees incurred in bringing their motion for sanctigccord

Morrow v. Sacramento DER014 WL 907349, *3 (E.D. Cal. Mar. 7, 2014)]n light of plaintiff's

pant

pparent

Its’

in forma pauperis status, the court has little confidence that plaintiff would pay monetary sgnctions

if they were imposed in lieu of dismissal.Qppedahl v. Orange County Healthcare Age26i4
WL 495624, *2 (CD. Cal. Feb. 6, 2014) (Fitzgerald, J.) (“Other possible sanctions for plair

tiff's

failures are not appropriateth respect to a pro se prisoner litigant seeking to proceed in forma

pauperis.”}

ORDER
The Report and Recommendati@oc #55] is ADOPTEDwithout objection.

Defendants’ unopposed Motion for Terminating Sanction and/or Involuntary Disfissd|l

# 48] is GRANTED in part and DENIED in part as follows:

The First Amended Complaifiboc #16]is DISMISSED with prejudice as a sanction

pursuant to Fed. R. Civ. P. 37(b)(2)(A)(V).

8Accord Briscoe v. Klay$38 F.3d 252, 262-63d Cir. 2008) (“[W]here a plaintiff . . . is
proceeding in forma pauperis, we have upheldisérict Court’s conclusion that no alternati
sanctions existed because monetary sanctionaging attorney’s fees, ‘would not be an effect
alternative.”™) (quotingemerson v. Thiel Colleg@96 F.3d 184, 191 (3d Cir. 2002));

Brown v. Oil States Skagit Smaté64 F.3d 71, 78 n.&{ Cir. 2011) (“We recognize that

the majority of lesser sanctions available to aidistourt are unlikely to create the same incen

to comply in a litigant who proceeds in forma paigpend is therefore essentially judgment prg

'éhar_] for 'She average litigant wipays her own way in court.”{guoting unpublished Fifth Circu
ecision).
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The defendants’ request for an award of attorneys fees, howeR&NI&ED .

As required byFED. R. Civ. P.58(a)(1), judgment will be issued as a separate docum

DATED: March 18, 2014 ﬂ % - Mt/ de/@

VALERIE BAKER FAIRBANK
SENIOR UNITED STATES DISTRICT JUDGE

*See Cox v. Californj®2013 WL 3755956, *2 n.2 (C.D. Cal. July 16, 2013) (Valerie Bj
Fairbank, J.) (citinginter alia, Jayne v. Shermarr06 F.3d 994, 1009{Cir. 2013) (adopting
opinion which concluded, “The Court will issusegparate Judgment as required by Rule 58(c
see alsdravo v. City of Santa Marj&65 F.3d 1076, 1079 n.5 (9th Cir. 2011).

Accord Rainey v. Lipari Foods, IndNo. 13-2225, — F. App’x —, 2013 WL 6038680, *3 (]

Cir. 2013) (“Rule 58(a) generally requires that a judghbe set out in a separate document, . .

(citing Brown v. Fifth Third Bank730 F.3d 698, 699 (7th Cir. 2013Brown v. RecktenwaldNo.
13-2028, — F. AJ)p’x —, 2013 WL 6439653, *2 n.2 (3d Cir. Dec. 10, 2013) (per curiam)
District Court did not comply with the separate order rule set forth in [Rule] 58(a).”).

“To comply with Rule 58, an order must (1)dmdf-contained and separate from the opin
(2) note the relief granted; and (3) omit or substédntanit the district court’s reasons for disposi

of the claims.”Daley v. U.S. Attorney’s Offic838 F. App’x 142, 143 (3d Cir. 2013) (per curiam

(citing LeBoon v. Lancaster Jewish Cmty. Assi®3 F.3d 217, 224 (3d Cir. Ctr. 2007
Conversely, “[a] combined document denominaeadOrder and Judgment,” containing fact
background, legal reasoning, as well as a judgment, generally will not satisfy the
prescription.” In re Taumoepeab23 F.3d 1213, 1217 (10th Cir. 2008¢e, e.g., Daleyb38 F.
ApP’x at 143 (“Here, the District Court’s Memardum Order contained itsasoning for dismissin
Daley’s complaint and therefore did not comply with Rule 58.”).
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