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INTRODUCTION
At bottom, Defendant’s opposition isdsl on little more than a faulty premis

that processing must precedeess to court records.

Although Courthouse News disputes Defendant’s erronessessment of the
extent of the delays in access at \teatSuperior, it does not deny that Ventura
Superior is experiencing serious budget shortfalls, or that those shortfalls have I
staffing shortages and othehallenges that may dgléhe processing of new
complaints. But whether Defendant lestablished good cause for those processin
delays is not the question before t@igurt. Courthouse News is not asking
Defendant to spend money ortraxstaff for processing, dor his already-busy staff
to process new complaintayafaster. All that Courthouse News is seeking is a
preliminary injunction directing Defendatt cease his practice of not allowing
Courthouse News’ reporter to see thesléhan ten new unlimited jurisdiction
complaints that are filed each day until atteey have been fully processed, thereby
allowing same-day access to these puldaords and bringing Ventura Superior in
line with the many other stassd federal courts acros®thation that provide same-
day access to new complaints beforképguocessing. Indeed, the failure of
Defendant’s premise is evident from the fiogt many of these other courts are faci
staffing and budget difficulties of their owlout nevertheless do not require reportel
who visit the court every day to wait to see new complaints until after those cour
have finished the full range of adminidive tasks associated with processing.

Defendant cannot justify the delays in access at his court in light of the
presumptive First Amendment right of access to civil court complaints, or even u
the common law right of access. Chutise News has thus shown a likelihood of
success on the merits sufficient to warrajunative relief and, aset forth below, has
satisfied the other factors that must be cagr&d by this Court asell. Accordingly,
this Court should issue a preliminary injtina to prevent the continued deprivation
of timely access to publicourt documents as this case proceeds.
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RESPONSE TO DEFENDANTS STATEMENT OF FACTS
A response to certain factual mattersfeeth in Defendant’s opposition papers

is necessary before proceeding to the tm@f his arguments against Courthouse
News’ request for injunctive relief.

A.  Courthouse News Does Not Dmite That Ventura Superior Is Short-
Staffed And Facing Serious Budget Difficulties, But Courthouse News Is
Not Asking Defendant Or His StaffTo Work Faster Or Spend Money

Defendant devotes much of his oppositaomd supporting papers to a discuss

of the staffing and budget difficulties hi®@t is facing. But as explained in
Courthouse News’ opening papers, CourtleoNsws is not asking Defendant or his
staff to process records any faster or tengpmore money by hiringdditional staff.
All that Courthouse News is seekingaipreliminary injunction order requiring
Defendant to cease his practice of deny@agirthouse News’ reporter, who visits
Ventura Superior on a daily basis to ewithe newly filed unlimited jurisdiction
complaints, with access to those complauntsl after full processing. With that
barrier removed, Courthouse News will haaene-day access teege complaints, as
is customary in other courts for repagevho visit every day for the purpose of
reviewing new civil filings:

Accordingly, while Courthouse Nevegpreciates the staffing and budget
difficulties that Ventura Superior is ungatedly facing, and does not dispute that
these difficulties are affectingentura Superior’s ability tprocessew filings in a

' In his opposition, Defendant accusesi@oouse News of being “incredibly
misleading” for purportedly suggtng that his staff “need ‘only’ process ‘fewer tha
eight complaints per court day.” Opgt 2. Courthouse News suggested no such
thing. The portion of Courthouse Newgiening papers tha&tefendant complains

about notes only that during the four-weedcking period it used to measure delays i

access, Courthouse News’ reportefieaved 152 new unlimited jurisdiction
complaints, “on average fewthan eight complaints per court day.” Courthouse
News’ MPA, at 6. Courthouse News doex dispute that the staff at Ventura
Superior processes large amounts of caabrds, just as other courts do.
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timely manner, those difficulties are larg@iyelevant to the preliminary injunction
that Courthouse News seeks.

B.  Not Only Does Ventura Superior Ba Access Until After Processing, But
Courthouse News CannoSee New Complaints dtil After They Have
Been “Approved For Public Viewing’

Through the Declaration of Cheryl Katzar (“Kanatzar Decl.”), on which
Defendant relies for much of the evidengigupport for his opposition, Defendant
acknowledges that not only does his court“goant access to ‘partially processed’
complaints,” but indeed, that he does paivide access until after a complaint has
been both “processed” and “approved for publewing.” Kanatzar Decl., Y 21, 35

In addition, although Courthouse Newslhearlier estimated that an average
fifteen new unlimited jurisdiction complas are filed each day, Sept. 28, 2011
Declaration of Julianna Krola{Krolak Decl.”), 1 10, acording to Defendant, that
number is even lower — less than ten unkaijurisdiction complaints are filed each
day? Before Courthouse News’ reporter caew those complaints, however, they

2 According to paragraph 14 of the KanatBeclaration, Ventura Superior “receives

approximately 8 civil unlimited complaints an a daily basis.” However, in an emai

from Court Program ManagerliziCamacho attached agltibit H to the Kanatzar
Declaration, Ms. Camacho states that tburt receives “on average 6” unlimited
complaints each day. Most thfese complaints are “droppetf” in paper form at the
public filing windows and processed by “bamdunter” Court Processing Assistants
(“CPAs"), who are responsible for opagia new file, issuing a case number and
providing conformed copies to counsel. K&aa Decl., {1 15, 16. In addition, som
complaints (1) are placed in drop boxes ledatear the clerk’s office in the same
building, where civil filings can be placgudior to 5:00 p.m., (2) faxed or emailed to
the court, in which case the CPA generat@sintout of the document, (3) delivered
by messengers in bulk to unattended “Wdw 14,” or (4) arrive by mailld., 11 4,

13, 31. The fact that there are severaiyepoints for new complaints is typical for
state trial courts. Supplemental Declematof William Girdner (“Supp. Girdner
Decl.”), 117. In any evenat Ventura Superior, none thfese entry points are very
far away from each other. Supplemeraklaration of Julianna Krolak (“Supp.
Krolak Decl.”), 1 12.
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must be processed by Court Processing Assist(“CPASs"), aftewhich time they are
“approved for public viewing.” In the case of “newly appointed” CPAs, their
processing is subject to a “quality control review&.( a double checking process)
performed by supervisor, Ms. Martha Maughlin, who looks for any errors in
processing and, if errors are found, returns them back to the newly hired CPA, w
then corrects the errors and resubmits illeed the supervisor for approval. This
process can “take from one to several ddy&anatzar Decl., Y 34-35.

C. Defendant’s After-The-Fact And Eroneous Analysis Of Delays Based
Solely On Computer Records Is Ingfficient To Rebut The Delays In
Access Courthouse News’ Rmrter Personally Obsrved And Experienced

ho

Defendant also disputes the extent of the delays in access at his court, clajming

on the basis of an after-the-fact compuealysis performed by his Court Program
Manager, Julie Camacho, tadurthouse News’ reportdulianna Krolak had same-

day access to many more complaints tiwhat she actually saw on a same-day basis

during the tracking exercise described in tygening declaration, and that many oth
complaints were available “the day aftecegpt,” again contrary to what Ms. Krolak
actually experienced.

In so doing, Defendant is employingegtic that is all too common in those
courts where Courthouse Newas experienced delays — outright denial that they 4

at all, or an argument that they are nobad as what Courthouse News is reporting.

In most instances, these discrepancies $tem a failure of on-the-ground court statf

* Defendant employs fourteen CPAs, inchglone hired in August 2011. Kanatzar
Decl., 11 6, 29. However, Ms. Kanatzhres not specify how many CPAs are
considered to be “newly appointed” suchttthe complaints they process are subje
to the “quality control” process describan paragraph 34 of her declaration.

* Ms. Camacho does not specify whether heresfees to the “day after receipt” refe
to calendar days or court days. To #&xéent they refer to court days, even by
Defendant’s own accounting, the “day afteceipt” could mean actual delays that a
much longer, given intervening weekends and court holidays.
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to actually carry out access ptiaes that are supposed toibeplace. In this case, Ms.

Krolak has, on many occasions, requesteskcomplaints thadccording to Ventura
Superior’s California Court Case Managent System (“CCMS”), should have
already been placed in the di@ bin, but in fact were nah the media bin and were
not available for review. Similarly, Ms. Klak has on several casions requested to
see complaints that, accandito CCMS, were supposed to be on the shelves but {
in fact not on the shelves and thus simylaot available for review. Supplemental
Declaration of Julianna Krolak (“Supirolak Decl.”), at {{ 8-10. Thus, by
Courthouse News’ own experience, the miation that Defendant relies on for his
assessment of access delays — the CCMIi&Gtion history” screen — does not alway;
accurately reflect the actual locatiohVentura Superior’s records.

Defendant’s assertion of what liemputer recordshow is not an adequate
basis to contradict the contemporanewasking exercise Ms. Krolak personally
performed and described ver September 28, 2011 dectava. Krolak Decl., {f 12-
13. Nowhere in Ms. Camacho’s declapatdoes she state that she personally plac
any of the complaints that were the basis of her analysis in the media bin or othg
verified that particular complaints werefarct placed in the media bin on a particulg
date. As such, she haspersonal knowledge of wherparticular complaint was
actually put in the bin and made availablévis. Krolak. In contrast, Ms. Krolak’s
tracking exercise was based on her fasith knowledge of what she personally saw
and experienced on her daily visits to Ventura Superi@. ~t was based entirely on
the on-the-ground reality of what wascurring. Krolak Decl., { 12-18¢ee also
Supp. Krolak Decl., 11 2-7. Given all oighDefendant’s assertions that the delays
reported by Courthouse News “conflictemery way with what the actual data
shows,” Opp. at 5, cannot be credited.

D. Defendant’s Focus On E-Filing Is A Red Herring

Defendant insists that his court is difat from other courts that provide sam
day access because Ventura Superior isn@&-filing court and is thus “burdened by
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the substantial administrative task impd$y the need to process by hand every
document filed with the couft.Opp. at 2. There argeveral responses to this.
First, Defendant suggests that the laclediling at Ventura Superior means h|s
d
with the court” above and beyond those faceattner courts. Opp. at 2. But the fact

|4

staff faces burdens associated with thedn® “process by hand every document filg

Is that many state courts in Califor@iad around the country do not have e-filing
programs, or only have thefor limited case typesha thus similarly “process by
hand” every or almost every document filedh the court. Indeed, e-filing is a
relatively new invention. For most of th@enty-one years th&@@ourthouse News has
been in existence, courts have procdskecuments “by handind have still managed
to ensure that news reporters who \esiery day have access to the newly filed
complaints at the end of the dageeSept. 27, 2011 Declaration of William Girdner
(“Girdner Decl.”), 1 13 & Exh. 3; Suppmental Declaration of William Girdner
(“Supp. Girdner Decl.”), 11 12-14.

Secongdnumerous courts that do not ha+éling programs, or only have e-
filing programs for limited case types, curtly provide reporters who visit every day
with same-day access to neamplaints. In Californiahese courts include, but are
not limited to, the superior courts forticounties of Los Andes, San Francisco,
Santa Clara, Alameda, Contrasta and Riverside. In af these courts, all or most
of the court filings are, as in Venturappessed “by hand.” The same is true for many
other state courts across the country. Girdner Decl., Y 13-14, 16 & Exh. 3; Supp.
Girdner Decl., 11 12-14.

Third, even though federal district couniave largely converted to e-filing,
many of these courts, including the Northamd Central Districts of California,
continue to require case-initiating documents such as complaints to be filed in
traditional paper form. Girdner Decl., 11 15, & Exh. 3; Supp. Girdner Decl., § 15

Fourth, far from improving timeliness of aess, e-filing and other electronic
technologies often bring withém delays in access, becauaserts often make e-fileg
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documents available only aftearious administrative taskhave been completed or
after information has been entered intonpdex electronic case management syster
For example, at the Oran@ounty Superior Court, which like Ventura Superior no
uses CCMS and in addition has anled program provided by a private vendor,
access to new complaints has beenydgldy these electronic technologies, and
complex commercial cases, which are requicelde e-filed, take even longer on
average to be made available feview than paper-filed complaintsSupp. Girdner
Decl., 11 8, 10. Similarly, at the Eighth Juidl District Court in Las Vegas, reporter
saw the majority of new civil complaintsy a same-day basis until the court switchg
to mandatory e-filing. Following that switcthe court began requiring reporters to
review new complaints at computer termg)diut this system resulted in complaints
not being available for viewing until theydafter filing, due to the fact that
complaints did not appear on the terminaisl after they had been “accepted” by th

clerk’s office, and only after the terminalsthizeen updated to reflect the new filifgs.

> Consistent same-day access to new civilglaints used to be the rule in Orange
County. In the past, a boxtw new complaints was delived to reporters near the
end of each court day so that they caedew the complaints and, once finished,
return them to court staff. Thes Angeles TimetheOrange County Registeand
the Daily Journalall checked the new filings, asddCourthouse NewsToday, the
exclusive means of reviewing new comptairs on computer terminals, where
reporters view scanned versions of papedfdemplaints and e-filed complaints afte
court staff has posted thenr foublic viewing. Most unlimited civil complaints are
not made available until at least one ¢alay after filing,and many are delayed
longer, with e-filed complex complaints taking longer oasrage to be made availab
than paper-filed complaints. Orange Coustthus a prime example not only of the
tradition of same-day access, but the reeeosion of that tradition in some courts

prompted in large part by the very electronic technologies Defendant suggests are

needed to provide timely media acceSsipp. Girdner Decl., 19 8-10.

® After Courthouse News brougthese delays to the attention of the court, the cou
adopted a new system: an electronic in-feature at public access terminals at the
courthouse through which reporters see gxacdhat the clerk’office sees as new

complaints flow in throughout the dag.omplaints can be viewed as soon as they
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Girdner Decl., T 13 & Exh. 3; Sept. ZB)11 Declaration of Christopher Marshall
(“Marshall Decl.”), 1 6;Supp. Girdner Decl., T 11.

l.
DEFENDANT MUST BE PRELIMINARI LY ENJOINED FROM ENFORCING
HIS POLICY OF DENYING COURTHO USE NEWS SERVICE ACCESS TO
NEW CIVIL UNLIMITED COMP LAINTS UNTIL AFTER THE
COMPLAINTS HAVE B EEN FULLY PROCESSED

As set forth in Courthouse News’ opening memorandum, this Court should

issue the requested preliminary injtinon barring Defendant from enforcing his
policy that newly filed complaints are nptblic documents, subject to review by

Courthouse News and others, until after siedords have been fully processed and |

some cases subject to a further quality mdneview. Courthouse News has satisfig
all of the requirements for theliminary injunction to issue.

A.  Courthouse News Seeks Only TBreliminarily Enjoin Defendant From
Enforcing His Rule That Treats Court Records As Non-Public Until They
Have Been Fully Processed; TiB Is A Prohibitory Injunction

The parties dispute whether the prelimyneajunction is “prohibitory,” that is

whether it will prohibit Defendastfrom acting, or whetherig “mandatory,” that is,
it would require Defendant take certain action. Toéhextent these labels even
matter — Courthouse News is entitledhe preliminary injunction even under a
heightened standard — the prelimyarjunction Courthouse News seeks is
prohibitory.

The same four-part test applies redesd of whether the requested prelimina
injunction is deemed “prohibitory” or “endatory.” The only difference in the

cross the electronic equivalent of the intakenter at the clerk’sffice, even if court
staff has not yet reviewed, processedi/anmanually uploaded the complaint for
electronic viewing. Girdner Decl., § 13Bxh. 3; Marshall Dec] 1 6. Notably, a
return to same-day accesssnachieved by that court mmanner that mirrors the
preliminary injunctive relief Codhouse News is seekingthis case: the court simply
ceased requiring Courthouse News to w@gee new complaints until after clerk’s
office staff had completed dain processing tasks.
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analysis is that a truly mandatory preliminary injunction should not be granted “u
the facts and law clearly favor the moving partipahl v. HEM Pharmaceuticals
Corp, 7 F.3d 1399, 1403 {oCir. 1993) (affirming the grant of a mandatory
preliminary injunction). But mandatoigjunctions remain appropriate where
“extreme or very serioudamage will result.”"See Marlyn Nutraceuticals, Inc. v.
Mucos Pharma GmbH & Cp571 F.3d 873, 879 {oCir. 2009).

Mandatory injunctions are disfavorbdcause they are difficult to undo.
Mastrovincenzo v. City of New Yor35 F.3d 78, 90 (2d Cir. 2006). Thus, and
because the distinction between prohibitang mandatory innpctions, as well as
determining what is the “status quo,l@sgely a matter of semantics, a court
distinguishing between the two should foamswhether it will be difficult to reverse
the effects of the injunctive reliefd. For this reason, an injunction that merely
prevents the government from enforcinguaatawful policy is seen as prohibitory.
See idat 90. Such injunctions are eagilydone: the agency can just go back to
applying its policy should it defeat the lawsuit.

As Defendant’s opposition makes cleagrthis only one obstacle to Defenda
providing Courthouse News and othelghmsame-day access to newly filed civil
complaints: his policy that filed records stube “processed, filed and approved for
public viewing.” Kanatzar Decl., | 35ee alsdsirdner Decl., § 26 & Exh. 7
(Defendant stating policy that records aog approved for public viewing “until the
requisite processing is completed.Absent the processing-before-access
requirement, the records would be availabléhe press and the public regardless o
how many employees the court had availablperform the processing. That is, the
records would be accessible whileyhwere awaiting such processing.

The preliminary injunction simply seeks bar Defendant from enforcing this
processing-before-access policy, an assexi its claimed authority to “approve
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records for public viewing.” Should Defendant ultimatelyin this lawsuit, he can
resume his policy of denying access until spotcessing is completed. As such,
there is no reason to apply a heightened standard.

Defendant’'s arguments to the contrarg anthout merit. As Defendant notes,

prohibitory injunction is seen as preservihg last uncontested status quo. Opp. at

11. The key words are “last unconteste8&e Blanco v. American Acad. of Forens
Sciences2010 U.S. Dist. LEXIS 20698, *5 {aCir. 2010) (“Although issuing such a
order would technically require an affirthae act on the part of defendant, it would
arguably not upset the status quo betweenwo parties, because their relationship
would simply be returned to its pre-conflict state for the duration of these
proceedings.”).Defendant’s processing-before-assgolicy, and the denial by the
court of same-day accessshaways been contested by Courthouse News. Ifitis
that Ventura Superior has “never” granted access “to partially processed compla
there is no uncontested position — no status-guoowhich to return. However, the
preliminary injunction would ‘@turn” the parties to the historical position in which
the press was routinely granted the accemtsGburthouse News seeks by this actio
and by which the public enjoys its undised First Amendment right of access.

B. Courthouse News Has Satisfied & Of The Four Requirements For A
Preliminary Injunction

As set forth in Courthouse News’ openimgmorandum, to obtain a

preliminary injunction, the moving party siudemonstrate that (1) it is likely to
succeed on the merits; (2) it is likelydoffer irreparable harnm the absence of
preliminary relief; (3) the balance of equdigps in its favor; and (4) an injunction is
in the public interestWinter v. Natural Re Def. Council, In¢.555 U.S. 7, 24-25,
129 S. Ct. 365, 172 L. Ed. 2d 249 (2008).

" Notably, Defendant never cites to theumttpreliminary injunction sought, referring
instead to the language oktiComplaint and the ultimatelief sought. Opp. at 10.
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Courthouse News has satisfied each requirefhent.

1. CourthouseNewsHas Shown A Likelihood Of Success On The Merits, Or
At Least Raised Serious Questions, Because Defendant Has Not Met His
Burden To Satisfy The First Amendnent’s Stringent Test For Justifying
Even Temporary Denials Of Access

Courthouse News has demonstrated ithiathighly likely to succeed on the

merits of this action. Defendant has conceded that the public has a First Amend
right of access to civil court records.né Courthouse News has demonstrated that
Defendant cannot justify denying sameydaccess to neuwivil complaints.

a. The Public Has A First Amaendment Right Of Access To Civil
Complaints
As set forth in its opening memaoi@dum, the public has a First Amendment

right of access to civil court records, which necessarily includes complaints.
Defendant has conceded this poiseeMem. of Points and Authorities In Support @
Defendant’s Motion to DismisgDocket #21), at 18 (“CN&lleges that it has both a
constitutional and common law right of accassourt records, and that such acces
must be timely. Ventura Superior Court does not dispute either proposition.”).
That concession is all that is neediedthe qualified protection first announce
in Richmond Newspapers v. Virginiéd8 U.S. 555, 579-81, 100 S. Ct. 2814, 65 L.
Ed. 2d 973 (1980), to attach. In order to overcome the qualifjetiof access, and
permissibly impose delays in acceBgfendant must now demonstrate:

® Alternatively, if the moving party can gntlemonstrate “serious questions going t
the merits,” rather than“ékelihood of success,” the ptiminary injunction may issue
nonetheless if the balance of hardships sparply toward the movant, so long as
there is a likelihood of irreparable injurpdithe injunction is in the public interest.
Alliance For The WildRockies v. Cottrell632 F.3d 1127, 1135(Cir. 2011).

® Courthouse News also will prevail @a common law claim. However, since
Defendant has conceded the First Amendment right of access, Defendant’s failu
meet the burden necessary to overcomeright is in itself sufficient for the
preliminary injunction Couhouse News seeks.
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(1) The existence of a right of mparable importance to the First
Amendment that is threatened by palaccess to the court records;

(2) A substantial probability of irrepaske damage to the asserted right wil

result if access is not withheld; and

(3) A substantial probability that altetives to withholding access will not

adequately protect the asserted right.
Phoenix Newspapers, Inc. v. it States District Courtl56 F.3d 940, 949 {<Cir.
1998); Associated Press v. District Copt05 F.2d 1143, 1145-46"ir. 1983);
United States v. Brooklie685 F.2d 1162, 1168-69{ir. 1982).

Defendant, however, attempts to avoid this analysis by framing the “right” ¢
access at issue in a far too limited waccording to Defenant, Courthouse News
can only succeed if it has a First Amendmagtt of same-day acces©Opp. at 12.

This is not the proper analysis. Thenporal characteristics of the denial in
access are considered in them®l part of the analysis, the three-part test for whet
the First Amendment right can be abridged inecd situation. It is not part of the
threshold determination of whether the First Amendment right exists at all. The
relevant threshold inquiry is not the “tiadn” and “logic” of same-day access; it is

rather the “tradition “ and “lag” of access to a type of doment as a general mattelr.

Thus,in Associated Presshe Ninth Circuit first aalyzed whether or not the
public had a First Amendment right of accessetmrds filed in the course of criming
pre-trial and trial proceedings. Ordjter it answered that threshold question in the
affirmative did the Ninth Circuit move on the second layer of the analysis, that is
whether the trial court’s rule delayingcass until after a judicial review of each
record was an acceptable infringement on that right. 705 F.2d at 1146. The Nin
Circuit did not look at the public’s “right acfame-day access” to such records as a
threshold question, as Defendant would have this Court do. Other courts that ha
analyzed delays in court access have simgileohsidered the propriety of the delay i
the second part of the analysiSee, e.gln re Charlotte Observei882 F.2d 850, 856
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(4™ Cir. 1989) (considering whether propogednimal delay” was acceptable in ligh
of established First Anmelment right of accessglobe Newspaper Co. v. Pokaski
868 F.2d 497, 507 (1st Cir. 1989) (considgrproposed delay in access as part of
least restrictive means analysiBC Subsidiary (KNBC-TV), Inc. v. Superior Cour
20 Cal. #1178, 1219 & n. 42, 86 Cal. Rptr. 2@8 (1999) (subjecting a temporary
sealing of court records to “agting First Amendment scrutinyEstate of Hearst67
Cal. App. 3d 777, 785, 136 Cal. Rptr. 82977) (considering proposed delay in
access as part of least raditie means analysis). Thedtition” and “logic” analysis
presented by Defendant is thus irrelevant.

Defendant also contends that he neely provide “reasonable” access becau
(1) that is all California law requireand (2) the Supreme Court acknowledges
“reasonable limitations” in accessiRichmond Newspaper©O©pp. at 15-16. As to th¢
first point, Cal. Gov't Cod& 68150(l), which requireseasonable access,” certainly|
cannot operate as a limitation First Amendment rightsSeePress-Enterprise Co. v
Superior Court478 U.S. 1, 13-14, 106 S. @735, 92 L. Ed. 2d 1 (1986)Rfess-
Enterprise II) (holding that Cal. Penal Code8%8’s allowance of a closed hearing
upon a showing of reasonable probabilitthafm must incorporate the more
demanding standards of the three-part te&$)to the second pointhe later cases thg
interpretedRichmond Newspaperworking off of the formulation proposed by Justi
Brennan in his concurrencasticulated the three-part test for the very purpose of
determining what those reasonable limitations might be.

% One point in Defendant’s “tradition” atysis does bear a response. Defendant
proffers a “Report Card” produced by Cowrtise News as eweace of a lack of
tradition of same day access. Opp. aHowever, that repodard was produced to

document the recent deteriomatiin access, not as an historical overview of access

SeeSupp. Girdner Decht 1 4. For example, Orga County historically provided
same-day access, but now has a bad grades®océthe recent deterioration in that
access that appears to be largely dubdantroduction of CCMS and e-filindd. at
19 8-10.
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Thus, with the fact of the public’s First Amendment right of access to civil
complaints established, the questiowlsether Defendant has met his burden of
proving that his particular denial atcess — denying public access until after
processing — overcomes the presumption of access.

b. Defendant’s Justifications ForHis Policy Of Denying Access Until
After Full Processing Are Wholly Insufficient To Satisfy The Strict
Three-Part First Amendment Test

Although the First Amendment right of access is not absolute, it can only be
overcome in “rare” circumstances and “ofdy cause shown that outweighs the value
of openness.Press-Enterprise Cov. Superior Court464 U.S. 501, 509 (1984)
(“Press-Enterprise”). As determined by the thrgeart test set forth above,
Defendant has not evenroe close to overcoming this presumptive right.

Beginning at paragraph 30 of her declaration, Ms. Kanatzar lists several rgasons

why, as she puts it “it is not possiblegoarantee ‘same-day access’ to newly filed
civil unlimited complaints.” However, this not a list of reasons why it is not
“possible” to grant same-day acces&ather, it is a list of reasons why ghecessing
of new complaints may be delayEdOnly later in her declaration does Ms. Kanatzgar
finally assert four interests that purpemly justify Defendant’s processing-before-
access rule: (1) safety and security of court personnel; (2) ensuring that financia
information in fee application waivers isgtegorivate; (3) concerns about filing fee

1 Among these asserted reasans (1) the need for newlyléd civil complaints to be
delivered from their various points of entngo the court to the “new filings desk;”

(2) court closures due to budgetary shortfgB3$ certain other complaints that require
initial approvals from a judicial officer;nal (4) the “quality control review” process
the court uses for newly-appointed CPAs.n&tar Decl., {1 31-34In addition, Ms.
Kanatzar points to the fact that certaomplaints are accompanied by TRO reques}s
that need to go to judicial officers immediatety;,at § 33, but as noted in Courthouse
News’ moving papers, it is not seekingreaday access to these complaints.
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checks; and (4) the possibilitgat a complaint receivddr filing might later be
rejected:’

Evenassumingarguendathat these interests wouldiséy the first prong of the
First Amendment test, they do not passs&eond or third prongs because for each
interest raised, there is no substantial plolity of irreparable injury and there are
clear alternatives to Defendant’s policydenying access until after full processing.

First, Ms. Kanatzar assertsaihshe cannot let reporters go “behind the count
to review new civil complaints, and thidie court’s “current policies prohibit
members of the general public from acceggirocessing desks where new unlimite
civil complaints are maintaingafior to processing.” Katzar Decl., 1 35-36. But
as is demonstrated by examples of access procedures used by othesee@itdner

21n the latter part of her declaration, M&@natzar implies that Courthouse News is
somehow requesting to see new complaints before they have been “filed” with th
court. Kanatzar Decl., 11 35, 37-40. the extent Defendaig somehow suggesting
that a document is not “filed” until sommdefined point after has been fully
processed by court staff, susiiggestions have moerit. The righbf access to court
records attaches when those records @oengted to the court for its consideration
and action — an event that has historicegn referred to as filing, and sets the
relevant date for determimgy whether that document hashdiled in a timely mannet
under the applicable statute of limitaticarsd other laws and les. Any technical
definition of “filing” that results irthe court’s having possession of a document
submitted in the context of the court’s adicatory powers but that is categorically
excluded from public access until some undeieed time as court administrators
decide they will make it available for pubinspection (even if only for a relatively
short time) is antithetical to principles afcess guaranteed by the First Amendmer
Seee.g, Leucadia, Inc. v. Applied Extrusion Techs.,.J®98 F.2d 157, 164 (3d Cir.
1993) (“by submitting pleadings and motionghe court for decision, one ... eXpose
oneself [to] public scrutiyt’) (quotation omitted)accord Rocky Mt. Bank v. Google
2011 U.S. App. LEXIS 7867, at *3, 39 Media L. Rep. 1783@%. 2011) (common
law right of access applied even though rdsdiad been lodged rather than filed;
such documents were judicial records subjeche right of accss). Indeed, Ventura
Superior acknowledges this by dating recasifiaving been “filed” on a earlier date
even if the record is not processed uatiater date. Kanatzar Decl., { 13, 16.
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Decl., § 13 & Exh. 3, whilenany courts allow reportets go behind the counter to
review new complaints, and/or allow repostén remove complaints directly from th
desks of intake and processing clerksy¢hare many ways to provide same-day
access that do not involve behind-the-deuccess or havingporters directly
access complaints on the desks of processingake clerks. For example, numero
courts provide same-day access to memplaints by making them available for
review for a defined window of time at tkead of the day, after which time they can
be sent along for further processing.n&dimes complaints are provided in a box o
basket; sometimes by some atheethod. Some courts reqelithe reporter to show g
leave collateral (such as a driver’s licensg@ress pass); direct that review be
performed in a designated area; comply wittheck-out procedure; or even require
the reviewing reporter to obtain a security cleararag, @ Live-Scan clearance).
Girdner Decl., 1 13-16 & Exh. 3; Marshall Decl., 77 4-6.

But even if permitting Courthouse News’ reporter to go behind the counter
and/or directly access processing desks werenly way that same-day access col
be provided, the justification offered by M&anatzar is not sufficient to show why
this would not be “workable.” Asagic as the Employment Development
Department shooting no doulas, Ms. Kanatzar fails to offer any specific reason
why that isolated incident, no doubt involving an extremely deranged person,
somehow translates into tigeea that a credentialed repanteho visits the court on a
daily basis and has done so fbe last ten years is a setyirisk. Many courts allow

13 |f Ventura Superior wished, it couldrther facilitate thigprocess by requiring
complaints to be “dropped” in a designapgace to make it even easier to retrieve
them later in the day, or even by requiringtigs to file an extra copy of complaints.
Many other variations on this procedure available as wellindeed, there are as
many different ways of providing same-dagcess before full pcessing as there are
courts. SeeGirdner Decl., 1 13-16 & ExB; Marshall Decl., {1 4-6.
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reporters to go behind the counter and diyesccess processing desks; if Defendan
was really concerned, hewd require Ms. Krolak to obtain a security clearance.
SecondMs. Kanatzar asserts that VeraBuperior’'s practice of delaying
access until after full processing is necessamnsure the “privacy of litigants.”
Kanatzar Decl., § 37. But thenas clear that complaints apeiblic documentsand
“when a plaintiff invokes the Court’s authiyrby filing a complaint, the public has a
right to know who is invoking it, and towdwhat purpose, and in what mannein”
re NVIDIA 2008 WL 1859067, at *3 (N.D. Cal. 2008). As for fee waiver
applications, these are separate docunamdsas evidenced by the fact that other
courts handle fee waivers and yet still provide access prior tpradessing, there arg
clearly alternatives for maintaining the comidiality of these applications that do n
require access to the complaints to blaykd. Supp. Girdner Decl., 11 12-13.
Third, Ms. Kanatzar claims that allowiragcess to new complaints until after
they have been fully processed wouldlate Ventura Superior’s “accounting
protocols” because filing feehecks are attached to thenneomplaints until after they
are processedd.,  38. Again, Ventura Superisrnot the only court that handles
such checks, and this has not stoppéérotourts from providing timely access.

There are alternatives for addressing toiscern short of imposing a no-access-untj

full-processing policy. The most commohthese is to remove checks from

complaints right awaySeeGirdner Decl., 13 & Exh. 3; Supp. Girdner Decl., T 16.

Fourth, Ms. Kanatzar asserts that Ventura Superior cannot allow access to
complaints until after they have bektly processed because it is possible a
complaint might be “rejected” for filinggand allowing access to such complaints
would not “ensure and promote public trasd confidence in the Court and its
filings.” Id., § 39. As with Defendant’s othgstifications for delayed access,
Ventura Superior is not the only court thejiects complaints from time to time, and
yet this has not stopped other courts fqomviding reporters with access to new
complaints before they have been fully ggesed. The reason for this is clear: give
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the importance of the constitutional rightsssue, timely access is appropriate ever

it occasionally results in a complaint being esved by the press that is later rejected.
Ms. Kanatzar offers no reason why this wbalode the “public trust and confidence
in the court, and in fact, nomxists. Even compiiats that are later rejected are public

records, access to whichadsles the public to oversee the court’s diligence and
fairness in accepting complaintSee Richmond Newspapetd8 U.S. at 572 (noting
public interest in overseeing workings of ttwurts and observing, that “[p]eople in &
open society do not demand infallibility from their institutions, but it is difficult for
them to accept what theyeaprohibited from observing.”).

Finally, Ms. Kanatzar asserts that Ventura Superior’s current practice of
delaying access until aftercamplaint has been procedseomplies with California
law,” but as discussed above, neither Califahstatutes or rules of court can justify
providing a lesser degree of access tlsaguaranteed by the First Amendment.

Thus, Defendant cannot show a “substantial probability” that allowing
Courthouse News to access new complaints before full pragessuuld irreparably

damage the interests he site support his policy ofcaess-after-processing, nor can

he show that there are not alternativeysvaf addressing his concerns that do not
involve delaying access until after procegsi Accordingly, Courthouse News is

likely to succeed on the merib$ its First Amendment claim or, at the very least, hgs

raised “serious questions” that “involve a felrance of success oretmerits” so as to
justify injunctive relief. E.g., Gilder v. PGA Tour936 F.2d 417, 422 {SCir. 1991).

2. Absent Injunctive Relief, Courthous News Will Be Irreparably Harmed
Courthouse News has also shown thaill suffer irreparable injury of both a

constitutional and non-compensable nasheuld the injunction not issue.

a. Denial Of The First AmendmentRight Of Access To Court Records,
For Even Minimal Times, Constitutes Irreparable Injury That
Supports the Issuance of A Preliminary Injunction

As set forth in Courthouse News’ opening memorandum, the deprivation o

First Amendment rights, for even minin@agriods of time, constitutes irreparable
18
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injury. See Elrod v. Burngl27 U.S. 347, 357, 96 6t. 2673, 49 L. Ed. 2d 547
(1976). Defendant’s sole basis for oppgsihis well-established principle is the
remarkable assertion that it should not extend to the First Amendment right of ac
to court records and proceedings becausedheof court access is distinct from the
right of free speech. Opp. &f. Defendant is wrong.

The Supreme Court, in first articulad) the court access right, explained that
the First Amendment right of access to court proceedings is derived from and is
essential component of freedamhspeech. As the high court’s plurality wrote:

Free speech carries with it some freedortisten. ... Wht this means in

the context of trials is that therBi Amendment guarantees of speech and

press, standing alone, prohibit government from summarily closing

courtroom doors which had long been ope the public at the time that

Amendment was adopted.

Richmond Newspaper448 U.S. at 576Gee alsad. at 577 (describing the right of
court access as “assured by the amalgatiheoFirst Amendment guarantees of speg¢
and press, and their affinity to the rigiftassembly is not without relevanceig; at
580 (“We hold that the right to attend crimitiaéls is implicit in the guarantees of th
First Amendment; without the freedomadtiend such trials, which people have
exercised for centuries, important aspectseddom of speech and ‘of the press col
be eviscerated.”)id. at 587-88 (“The structural model links the First Amendment
that process of communication necessarnafdemocracy to survive, and thus entai
solicitude not only for communication itself, but also for the indispensable condit
of meaningful communication.”) (Brennah, concurring) (citation and footnote
omitted). See also Globe Newspaper Co. v. Superior Cd&T U.S. 596, 604-05,
102 S. Ct. 2613, 73 L. Ed. 2d 248 (1982) (describing the purpose of the First
Amendment right of access as “to endila this constitutionally protected
‘discussion of governmental aifa’ is an informed one”).

This finding has been echoed by #ppellate courts that have applied

19

REPLY IN SUPPORT OF Case No. CV11-08083R (MAN

MOTION FOR PRELIMINARY INJUNCTION
#75582 v1 saf

lCESS

an

bch

e

ild
[0

S
ons




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO~ W N PP O © 0 N~ o 0o » W N B O

Richmond Newspapeatside of the context of physical access to criminal
proceedings.See, e.g., Publicker Indus., Inc. v. Cohé33 F.2d 1059, 1067 (3d Cir.
1984) (civil proceedings and recordslew York Civil Liberties Union v. New York
City Transit Authority 652 F.3d 247, 254 (2d Cir. 2011) (administrative adjudicatg
proceedings) See also Hartford Coant Co. v. Pellegrino380 F.3d 83, 100 (2d Cir.
2004);Rivera-Puig v. Garcia-Rosarj®83 F.2d 311, 322-23YLCir. 1992) (each
characterizing court access rights as free speech).

As a result, the denial of the constitutional right of court access is an
“irreparable injury” that will satisfy that requirement of a preliminary injunctiSee

Huminski v. Corsone886 F.3d 116, 156 (2d Cir. 200Q9ourthouse News Service V.

Jackson 2009 U.S. Dist. LEXIS 62300, &t3, 38 Media L. Rep. 1890 (S.D. Tex.
2009). The irreparable nature of the injisyurther pronounced when the denial of
access results the media’s inability to brimgely news coverage to the public abou
newsworthy eventsSee Detroit Free Press v. Ashcr@®3 F.3d 681, 694-95 {&Cir.
2002); Supp. Girdner Decl., 1 2-3.

Defendant further errs in suggesting ttiet right of access is more properly
described by the reasoning of the three-judge pluraligjonichins v. KQED438
U.S. 1, 9-10 (1978), a case decided two years b&fimtenond Newspaperdn
Houchinsthe Court considered the press’s right, above and beyond that of the p
to access certain closed portion of a county jail.at 2-3. To the extent the
Houchinsplurality opinion remains good lavt,does not accurately describe the
constitutional right of access to court and court-like proceedifgsCal-Almond,
Inc. v. U. S. Dep'’t of Agriculturé60 F.2d 105, 109 n.2%&Cir. 1992) (explaining
that whileHouchinssays no “general” right of access to governmental informatiot
“the line of cases froRichmond Newspapets Press-Enterprise ltecognizes that
there is a limited constitutional rigtd some government information'Detroit Free
Press 303 F.3d at 710-11 (applyir®RjchmondNewspapersstead oHouchinsto
determine right of access to adnsinative adjudicatory proceeding).
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b. Courthouse News Will Also SuffemMNon-Constitutional Harm If The
Preliminary Injunction Is Not Granted

As also set forth in Courthouskews’ opening memorandum, Courthouse

News will suffer irreparable e, independent of its constitutional injury, because
inability to report on new actions in a timatyanner will result in a loss of customer
goodwill. Although commercial injuries may otherwise be compensable with
retrospective monetary relidiecause such relief istpad by the 11th Amendment, i
Is an irreparable injury that will suppdlrte issuance of a preliminary injunctioSee
California Pharmacists Ass’'n v. Maxwell-Jql§63 F.3d 847, 852 {oCir. 2009).

Defendant claims that Courthouse Neéless of goodwill is not concrete, and
that Courthouse News must provide evicethat it has already experienced such
losses to demonstrate irreparable harmp.@t 18. But although the Ninth Circuit
requires that a loss of goodwiibt be entirely speculativ€olorado River Indian
Tribes v. Town of Parkei7r76 F.2d 846, 849-50 (9th Cir985), it does not require
that such loss have already occurred or evereb@in to occur. It is sufficient that
there be evidence of a “threatened” lospmrispective customers and goodwill, and
the resulting “possibility ofrreparable [harm].”See Stuhlbarg Int’l Sales Co. v. Joh
D. Brush & Co, 240 F.3d 832, 841 {oCir. 2001).

The evidence that Coudbse News has presentedeGirdner Decl., | 28;
Supp. Girdner Decl., 1 2-3, is thus sufficiemestablish irreparable harm in the for

of an un-compensable loss of goodwiill.
3. The Balance Of Eaities Tips In Favor Of Courthouse News
As set forth in Courthouse NeWwspening memorandum, the balance of

equities tips sharply in favor of grantingetpreliminary injunction. As discussed
above, as long as Defendant enforces losgssing-before-access policy, the press
and through the press, the public, are dénheir First Amendment rights of access
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and information about the wdrlgs of Ventura Superidf.

Defendant again relies on its financiahiiations to tip the balance of equities
back in its favor. However, as discusséve, Courthouse News is not asking this
Court to make Ventura Superior spend moey, or reassigstaff, or make any
similar resource adjustment. The problemasthe lack of resources. The problem
Defendant’s insistence on denying accessetoly filed complaints until after they
have been fully processed. As furtldéscussed above, each of the concerns
Defendant has about providing access pridmal processing cahe addressed in
ways that do not infringen Courthouse News’ and the public’s First Amendment
rights, and do not require Defendantéallocate his existing resources in any
significant way. SeeJackson2009 U.S. Dist. LEXIS 62300, at *14 (concluding
injury to Courthouse News outweigheagyadamage any injunction requiring same-
day access could cause Houston court clerk).

4, ThePreliminary Injunction Will Serve The Public Interest

Defendant’s contention that the puliliterest will not be served by the
preliminary injunction must besjected on similar ground3.As discussed above,

4 Defendant downplays this constitutional injury by characterizing it as one born
Courthouse News alone. Opp. at 19-Blbwever, even iCourthouse News’
constitutional injury could be so easilysthissed, the contention is inaccurate. As
discussed above, Courthouse News ahdranembers of the media function as
surrogates for the public, gatheritige news on the public’s behalRichmond
Newspapers448 U.S. at 572-73. Moreover, st forth in Courthouse News’
opening memorandum, Courthouse News itseitfions as a pool reporter for other
members of the media who are not ablednd a reporter to the court every d&ge
Girdner Decl. f1 7, 10 & Exh. 2; Courthouse NewsfPA at 5. And news coverage
is highly sensitive to delays in access. Vhiiiere is timely access; reporters flock
the source of news, and the conversass true. Girdner Decl.,  32.

1> Defendant again argues here that thet Binsendment right of access is a distinct
right from the right of free speech, and tbaty the latter strongly serves the public
interest. Opp. at 20. As discudssbove, that assertion is wrongeesupra at
Section 11(B)(2)(a).
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providing Courthouse News and others vatitess to newly filed complaints before
processing has been complewa not harm the public intest in any way. All of
Defendant’s concerns can be addressed in ways that do less damage to the
constitutional right of acces$

THERE IS NO BASIS FOR DEFENDANT’'S REQUEST
THAT THIS COURT REQUIRE A “SIZEABLE BOND”

This Court has “discretion to dispensih the security requirement, or to

request mere nominal securityhere requiring securityould effectively deny acces
to judicial review.” Cal. ex rel. Van De Kamyp. Tahoe Reg’l Planning Agencs66
F.2d 1319, 1325 (9th Cir. 198@)nding proper the district court’s exercise of its
discretion to waive bondgmended on other groundé75 F.2d 998 (9th Cir.);
Barahona-Gomez v. Rent67 F.3d 1228, 1237 (9th Cir985) (determining nominal
$1,000 bond in class action not to be an almigiscretion). ndeed, the waiver of
bond is proper in any case, such as this mmehich the court concludes that there i
no realistic likelihood oharm to the defendanBarahona-Gomez 67 F.3d at 1237.
Defendant requests that the Court reqGioairthouse News to post a “sizeablg
bond,” ostensibly to cover the costs “sta$ources” that Defendant contends he
would be compelled to increas the event this Courtaers injunctive relief. But
again, Courthouse News is not asking Defendant to process cases any more qu
or to hire more staff. Simply requirifigefendant to cease his practice of delaying
access to new complaints until full procegsdoes not in and of itself cost a single
penny; requiring Defendant ppovide same day access to complaints even if they
have not yet been fully processed need not involve anything morde¢hamimis

' Defendant also argues that the granththe preliminary injunction will create a
slippery slope for the granting of more inimesaccess rights. Opp. at 22. Howeve
this is irrelevant for the purposes of fm@priety of the very limited relief sought
here. But even so, the #®&-part constitutional scrutiny designed to help courts
draw bright lines in future cases.
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costs associated with, for example, pasihg a box where newly-filed complaints
could be placed for media review durindefined window of time at the end of the
day, together with minimal staff tinte walk over new complaints to the box

(although this staff time codlbe eliminated altogether if Courthouse News’ reporter

was simply permitted to access the deskgrotessing and intalaerks as reporters
do in other courts). In addition, there midge minimal staff timeo accept collateral
or oversee a check-out proceeluBut none of these thingsstify the “sizeable bond”
Defendant seeks.

Moreover, Defendant fails to agmiate that such procedures woalohinate
the staff time that is currently consumagcurrent review procedures used by
Ventura SuperiorSeeKrolak Decl., 11 6, 9-10. Court&dways have and always will
devote some resources to comply wita donstitutional obligation to make their
records open and accessible to the pulifigg., NBC Subsidian20 Cal. £ at 1226
(“The need to comply with the requiremermif the First Amendment right of access
may impose some burdenstoml courts.”). Thus, tl relevant question for the
purposes of considering the bond questiamiswhat the cost of providing access tq
court records is, but rather what, if aaglditional, incremental cost of providing
timely versus delayedccess would be.

Defendant’s request for a “sizable borsthbuld thus be rejected, and this Cot
should waive or at least require @ minimal bond from Courthouse News.

CONCLUSION
Defendant’s opposition boils down teshnsistence that he and his staff cann

possibly do what so many other state amtfal courts in California and across the
country have been able &a@complish without any undue lolen: allow news reporter
who visit every day for the specific purpadereviewing the day’s new complaints t(
see those new complaints o ttame day they are filed, even if the full range of

administrative tasks associated with pssieg those complaints have not yet been
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completed. Such an assertion is simpdy credible, let alone sufficient to overcoms
the First Amendment rights at issue her&ven the common law right of access.

Not only is Courthouse News highly likely prevail on the merits of its claims

but as a matter of law, it widluffer irreparable harm absewtief, and the balance of
hardships tips decidedly in its favor. dardingly, Courthous®&lews respectfully
requests that the Court enter the prelimynajunction it has requested: namely that
Defendant be preliminarily enjoined froamforcing his policy otlenying Courthouse
News Service access to new unlimitedgdiction civil complaints filed at the
Ventura County Superior Court until after they have been fully processed and
“approved for public viewing,” and that Bendant be further directed to provide
Courthouse News’ reporter with access tw mmlimited civil complaints no later tha
the end of the day in which they are filexcept in those instances where the filing
party is seeking a TRO or other immediate relief or has properly placed the filing
under seal. In addition, for the reasorsfegh in its openingnemorandum and in
this reply brief, Courthouse News alsoegvs its request that the bond requirement
waived or set ab nominal amount

Date: November 7, 2011 HOLME ROBERTS & OWEN LLP
RACHEL MATTEO-BOEHM
DAVID GREENE
LEILA KNOX

By: _/s/ Rachel Matteo-Boehm
Rachel Matteo-Boehm
Attorneys for Plaintiff

GOURTHOUSE NEWS SERVICE
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