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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

JOINT STOCK COMPANY, et al.,
Plaintiffs,
V.

RIVIERA TRAVEL AND TOURS,
INC., et al.

Defendants.

Case No. CV 11-8362- BRO (AJWX)

FINDINGS OF FACT AND
CONCLUSIONSOF LAW AFTER
COURT TRIAL

And Related Counter-claims

INTRODUCTION

On October 7, 2011, Plaintiff Jointd@k Company, that is Aeroflot, the

Doc. 257

Russian Airline, (“Aeroflot”) brought thiaction against Riviera Travel and Tours and
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its owner, Caren Tumanian oltectively, “Riviera”), alleging, among other things, i
violation of: (1) fraud; (2) tdious interference ith contracts; (3) breach of contrac
(4) breach of agency; and, (5) injunctive relief and disgorgement of profits unde
California Business and Professions Cedetion 17200. (Dkt. No. 1.) On
September 17, 2012, Riviera Counterclainai@ging: (1) racketeering, in violation
of 18 U.S.C. § 1962; (2) tortious interfereneigh contract; (3) tortious interference
with prospective economic advantage; (@hspiracy; (5) declaratory relief; (6) trad
libel; (8) defamation; (9) breach of the coaat of good faith and fair dealing; (10)
fraud; (11) trade libel; (12) negligent superen; (13) unjust enrichment; and, (14)
injunctive relief and disgorgement pfofits under California Business and
Professions Code section 172@Mong others. (Dkt. No. 76.)

Federal law recognizes Aeroflot as a “foreign sta®ee28 U.S.C. § 1603.

Thus, the Court has federal diversity jurcdmbn pursuant to 28 U.S.C. section 1332.

There is no right to a jury trial.

After summary judgment motions on botdes, the Court proceeded to trial
Plaintiff's cause of action for injutige relief under California Business and
Professions Code section 17200. In addition, the Court tried six of Riviera’s col
claims, for trade libel, defamation, tonti® interference with prospective economic
relations, unjust enrichment, injunativelief under California Business and
Professions Code section 17200, and dedayatlief. (Dkt. Nos. 187, 191, 194.)

The Court also heard Riviera’s action agiMr. Alexey Aleksadrov for Conversiol
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All causes of action against Mr. AndreypWwkshonov had previousheen dismissed.

On March 5 through M&h 6, 2014, March 11 tbugh March 12, 2014 and

March 17, 2014, the Court trigdis matter. The Court Baconsidered the parties’

trial briefs, the witnesses and evidence preskhy both sides at trial in the case, as

well as arguments of counsel, Plaintif®¥oposed Findings of Fact and Conclusions

of Law, (Dkt. No. 254), Defendants’ Objgans to the Proposed Findings of Fact a
Conclusions of Law,(Dkt. No. 255) and Plaintiffs’ Reply (Dkt. No. 256.)
Accordingly, the Court makes the followiftgndings of Fact and Conclusions of
Law.
1.
FINDINGS OF FACT

A. Admitted Facts

Plaintiff Aeroflot and Defendant Riviera g to certain proposed findings, which the

Court finds as true.
1. At all times relevant to this Vesuit, Aeroflot was and is: (a) a
corporation organized and existingder the laws of the governmern
of the Russian Federation with ggincipal place of business in

Moscow, Russia; (b) an instrumentaldlya foreign state in that it is

! Riviera’s Objections consist predominantly of gany opinions regarding ¢hevidence presented.

The objections are OVERRULED to the extentabgections are inconsistent with the Court’s
findings of fact and conclusions of law.
Any finding of fact which constitutes a conclusioilaw is hereby adopted as a conclusion of |
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separate legal person, a majority of whose shares or other owne
interest is owned by éhgovernment of the Russi Federation; and
an airline engaged in the intetimaal transportation of passengers

air.

. As with other airlines, Aeroflot sells its tickets in various ways,

including sales through travel agetitat are authorized to reserve
seats from Aeroflot's inventory and to sell Aeroflot tickets to the
general public in accordance witlréarules and prices established |

Aeroflot.

. Riviera Travel and Tours, Inc. &sCalifornia trael agent in the

business of reserving and selling aelitickets with airlines such as
Aeroflot utilizing a computerized global distribution system knowr

SABRE.

. Until December 8, 2010, Riviera was one of approximately 17,00

retail travel agencies authorizemsell Aeroflot tickets.

. SABRE is a computerized global dibution system used by airlines

and travel agents, including Aeroflabhd Riviera, which contains: (&
the current inventory of available ke seats in each class of servig
and (b) the corresponding fare basid éare rules applicable to eack

seat and class of service.

6. The SABRE system allows subscripitravel agents to: (a) reserve
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airline seats from availablairline inventory; and (b) price and pay for

those seats in accordance withhauized fares anthre rules.

7. The fares and fare rules pulblesl by Aeroflot, and many other
airlines, are contained in tI$ABRE system and are used to
automatically price Amflot tickets.

8. The Airlines Reporting Corporain ("ARC") acts as a clearing hou

2
®

for the processing and payment of airline tickets booked and sold by

travel agencies using the SABRE system.
9. As a result of Riviera's condu&eroflot terminated its business

relationship with Riviera on or about December 8, 2010.

10. Tumanian admitted that she subndttesed tickets for refund over a

period of two to two and a half months.

11. Tumanian admitted that she kept the practice of submitting the
fraudulent refunds secret fromegyone other than her business
manager.

12. Tumanian further admitted that she did not stop submitting used
tickets for refunds until she was caugit surprise audit conducted
by ARC.

B. Trial Testimony
The following summarized testimony reflects the testimony presented to ti

Court in the order in which it was presentathjch the Court finds to be relevant an
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credible.
1. Andrey Novokshonov
Mr. Novokshonov serves as Aeroflogeneral director for the United

States and has done so since September 28H@king” in the airline context mean
when an agent makes a reservation. #msas the reservation is properly complet
an agent may issue tickets against this redgenv. Each airline has a fare structure,
selling airline seats in different classes avg®e. In booking a ticket, a travel agent
should book a seat corresponding tolibeking class of service in the airline
inventory at the time. “Invalid booking clasEservice” means Ht the travel agent
booked one class of seat when the clasenfice was unavailable in the airline
inventory at the time. Novokshonov beliswbat invalid booking of classes of
service constitutes fare abusgeroflot loses revenueghen a travel agent makes
invalid bookings are made. A debit mema@ document created by the airline and
sent to the travel agengyhen a financial dicrepancy exists, iessence where the
airline states that thieavel agency owes it money. ot refers to the debit mema
as an agency debit memoADM. ARC acts as a cleaghouse, with payments froi
a travel agent’s sales goingalngh ARC to the airline.

In May 2010, Aeroflot employees dmeered fare abuse by Riviera. The
Aeroflot employees, who woekl at Los Angeles Interhianal Airport, brought the
issue to the attention of Aeroflot execatsvin New York. Thereafter, Aeroflot

conducted an audit. Aeroflaudited all ARC agencidsr 2010. The employees
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analyzed whether there waslifference between the fareariged and the ticket flow

The audit identified three travabencies where there wdege discrepanes, one of
which was Riviera.

As a result of the audit, on Novemi2§, 2010, Novokshomwomet with Riviera

owner, Ms. Caren Tumanian. #te time of the meeting, Aeflot had previously ser

Riviera debit memos totaling $60,000, approately $35,000 of which was related
fare abuse. In addition, the audit identff§140,000 in lost revenue to Aeroflot as
result of the booking discrepaas. After the November 26, 2010 meeting, Aeroflo
identified that approximately 80 per centtloé 400 fare memos camhed fare abuse
None of the 400 debit memos contained eritk of permission to Riviera to issue
those tickets. Novokshonov’s review of uatire file does not reveal a documents
authorizing the booking practice. After thed#t, Aeroflot determined that Riviera’s
fare abuse violations totaléb400,000. Tumanian agreed to pay $30,000 to Aerofl
a sign of good faith, pay undisputed ADIslisd identify disputed ADMs. Aeroflot
requested payment for the violations wstven (7) days of the meeting.

Exhibit 24, initialed by thgarties, describes the Mamber 26, 2010 meeting.
During the meeting, Tumanian (or any atReviera person) never stated to the
Aeroflot employees at the meeting thatraéftot authorized the fare violatiofisAt the

meeting, Tumanian offered to pay $30,@30a sign of good faith and pay all debit

® From September 2010 and after, no one fromdRavever informed Nakshonov that fare abuse
ADMs were not improper because the bookings were authorized by Aeroflot.
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memos to which they agreed. On Debem3 and December 7, 2010, Tumanian

described her account of the November tinge Tumanian’s letters, Exhibits 26 and

31, explained that Riviera was ready to stéte a lapsed $70,000 bond. In additio

Tumanian offered to pay tlw®rrect debit memos and corttethers. Tumanian stated

her willingness to pay Aeroflot $30,000. Orecember 8, 2010, Aeroflot terminated

its relationship with Tumanian and Rivieflche next day, Riviera provided a check
Aeroflot in the amount of $30,000, whi&eroflot eventually credited to Riviera’s
debt. Riviera never provided a list@disputed or undisputed ADMs.

No one within Aeroflot North Americhad the authority to permit a travel
agency or traveler to book a higher classaiice and pay for it as a lower class o
service. Any bookings outsidke rules required written permission from Aeroflot.
one at Aeroflot has permission to authorizeazel agency to issue a ticket in a clag
of service which is unavailable at then& of booking. Anyone at Aeroflot who
authorized Riviera to issue tickets at a di#f# class of service than the one for wh
they paid would be fired.

In April 2011, Novokshonov noticeddhRiviera had been submitting used
tickets for refunds. SABRE les require travel agents who seek to issue a ticket
outside the pricing mechanism provided®%BRE must receive permission from tl
airline. After Riviera’s December 8 terminan, Riviera began acting as a sub ager
and booking Aeroflot tickets through the BRE system. A customer would not be

able to discern whether Riviera waas authorizes Aeroflot agency.
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Exhibit 103 is an internal Aeroflahemorandum where Novokshonov details

the decision by Andrey Yurievich Kalmykov terminate the contract with Riviera.
Thereafter, Novokshonov informed ARC ofvi@gira’s inability to issue new Aeroflot
tickets.

The sales manager of Aeroflot New Yatated in correspondence to Airline
Reporting Corporation (ARC) that Resia was an incongtent agency.

2. Alexey Aleksandrov Testimony

Mr. Aleksandrov serves as the advisotha Ministry of Transportation in
Russia. Prior to his current position, Assiadrov worked for Aeroflot for 19 years.
During his tenure with Aeroflot, Aleksarar worked as a maintenance engineer,
flight service manager, deputyanager for Aeroflot in Gree and in Toronto, Cana
and culminated in his service as the gahmanager for Aerodit Los Angeles.
Aleksandrov began his position as the ogjeles general magar on November 272
2010.

Four days later, Aleksandrov attedde meeting with Sergei Maksunov,

Aeroflot’s previous general manager indAngeles, Tumanian and another Riviera

employee. The purpose of the meeting was an introduction and to discuss the

previously provided ADM shoing fare abuse, totaling 8800. When confronted

D

with the topic, Tumanian stated that sleeded time to research the issue and provide

an answer to Aeroflot. At thmeeting, Riviera also agretxprovide Aeroflot with

explanations of the ADMs and a schedule of payments within seven (7) days on the
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undisputed ADMs. During the November 2610 meeting, neither Tumanian, nor
any Riviera representative, ever mentiotiezltopic of receiving verbal authorization

from Aeroflot for the fare abuse violatis. Aleksandrov doesn’t remember Tumanjan

talking about being willing tpay a particular amount. Aleksandrov signed Exhibit 24,

the minutes generated from that meetinghiBit 25 reflects Aleksandrov’s letter of
December 3, 2010 confirming that he pamd additional ADMs with Tumanian on
December 1. During the December 1, 20h6eting Tumanian never stated that she
had been given verbal authorization fronré{ot to book the airline seats at a higher
class of service but charge agariat a lower class of service.

At a December 3, 2010 meeting, Tumaragneed to provide the letter of credit
requested by Aeroflot. She failed to pide a schedule for payments or any
explanation regarding the ADMs. Exhidis, the December 3, 2010 letter written by

Tumanian, requests additional time to eevithe ADMs and states her agreement to

(4%

provide a check for $30,000 to Aeroflot. €gfically, Tumanian aged to provide th
$30,000 check the following Monday (Decembe2010) as a gesture of Riviera’s
good will. Tumanian also complained abéwroflot's conduct in Los Angeles.
Later, on December 7, 2010, Aleksamddelivered additional ADMs with
Riviera and again met with Tumanian. Tunaanreiterated her intent to pay Aeroflot

$30,000 as a gesture of good will. She aésiated her intention to obtain a new

10.
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$70,000 line of credit in favor of Aerofl6tAgain, Tumanian never mentioned that
she (or anyone at Riviera) had received akduthorization to book a fare at a high
class, but charge the priftter a lower class of serviceTumanian never provided a
schedule of payments or explanation of the fare violations.

On December 8, 2010, Aleksandr@ceived permission from Aeroflot’s
Commercial Director, Mr. Kalmykov, tomminate Riviera’s status. Kalmykov’s
decision was conveyed tooMokshonov who emailed Tumanian that Riviera’s age
status was to be terminated. On December 9, 2010, Aleksamétovith Tumanian
where Tumanian provided himitiv a $30,000 check, Exhibit 34Aleksandrov neve
told Tumanian that Aeroflot would reinstaRiviera if Riviera paid the $30,000, ratk
he believed the check to demonstrateiéta’s good will. Neither Novokshonov nor
Aleksandrov had the authority to re-instRligiera’s agency stas. The necessary
permission would have twome from Moscow.

Aleksandrov never heard any statemenégle by Aeroflot employees that
Riviera was a fraudulent or illegal compaBased upon Aleksanov’s knowledge of
the rules, no one at Aeroflot directed Rra to issue tickets at discounted rates.
SABRE rules require written permission frahe airline to deviate from the rates.

I

* Aerofiot also required Riviera to provide a $75,8@Mk guarantee in addition to the reinstatem
of the $70,000 line of credit.

> Neither Tumanian nor anyone eleRiviera ever asked Aeroflto return the $30,000 check.
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3. Dragan Drobnjak Testimony

Mr. Drobnjak works a sales manager for Aeroflot, USA. Drobnjak began
Aeroflot 22 years ago, first as a tickegireservation agent, then ARC supervisor,
followed by manager of reservations and ¢tokg. Aeroflot next promoted Drobnja
to sales manager for AeroflolSA. As a sales manag@&robnjak develops sales fo
Aeroflot in the United States and inteaatith travel agencies. Drobnjak also

processes debit memos. He has, as appais duties, used and continues to use t

SABRE system on a daily basisle is certified on the SBRE system and a certified

specialist for ARC. In addition, Drobnjaerves on a board which is consulted by
ARC on various issues, including fraubBrobnjak serves as a member of the

Computerized Airline Sales Mager Association (CASMA) .

SABRE is a global reservation systencdn be utilized for reservations, sales

and ticketing of airline tickets. All airlanticket seats are divided by the class of

with

ne

service, or reservatidmooking designators (RBDS)Each class of service is assigned

a unique letter code, or RBD. &aletter has ansasigned fare basi®de and rules.
The fare basis code determines the poicehe ticket. “Inventory” describes the
number of seats available within a class@ifvice. The revele department of
Aeroflot, located in Moscow, determines th@mber of seats to assign to each RBI

This process works through SABRE and Akoprovides SABRE with access to it

6 . . . .
There can be multiple classes of service within one cabin. For example, economy class ma
multiple classes of serviceithin it, for example, economy, and full fare refundable.
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inventory. The inventory is automaticallpdated. Fares are dolwaded through the

Airline Tariff Publishing Company. SABRE also lists the schedules, fare basis and

price chargeable for availabtickets. Drobnjak does not have authority to change

inventory. Based upon his expamnce, he would expect every employee of Aeroflo
understand that they lack the authoritgh@ange the inventory plan established in
Moscow. Drobnjak would also expect A8od employees to know that they could
not sell a ticket if there was no inventan the particular class of service.

A traditional SABRE booking process woudtart with the reservation by the
travel agent. First, the agt would obtain the name thfe passenger, then the flight
segment (consisting of the airline code and flight number). After that, the agent
obtain the class of service, or RBD, thiy pairing, and finally the departure and
arrival times. SABRE also sets the pricécaoatically, and as a result guarantees t
fare. At the end of the flight segment pon, the travel agent must obtain a unique
record locator code. SABRE would commumécaith Aeroflot’s central computer
reservation system which would assigseat and record locator, and send the
information back to SABRE. The recordalso referred to as a passenger name rg
or PNR. There is also a time limvithin which to issue the ticket.

No travel agent has the authority issu&ket in a class of service which is
unavailable. Nor does a travadent have permission to mahyarice a ticket. Trave
agents are not permitted to issue ticketagipassive segments, or a segment that

travel agent makes in its system outsidSABRE or the airline. No one at Aeroflot
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is authorized to manually price a tickBior is anyone at ARC permitted to issue a
ticket in a class of service wings not currently available.

Exhibit 7 refers to the SABRE code afnduct. In essence, the document
details instructions to travel agentstatiow to use SABRESABRE prohibits the
use of passive segments because they dgermrate messages to the airlines. As

result, the airline does not rege the seat on the airplane.

a

ARC acts as the payment clearinghouseafdines. When a passive segment is

used, there is a higher class of service thaaserved in the inventory. The passive

segment is then sent to ARC for payment,rimttAeroflot to reserve the seat. If this

happens, the airline does not recdive full payment for the ticket,
With respect to Riera, Drobnjak and his team reviewed the 390 cases
(PNRs) of fare abuse violations, Exhibit. 3ne of the PNRs were auto-priced by

SABRE, but rather manually priced at acprwhich was inconsistent with the ticket

that was reserved. All 390 PNRs involved iagLa ticket in a class of service which

was not available at the time the resd¢ion was booked, but byanually pricing the

ticket. In each case, the fare basis wagelothan the price of the ticket which was

reserved. In each case, the reservatiotigroof the booking was completed properly.

However, the fare paid wagpproximately 50% of the actual fare. Approximately 7

14.
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of the tickets were issued by paper gadsive segments. The remaining 23% werst
manually booked but electronically issued.

A debit memo is a note to the traaglency stating that the agency has
committed an act and, as au#, Aeroflot is owed mone Drobnjak delivered debit
memos for fare abuse violations to Rira during the period from July 2, 2010 to
November 26, 2010. The debit memos waweprepared frothe Memo Manager,
but rather Aeroflot prepared them manudlcause at the time, Aeroflot did not

participate in Memo Manageheroflot delivered the fitsdebit memo to Riviera on

(D

July 2, 2010. As of November 26, 2010,r8#ot presented Riviera with debit memos

totaling approximately $35,000 fare abuse violations.

Exhibit 39 reflects the paek created by Drobnjak oféifare abuse violations

and supporting documents. Each of the 288 violation packets shows a manually

priced ticket, each reflecting the saleadicket at a fare whitwas lower than the

authorized fare. Each also involves the sdila ticket where the class of service sald

was not available at the time the tickets issued. Exhibit 40 summarizes the fare
abuse violations detailed in Exhibit 39.
Exhibit 29 describes in ¢l one of the fare abasviolations. The record

locator is listed and the date of A0, 2011, reflecting date on which the

! During this time frame, Riviera signed a feete agreement with Aeroflot, where Riviera
acted as a consolidator. As an airline consadigdiviera would be able to offer seats up to 309
lower than a ticket available directly from Aeroflot.
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reservation was obtained from the systene mbxt date, May £010, identifies the
date when the reservation wasde. Riviera's pseudo-cigpde, NSO5, is also listec
The reservation shows “S” class service omoflet flight, SU322. “S” class is an
expensive class of service, approximatkdy000. The travel day June 19, 2010 an

airline codes are included. &meturn, set for July 12010, was booked in “K” class

As a result, one “S” class seat from Losggles to Yerevan arahe “K” class service

from Yerevan to Los Angelesas taken from Aeroflot’'s aoputerized inventory.
Looking at the actual flight coupon, it shewhat two segments, from Los Angeles
Moscow and Moscow to Yerevawegere issued in “Q” class, lower class of service.
The return flight was booked in “K” class sérvice and issued in “K” class. Cross
referencing the ticket with the ARC docant shows that the ticket was manually
priced. Instead of being paid $2,110 foe ticket booked in “Stlass and “K” class,
Aeroflot was paid $920, for the ticket issuad'Q” class and “K” class, yielding a
loss to Aeroflot of $1,190. The documeatso show that the passive segment was
booked from Riviera, someone using Tumatsaomputer. Thus, a ticket was issus
under that lower class of service, payment arranged, and finally someone using
Tumanian’s computer cancelled the passive segment.

At no time did anyone provide this information to Aeroflot. Aeroflot then
issued a debit memo to Riviera, witlethotation “invalid booking class of service.

PNR booked in S and K and ticketed ira@d K.” Aeroflot next calculated the
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difference in fare, $1190, deducted thpe® cent commission, for a total owed to
Aeroflot of $1,082.90. Aeroflot sentithADM to Riviera on July 10, 2010.

Aeroflot eventually incgporated the debit mema#o ARC’s computerized
Memo Manager. ARC Memo Mager permits a travel agdo dispute a debit mem
three times. With respect to Exhibit ZByiera entered the following explanation:
“Last-minute booking. Death in the family. Requested authorization from S.U.”
response essentially explained that thlght had to be caselled and rebooked on
short notice. Aeroflot refused this expddion because thisservation was made on
May 4, ticketed on May 25 and flown on June ¥& a result, it did not appear to b
death in the family, which would necessitatenediate travel. Specifically, Aeroflo
stated: “Agency argument not applicablertealid class of service. Waivers are ne)
given for tickets issued in invalid classsarvice.” Aeroflot alsaejected the notion
that the ticket was booked on short notlsecause the ticket was reserved weeks
before the ticketing and travel.

Of the 390 debit memos to Rivieraviewed by Drobnjak, Riviera did not
supply an explanation for 300. Rivierasputed approximately one-fourth of the
ADMs, but provided illogical explanations. Non&the explanations ever stated th:
Aeroflot authorized the ticketing in that manner. From July 2, 2010 to the filing |
this action, no one from Riera ever communicated witrobnjak that the fare

violations were authorized by Aeroflot.
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“Cross-border violations” are also callgzbint beyond sale” violations. This
occurs when, for example ghairfare from Los Angeles téerevan is cheaper than
the airfare from Los Angeldés Moscow. When a passger purchases a ticket from
Los Angeles to Moscow, Moscow to Yereyand travels only on the Los Angeles
Moscow leg, the passenger commits asfborder violation. The Riviera audit
revealed 12 cross-border violatioARRC forbids cross-border violations.

In late, March 2011, after Aeflot terminated its relationship with Riviera,
Aeroflot learned that Riviera sought aolotained $140,000 in refunds for tickets
actually flown. After that discovery, RC emailed Drobnjak that Riviera submitted
the same $20,000 credit memo twice.

Riviera continued to book tickets after ABob terminated its relationship with
Riviera. Subagents haveethbility to book fares oAeroflot through SABRE. A
passenger cannot tell how an agebooks its tickets. As a result, Riviera still has
ability to book tickets on Aeroflot. HowereRiviera should not be able to issue
tickets for Aeroflot flights. Travel agents subagents reportehssuing of a ticket
through ARC, and ARC prohibits Riviefilom ticketing on Aeroflot. Drobnjak aske
SABRE to prohibit Riviera from booking Aeiftot tickets. Nonetheless, Aeroflot
cannot, through either SABRE or ARC, enstlrat Riviera is not booking Aeroflot
flights. For example, GTT permiRiviera to sell Aeroflot tickets.

Another travel agency called Drobnjakngolaining that it had a client seekin

four business class seats toddow in “D” class, low business class fares. The tra
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agent checked the availability and fountbibe unavailable. Treafter, the client
called another travel agencydhobtained the four seats at “D” class. That same d
Drobnjak received an enhdrom the Aeroflot LosAngeles manager with a

reservation booked by Rivierdhe reservation showed aegvation in “J” class, a

higher class of service, but issued in “€)ass. Riviera booked the reservation as a

subagent for another agency. That saag Drobnjak confirmed that “D” class wa
not available.
One passenger complained to Aeroflobat an Aeroflot flight booked througl

Riviera. He stated that he had flown wihroflot for 10 years and never requeste(

ay,

—

refund. When he did request a refunbtigh Riviera, Riviera demanded a $420 fee.

Drobnjak checked the rules and determitiet the appropriateefund fee was $100.
The passenger contacted Aeroflot becaudesiieved that Riviera was an agent for
Aeroflot.

Travel agents are given a waiver codeheaused when thayeed to make a

schedule change to a tickehich has been issued, for example, when Aeroflot

cancels a flight. Exhibit 101 reflects araexple where Aeroflot issued an involuntary

refund because the passenger was hospitalirethat instanceDrobnjak authorized
the waiver. At most Aerafit is authorized to waive a penalty if a passenger is
hospitalized, for example.

In exhibit 145, Drobnjak sent an emaillts. Debbie Erickson of ARC. In tha

email, Drobnjak stated that there wake&r evidence of criminal activity” done by

19.

at




© 00 N OO O b~ W DN P

N NN NN NNNDNRRRRRERER R PR RPB R
© N O O »h WO NP O © © N O 0o b W NP O

Riviera. In Exhibit 146, Drobnjak sent ahet email, to Mr. Mtchael White of ARC,
writing, “trying to submit a credit memo thistnot authorized by the airline with the
same number of the credit me that was settled onceahdy with the hope that the
airline will not catch it is fraud and criminacttivity.” The email further queries Mr.
White whether this conduct walibe sufficient to place Riera in default, thereby
prohibiting the agency fronssuing Aeroflot tickets.
4. Irina Sokoletskya Testimony
Aeroflot employed Sokoletskya from 20022007, as an airport supervisor a
ticket counter supervisor. In 2007, Aeroftetminated Sokoletskya’s employment.
She worked both in Beverly Hills andladX. The Court finds the rest of
Sokoletskya’s testimony either irrelevant or not credible. To the extent it is not
credible, the Court discusses creliifpin a subsequent section.
5. Gurgen Mikaelyan Testimchy
Mikaelyan flew Aeroflot in 2009rad 2010. He purchased his ticket from
Riviera to fly on Aeroflot. He shoppedound for a price which he booked at one
price, but when he went to Aeroflot, itaped Mikaelyan a more expensive price.
Aeroflot then referred him to Riviera lliag Mikaelyan that Riviera would provide
him the ticket at the lower price. Rivéedid sell Mikaelyan the ticket at the lower

price. When Mikaelyan arrived at theport, Mikaelyan complained, spoke to a

8 Aeroflot preserved its objection the testimony of Mikaelyan. ExCourt, however, finds that the

portion regarding verbal autheation rebuts Aleksandrov’s testimony.
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manager, who resolved thesue. Aeroflot employees stdtthat Riviera’s tickets

were “not legit.” Mikaelyan does not know thikass of service of the ticket. Nor does

Mikaelyan know that Riviera had a net fare agreement with Aeroflot thus enabli
Riviera to sell tickets more cheaply thaaroflot. Mikaelyan does not know whethg
the person he spoke with at LAX worked fagroflot nor was a third party contractg

6. Armen Buniatyan Testimony

Buniatyan purchased Aeroflot tickets from Riviera once in June 2013. He

to the airport to fly to Russia with his @] daughter and mother-in-law. All of the
tickets were valid except his daughter'«két After approximately 45 minutes, the
entire party was able to fly. During tlkeurse of this 45-minute discussion, one
employee rolled his eyes and said “they alsvssue invalid tickets.” However, the
Aeroflot representative told him they hiadated the child’s ticket. Buniatyan does
not know in which class of service his tickets were booked. Nor does Buniatyan
whether the Aeroflot representatives withom he spoke atAX were employed by
Aeroflot or a third party.

7. Vinay Gandhi Testimony

Gandhi manages Riviera since 2005. riinages corporate clients and sells

tickets. The $30,000 payment to Aeroflotsnacheck outside of the Memo Manager

system. Riviera purchases Aeroflot tickétsough GTT. Exhibit 11 details a
conversation between Gandhi and the audi@andhi stated that he did not know

how a ticket could be refundef it had been used. He did know, however, that
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Riviera sought refunds for flown tickets, and later told the auditor that it was begause

of “issues” with Aeroflot. Gandhi also plead with the auditor for more time to pay
the debit memos.
8. Caren Tumanian Testimony
Tumanian serves as the PresiderRviera since its incorporation in

approximately 2000. Tumanian admits teae processed over 100 flown Aeroflot

tickets for refund$.Aleksandrov, acting under instructions from Novokshonov, asked

Riviera to post a $75,000 bond in additiontsocurrent $70,000 letter of credit.
Tumanian did not provide Aeroflot with axplanation or payment schedule within
the deadline agreed upon at her Novenft, 2010 meeting with Novokshonov,

Aleksandrov and Maksunov, and memorialinedxhibit 24, bearing her signature.

Tumanian submitted Exhibit 14 to Aerofifar payment twice, once in May 2010 and

once in 2011 after Aeroflot terminated Riviefaimanian wrote Exbit 26, a letter to
Aleksandrov and Novokshonov dated Decentd, 2010, but ner explained to
Aeroflot that the demit memos were rate abuse violations because Aeroflot
authorized the booking in a higher class of service but payment in a lower class
service. On February 2, 20IMymanian wrote Exhibit 130 to Levitin, the Minister
Transportation, complaining about Aeroflot. She never informed Levitin that Riy

had not engaged infaabuse violations becauserd#ot authorized the conduct.

® The Court specifically rejects Tumanian’s tesiimg that she processed these tickets to get the
attention of Aeroflot and didot intend to keep the money.
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Tumanian never put in her DecembeRB310 or her December 7, 2010 letter that
Riviera did not engage infa abuse because Aeroflottlaorized the fares. When
disputing the 390 debit memos in ARC’s iMe Manager, Tumanian never entered
the reason that Riviera did not engage ne f@buse because Aéai authorized the
fares.

In April 2008, as reflected in Exhibi4, Aeroflot informed Tumanian that it
would not tolerate furthessuing of tickets that did natatch reservations. The
International Air Transport Association (I/A) views cross-border violations as an
improper practice. Becauseeshelieved Aeroflot to banresponsive, for over two

months, Tumanian submitted 167 tickets \ahhad been flown for refunds. She d

not stop the practice until ARC conductedaitglit. This was a misrepresentation on

her part.

9. Dr. Jules Kamin Testimony

Dr. Kamin earned his bachelor’s degre@applied science and engineering, a

Master of Economics andMaster of Arts and Economics from the University of

Toronto. He also earned a master ofilbess administration and doctor of philosophy

from the University of Clmago. Currently, he workss an economist, and has 40
years of experience in the field of economiéke has lectured at both the Universit
of California at Los Angeles and the Unisiy of Southern California. Dr. Kamin
was employed as a senior financial ggsglmanager of economic analysis, and

manager of industry economictn 1991, he formed &iown company, practicing
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forensic economics. Haas testified as an expert waBs as to monetary damages

business matters.

n

He reviewed Riviera’s corporate taxums from 2001 to 2011, as well as discs

showing ARC transactions, and Excel gurter files from GTT from 2011 to 2012.

Riviera asked him to estimate its moneyndges in lost profits, as well as any

diminished value as a result of any deféiora Specifically, Dr. Kamin did not parse

out what specific damages were causedryyspecific wrongful conduct. Nor did Dr.

Kamin offer an opinion as to causatidimat any Aeroflot conduct caused Riviera
damages. The principal document upon witielrelied in coming to his opinion was
a draft letter from Mr. Deloveri, settingrtth sales data for a four-month period in
2004.
10. Aramis Paronyan Testimony
Aleksandrov met with Tumanian and taldmanian she should write a letter
Aeroflot. If Tumanian did not write thetter, it would affect Riviera’s relationship
with Aerofilot.
11. Olga Kornilova Testimony
Kornilova began working for Aeroflot it998, and currently holds the positic
of senior reservation and ticketing agent. She has always worked in the Beverl
office of Aeroflot. All of the ticketing agéds sit in one room together. She does no
have authority to permit travel agencies;lsas Riviera, to s&ie tickets where the

class of service does not match the claseofice on the reservation. No Aeroflot
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employee in the United States has suchautly. She never told Riviera that they
could issue tickets that did not match thessl of service in the booking. Nor did sk
ever hear any of her coworkers give such authorization.
12. Haik Airapetin Testimony

Airapetin works for Riviera and know&ornilova. He is in a romantic
relationship with Tumanian where thweo have a child together.

C. Credibility Determinations

Ninth Circuit Model Jury Instructioth.11 provides guidance to jurors when
assessing credibility. The factors includé) the opportunity and ability of the
witness to see or hear or know the thitedified to; (2) the witness’s memory; (3)
the witness’s manner while téging; (4) the witness’s int@st in the outcome of the
case and any bias or prejudice; (5) whettker evidence contradicted the witness
testimony; (6) the reasonableness ofuligess’s testimony in light of all the
evidence; and, (7) any other factors that bear on believability. Ninth Cir. Model
Instr. 1.11 (Civil) (2007). The Courtriils these factors helpful in assessing the
credibility of the witnesses.

First, the Court finds Plaintiff Tumaniantestimony, other than that listed
above, to baot credible The Court observed her deamer while testifying. His
testimony contradicts prior statements, sasfTumanian’s statemts to the auditor

as recorded in Exhibit 11. Tumaniam®mory was selecty she remembered

e

S

Jury

certain things when asked by her attorney, but could not remember when asked by
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opposing counsel. Tumanian admittedubmitting used tickets for refunds. Yet,
she sought to minimize her behavior, olaig that she neventended to defraud
Aeroflot. This testimony is simply notexdible. Gandhi’s testimony corroborates t
true reason for seeking refunds on ticketscWwinad been used. Tumanian sought

punish Aeroflot. Exhibit 24, signed by manian, does not state that Aeroflot

authorized Riviera to engage in fare abukikewise, exhibits 26 and 31, written by

Tumanian, shows a willingness to pagroflot $30,000 and not coerced by
Aleksandrov. In addition, the exhibits dot reflect the claimed authorization from
Aeroflot for the fare violations. Theddrt observed Tumanian’'s demeanor and fo

her to be evasive at times and feign a latknderstanding. In addition, Tumanian

has a significant interest in the outcomeha case. As a result, the Court finds Ms.

Tumanian to be not credible.

Likewise, Sokoletskya’s testimonym®t credible The Court, having observe
her demeanor, found herbe evasive and feign a lack understanding. She was
disciplined, yet cannot remember theerts underlying such discipline. Her
testimony is vague and contradicted by Klmva's testimony. Aeroflot terminated
Sokoletskya and her testimongcluding her modulatiorrgflected animus towards
Aeroflot.

Airapetin’s relationship and child witiumanian makes his testimony suspe
In addition, having observed his demeawbile testifying, he too bears animus

toward Aeroflot. Based upon his relationship, he has an interest in the outcome
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case. Thus, the Court finds his testimowy credible
In contrast, the Court finds thestemnony of Novokshonov, Aleksandrov,

Drobnjak and Kornilova to beredible The Court observed their demeanor and

found them to be credible tmesses. Although they may still work for Aeroflot, the

testimony is mutually corroborative. Eawsftness testified in a straightforward
manner and had nothing to géiom the outcome of the caséccordingly, the Cour
deems their testimony to loeedible

With respect to Paronyan, Buniatyamd Mikaelyan, the Court finds their
testimony to beredible The Court observed the deanor of the withesses, and
found them to be believable. In additi their testimony is consistent with the
documents and with each other. Tnnesses responded to questions in a
straightforward and forthght manner. They presented as unbiased witnesses wl
simply answered the questions. Accoglyn the Court believes their testimony.

1.
CONCLUSION OF LAW

A. Aeroflot’'s Claim under sections 17201, seq

“To state a claim for unfair competition guant to Cal. Bus. & Prof. Code
§ 17200, a plaintiff must establish thgtractice is either unlawful, unfair, or

fraudulent.”’Kearney v. Hyundai Motor CoNo. SACV 09-1298 DOC, 2010 WL

|4

r

9093204, at *9 (C.D. Callune 4, 2010) (citingonoma Foods, Inc. v. Sonoma Cheese
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Factory, LLC,634 F.Supp.2d 1009, 1022 (N@=al.2007)). Under the unfair
competition law (“UCL"), “[p]revailing plaitiffs are generally limited to injunctive
relief and restitution.Cel-Tech Commc'ns, Inc. i.A. Cellular Tel. Cq.20 Cal. 4th

163, 179 (1999).

1. “Unlawful” Prong of the UCL
The coverage of the unlawful prongsiseeping, covering “anything that can
properly be called a businessagptice and that at the sammae is forbidden by law.”
Cel-Tech 20 Cal.4th at 180 (interhgquotation marks omitted).

2. “Unfair” Prong of the UCL

The Ninth Circuit has recognized twete for determining the “unfair” prong
of the UCL. Under the first test, “[a] busiss practice is unfair within the meaning
the UCL if it violates established pubfiolicy or if it is immoral, unethical,
oppressive or unscrupulous and causes injury to consumers which outweighs it
benefits.”"McKell v. Wash. Mut., Inc142 Cal.App.4th 1457,473 (2006). Under the

second test, “any finding afnfairness ... [must] be tetleel to some legislatively
declared policy.”Spiegler v. Home Depot U.S.A., 652 F.Supp.2d 1036, 1045
(C.D. Cal. 2008aff'd sub nomSpiegler v. Home Depot USA, In849 F. App'x 174
(9th Cir. 2009) (quotingcel-Teck20 Cal.4th at 186). “According to the Ninth Circy

afterCel-Techgcourts faced with consumer lavitsuare left with two options: (1)

apply Cel-Techand require that unfairness beltie some legislatively declared
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policy or (2) adhere to the balancing te§igiegler 552 F.Supp.2d at 1045(internal

guotation marks omitted).

3. “Fraudulent” Prong of the UCL

Under the UCL’s “fraudulent prong,7a] violation can be shown even if no
one was actually deceivegklied upon the fraudulent practice, or sustained any
damage. Rather, it is only necessary to shat members of the public are likely ta

be deceived.Schnall v. Hertz Corp.78 Cal.App.4th 1144, 1167 (2000).

4. Riviera’s Conduct Constitutes a Violation of the UCL

Here, Aeroflot established that Rivéemanipulated the SABRE system to bgok

airline seats in a higher class of servibanually price the seats and pay for the seats

through ARC at a lower, unauthorizegdaunavailable price. Aeroflot did not
authorize Riviera to book the airline seiatshis manner. Riviera used passive
booking codes as well, which SABRE praisb Riviera also improperly acquired
and sold 12 tickets where there weress-border violations, using fraudulent
destination points to obtain a lower, urfaarized and/or unavailable fare. Finally,
Riviera also submitted used tickets fefunds, knowing that the tickets had
previously been used and intending to defraud Aeroflot. In addition, at least on¢
customer complained to Aeroflot abdRiviera’s imposition of a $420 fee to issue @

refund on a ticket. That customer conmipdal to Aeroflot because the customer
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believed Riviera to be an agesf Aeroflot. Further, GTpermits Riviera to act as a
sub-agent, booking Aeroflot tickets. A#ot adduced evidence that it could not

prohibit Riviera from acting as a sub-agant those customers would have no wa
knowing that Riviera was an unauthorized agdreroflot. Accordingly, the Court

concludes that this evidence estdi®is violations of the UCL.

Riviera's manipulation of the resenatisystem, which allowed it to acquire
and sell Aeroflot seats at prices whichrevenavailable to other travel agents who
were operating lawfully, gave Riviesmn unfair competitive advantage over its
competitors and was an unfair businesstmacn violation of California Business &
Professions Cod&8 17200 and 17203%5ee, e.g.Exhibit 29. Riviera’s conduct in
manually overriding the ticketing systemhich allowed it to acquire seats from
Aeroflot's inventory whiclwere otherwise unavailablegsulted in a disruption of
Aeroflot's planned inventorgnd its business and marketiplgn for the marketing of
Aeroflot seats and is an unlawful amdfair business practice in violation of

California Business & Professiof@®de Sections 17200 and 17203.

Rivera’s continued sale of Aeroflot kiets creates a remsable risk that
Riviera’s continued sale of Aeroflot kets will create the false impression that
Riviera continues to be an authorized agent or representative of Aeroflot, therel
justifying the issuance of an injunction aggtithe further sale of Aeroflot tickets by

Riviera.California Serv. Station etc. Assn. v. Union Oil 282 Cal. App. 3d 44, 57
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283 Cal. Rptr. 279, 285 (1991). Rivera’s congd sale of Aeroflotickets creates a
reasonable risk that Riviera’s continusade of Aeroflot tickets will result in
foreseeable harm to Aeroflot’s reputation which there is no adequate remedy at

law.

Rivera's continued unauthorized bookimgl sale of Aeroflot tickets, which can

create a reasonable but incorrect impressidhamminds of the public that Riviera is

an authorized agent of Aeroflot, are anful and unfair business practices which

violate California Business & Profess®fode Sections 17200 and 17203.

Riviera's conduct occurring both bef@med after Aeroflot terminated its

business relationship with Riviera establsligat there is a reasonable foreseeable

risk of: (1) future manipulation of éhreservation system; (2) further unfair

|~4

competition with travel agents regarding tiaoking and sale of Aeroflot seats; and/or

(3) confusion in the minds of the public rediag Riviera's status as an authorized

agent of Aeroflot which, among other thingsan be damaging to Aeroflot’'s name and

business reputation thereby justifying the isstian injunction against the further s:
of Aeroflot tickets.ld. For the reasons discussed herein, the Court orders that Ri
Is enjoined from: (1) booking (reserving) seats on Aeroflot flights; (2) selling any
tickets which include transportation on Aeunifflights; and (3) representing itself tq

be an authorized agent of Aeroflot.
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B. Riviera’s Remaining Counterclaims:

Six causes of action remain against Aeroflot: (1) Unjust enrichment,

Accounting, Equitable Tracing, and Impaoaitiof Constructive Trust; (2) Trade Libe

(3) Defamation; (4) Tortious Interferea with Prospective Economic Relationship
(based on the tort of Defamation); @each of Business and Professions Code §
17200; and (6) Declaratory Relief. Rava’s cause of action against Alexey
Aleksandrov for Conversion remains as well.

1. Unjust Enrichment, AccountinggHitable Tracing, and Imposition of
Constructive Trust

Under California law, the elements ofjust enrichment are: (1) receipt of a
benefit; and (2) unjust retéon of the benefit at the expense of anothectrodryer v.
SeoulBanky7 Cal.App.4th 723, 726 (2000). Sofeeleral courts have identified a
split in California law regarding whethanjust enrichment may exist as an
independent cause of action rather thaheory permitting recovery under another
cause of actiorSee In re ConAgra Foods In®08 F. Supp. 2d 1090, 1114 (C.D. C
2012(holding “unjust enrichment is a thigathat permits recovery on other
recognized causes of action, including pii#is’ UCL and CLRAclaims” and not an

independent cause of action).

The Court need not reach the questbwhether unjust enrichment is an
independent cause of action. Rivieragdlé a violation of the UCL. The same

remedies are available to Riviera underdlam for a violation of the UCL as those

32.
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available under a theory of unjust enrichm&waeKorea Supply Co. v. Lockheed
Martin Corp, 29 Cal. 4th 1134, 63 P.3d 937 (20Q&estitution is the only monetary

remedy expressly authorized by B&sProf. Code, § 17203. Nothing in the

legislative history indicates that the Legisia intended to authorize a court to order a

defendant to disgorge all profits to a pt#invho does not have an ownership interest

in those profits.”). [F]lederal courts have consistgn. . . held that California law

does not recognize a cause of action for urgasichment, so long as another causg of

action is available that peits restitutionary damagedri re ConAgra Foods Ing.
908 F. Supp. 2d at 1114. Just as the court rul€@dlikv. General Motors Corpthere
IS N0 occasion to resort to unj@strichment here. 496 F.Supp.2d 1088, 1099
(N.D.Cal.2007) (holding that the sole rediess available to plaintiff for unjust
enrichment were available under ©GeRA, UCL, and fraud by omissionggealso
Bagget v. Hewlett-Packard C&82 F.Supp.2d 1261, 1271 (plaintiff could pursue his
remedies through his claims for a viotatiof the UCL, but unjust enrichment claim

“add[ed] nothing to his available relief.Riviera has a remaiimg claim under the

D
_—h

UCL, and as such the claifor unjust enrichment adds nothing to its available réfig

Here, however, Riviera has falléo meet its burden of proof. It has failed to
establish that Aeroflot engaged in auidallent, unlawful, or unfair business activity

Riviera has not satisfied its burdenpobving any amounts allegedly received by

10 Regardless, Riviera has failed to proffer credél&ence that Aeroflot was unjustly enriched.
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Aeroflot as a result of the allegedly improper conduct.

Furthermore, Riviera has not proven thay profits were taken from it, or that

it otherwise has an ownership interestmy alleged profits, because disgorgement of

profits in the absence of any ownership interest by the plaintiff goes beyond the
restitution that is authorized by the statuik@rea Supply Co. v. Lockheed Martin

Corp, 29 Cal. 4th 1134, 1144-1148, 131 (Gaptr. 2d 28, 63 P.3d 937 (2003).

2. Trade Libel, Defamation, and Tortie Interference with Prospective
Economic Relationship (based on the tort of Defamation).

Riviera bases its claims of Trade LibBefamation, Tortious Interference wit
Prospective Economic Relationship (based entdint of Defamation), and Breach o

Business & Professions Code 8§ 17200 orallegations that Aeroflot employees

made statements to Riviera’s customeraabterizing Riviera and its employees as

dishonest. (Dkt. No. 232 at 2.)
a. Trade Libel
“Trade libel is the publication of mattdisparaging the quality of another's
property, which the publisher should recogngbkely to cause pecuniary loss to th
owner.” ComputerXpress, Inc. v. Jacks@3 Cal. App. 4th 993, 1010 (2001) (interr
citation and quotation marks omitted).i¥hencompasses all false statements
concerning the quality of services or prodofca business which are intended to c4d

that business financial harm and in fact do &b.*To constitute trade libel, a

34.
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statement must be false, but need nanlécious except in the sense that it was n

privileged.” Leonardini v. Shell Oil Co216 Cal. App. 3d 54K72 (Ct. App. 1989).

I.  Opinion versus Fact

A pernicious opinion cannot satysthe elements for trade libéflofmann Co. v
E. I. Du Pont De Nemours & G202 Cal.App.3d 39@B97. To make the
differentiation between an opinion and a factual statement “California courts hay
developed a totality of thcircumstances tesid. at 398 (citation and internal

guotation marks omitted).

First, the language of the statement is examined. For words to be
defamatory, they must be understoodhiefamatory sese.... [{] Next,
the context in which the statementsmamade must be considered.... [{]
This contextual analysis demands tha courts look at the nature and
full content of the communit@an and to the knowledge and
understanding of the audiencevtbom the publication was directed.

Kahn v. Bower232 Cal. App. 3d 1599, 1608 (@tpp. 1991) (internal quotation
marks omitted).

b. Defamation

“Defamation is an invasion of the interest in reputati@mniith v. Maldanado,
72 Cal.App.4th 637, 645, 85 Cal.Rptr.2d 39999). “The elements of a defamatior,
claim are (1) a publication that is (2) f@J43) defamatory, jdunprivileged, and (5)
has a natural tendency to injusecauses special damag@/ong v. Tai Jing189

Cal.App.4th 1354, 1369 (2010) (citifigus v. Loftus40 Cal.4th 683, 720 (2007)).
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"[T]he Supreme Court's teaching tHat]inor inaccuracies do not amount to
falsity so long as the substance, the gis,sting, of the libelous charge can be
justified.” Van Buskirk v. Cable News Network,.li284 F.3d 977, 982 (9th Cir. 20

(quotingMasson v. New Yorker Magazine, |re01 U.S. 496, 517 (1991)).

i. Defamation versus Trade Libel

Though defamation and trade libel are similar in that “both involve the
imposition of liability for injuries sustainetirough publication tthird parties of a
false statement affecting the plaidf) the two torts are distinct.Polygram Records,
Inc. v. Superior Courtl70 Cal. App. 3d 543, 549 (Gtpp. 1985). “The basic
difference between the two teyit has been noted, is that an action for defamatio
designed to protect threputationof the plaintiff, and the judgment vindicates that
reputation, whereas the actifor disparagement is based pacuniary damagand
lies only where such damage has been suffetahhardini v. Shell Oil Co216 Cal.

App. 3d 547, 573 (Ct. App. 1989) (citation and integuabtation marks omitted).

Here, Riviera failed to establish thety Aeroflot employeetentionally made
false statements regarding RivieeeWitkin, Summary of California Law (10th
Edition), Vol. 5, Torts, 88 529, 530, 532, 5%Jal. Civ. Code 8 46 . Riviera failed t¢

prove the falsity of the statement madetloy sales manager of Aeroflot New York

that Riviera was an “incompetent companWlikaelyan’s testimony that "[Riviera i$
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not legit" and the instruction to "find soroéher place to get thieckets”, as well as
Buniatyan’s testimony that "[Riviera] alwsissue invalid tickets" are ambiguous a
best as to their meanindgven assuming that the statenselacked ambiguity, Rivier
did not prove that the statements were falsEurther, Riviera provided no evidenc
of pecuniary loss as a result of such statements.

In addition, Drobnjak’s emails to ARcharacterizing Riviera’s conduct as
“criminal activity” (Exhibits 45 and 146) were not shownlie false. In contrast,
Aeroflot presented crediblevidence establishing, for example, that Riviera
manipulated the SABRE reservation systemd obtained refunds on used tickéts.
Such conduct could truthfullye charactezed as criminal. Regdless, Riviera has
failed to meet its burden of proving thasiiffered any pecuniary loss as the result
any comments made by Aeroflot employeaes alleged to be trade libel.

ComputerXpress, Inc. v. Jacks®&3 Cal. App. 4th 993, 1010-11, 113 Cal. Rptr. 29

625, 641 (2001)iting Leonardini v. Shell Oil Cp216 Cal.App.3d 547, 572, 264 C

Rptr. 883 (1989).
c. Tortious Interference with Prospective Economic Relationship
The elements for the tort intentionaterference with prospective economic

advantage are: “(1) an economic relatlupsetween the plaintiff and some third

Yin fact, Aeroflot introduced evidence establishihgt Riviera manipulated the SABRE system
book tickets in once fare class, but issue lagitimate ticket in a lower fare clasSeeExhibit 29.

12 peroflot also established that Aerofloboked illegitimate tickets. Exhibit 29.
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party, with the probability of future eaomic benefit to the plaintiff; (2) the
defendant's knowledge of the relationsl{f);intentional acts on the part of the
defendant designed to disrupt the relations{@pactual disruption of the relationsh
and (5) economic harm to the plaintiff proximately caused by the acts of the
defendant.’Korea Supply Co. v. Lockheed Martin Cor@9 Cal. 4th 1134, 1153
(2003) (quotingVestside Center Associates v. Safeway Stores 2342nc.
Cal.App.4th 507, 521-522 (28)) (internal citation anduotation marks omitted).

Riviera bears the burden of pleading and proving that defendant’s interfer
was wrongful “by some nasure beyond the fact of the interference its€léfla
Penna v. Toyota Motor Sales, U.S.A., ldd. Cal. 4th 376, 393 (199%ee also
Korea Supply C929 Cal. 4th at 1153 (applyirigella Pennato a case involving a
charge of intentional interference with buess relations). Riviarhas failed to meet
its burden to establish wrongful interference by Aeroflot. Riviera has failed to
establish that Aeroflot engaged in infienal conduct designed thsrupt Riviera’s
customer relationships. In fact, Aeroflebuld benefit economically if Riviera sold
Aeroflot tickets at the available prices. dfvassuming intentional acts, Riviera fail
to establish that any of Aeroflot&ctions caused it ardamages.

d. Breach of Business arRtofessions Code § 17200

The elements of a cause of actlmased upon a breach of Business and

Professions Code section 1728@ detailed above and the Court will not repeat th

38.

P

ence

D
o

—

em




© 00 N OO O b~ W DN P

N NN NN NNNDNRRRRRERER R PR RPB R
© N O O »h WO NP O © © N O 0o b W NP O

here. Once again, Rivierahfailed to establish that Aeroflot engaged in fraudule
unlawful or unfair business activity. Rivaehas not satisfied its burden of proving
any amounts allegedly received by Aerofista result of the allegedly improper
conduct. Furthermore, Aeroticannot be ordered to disgorge profits to Riviera
because Riviera has not proven that any profése taken from itpr that it otherwise
has an ownership interestany alleged profits, becausesgorgement of profits in th
absence of any ownership interest by ttamnpiff goes beyond the restitution that is
authorized by the statuté&orea Supply C929 Cal. 4th at 1144-1148.

3. Declaratory Relief

Declaratory relief is appropriate “in casgfsactual controversy relating to the

legal rights and duties of the respectivetipa,” and allows a party to “bring an

original action or cross-compid ... for a declaration of his or her rights and duties

including a determination of any question of construction or validity arising unde
instrument or contract .” CaCode Civ. P. 8 1060. Declaratory relief is used as a
“means of settling controversibstween parties to a contraegarding the nature of
their contractual rights and obligationdfeyer v. Sprint Spectrum L.PL5 Cal.4th
634, 647 (2009). It is “designed in largart as a practical means of resolving
controversies, so that pees can conform their conduct tiee law and prevent future
litigation.” Id. at 648. When there is little practicafect, “courts have considerable

discretion, pursuant to Cal. Code Civ8PL061, to deny declaratory relief because
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‘is not necessary or proper at tivme under all the circumstancesld. (quoting Cal.

Code Civ. P. § 1061). For exala, declaratory relief is ngranted in cases where it

would “merely produce a useless tridPéople of California v. Kinder Morgan
Energy Partners, L.P569 F.Supp.2d 1073 (S.D.Cal., 2008) (quotsiger v. City of

Los Angeles?217 Cal.App.2d 134 (1963)).

Here, the Court’s findings of facts prae that Aeroflot did not engage in
improper conduct. Rather, dstailed herein, Riviera mgulated the SABRE syste
and gained a competitive and pecuniatyamtage, while preventing Aeroflot from

receiving the compensation for tickets it was owed.

4. Conversion

“To establish a conversion, plaintiff musstablish an actual interference with

his ownershipor right of possessian. Where plaintiff neither has title to the prope

alleged to have bearonverted, nor possession therdx,cannot maintain an action

for conversion.””Moore v. Regents of Univ. of Californial Cal. 3d 120, 136 (1990)

(footnote omitted) (quotin®el. E. Webb Corp. \Gtructural Materials Cq.123

Cal.Capp.3d 593, 610-11). “The gravanudérma conversion claim is the wrongful

interference with anber's property rights AmerUsS Life Ins. Co.. Bank of Am., N.A.

143 Cal. App. 4th 631, 642 (2006).

Riviera has failed to satisfy any of the elements of its cause of action for
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Conversion alleged againsteksandrov. The evidee presented by Aeroflot
established that Tumanian voluntarily agréeg@rovide the $30,000 check to Aerof
as a gesture of its good will. The tesiny of Novokshone and Aleksandrov was
specifically corroborated by Tumanian’s letters dated December 1, 2010 and

December 7, 2010, Exhibits 26, and Fccordingly, Riviera’s Conversion claim

fails.

Judgment is for Plaintiff.

IT1SSO ORDERED.
Dated: June 25, 2014

By:

sl —

HON. BEVERLY REID O'CONNELL
United States District Court Judge
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