In Re: Christopher A. Eberts Doc. 31

UNITED STATES DISTRICT COURT JS-6
CENTRAL DISTRICT OF CALIFORNIA
CIVIL MINUTES -- GENERAL
Case No. CV 11-08827-MWF Date:March 27, 2013

Title: In re: Christopher A. Eberts

PRESENT: HONORABLE MICHAELWW. FITZGERALD, U.S. DISTRICT

JUDGE
Rita Sanchez None Present
Courtroom Deputy Court Reporter
ATTORNEYSPRESENT FORAPPELLANTS A TORNEYSPRESENT FORAPPELLEE
None Present None Present

PROCEEDINGS (IN CHAMBERS):ORDER AFFIRMING BANKRUPTCY
COURT ORDERS AND JUDGMENTS

Plaintiffs-Appellants Palm Financ¢gorporation (“Palm”), Night Train
Films, LLC (“NTF LLC") and A-Mark Enertainment, LLC (“AME”) have filed
this bankruptcy appeal from the follavg: (1) Amended Judgment filed and
entered September 26, 2011; (2) Ordear@@ng in Part and Denying in Part
Plaintiff's Motion to Alter [and] Amead the Judgment and to Amend or Make
Additional Findings of Fact filed anehtered on September 26, 2011; and, (3)
Memorandum of Decision [Re:] Plaif's Motion to Alter and Amend the
Judgment and to Amend or Make AdditibRandings of Fact filed and entered on
September 26, 2011, pursuant to vhilse Bankruptcy Court amended the
Judgment After Trial filedrad entered on June 9, 201bl{ectively, the “Orders
and Judgments”).SeeNotice of Appeal at 1-2 &xs. A-C (Docket No. 2)).

The Court has reviewed the papersdite this appeal and held a hearing on
March 4, 2013.

Procedural Background

On November 3 and 4, 2010, and kebyy 8, 2011, the Bankruptcy Court
for the Central District of California (theonorable Ernest M. Robles) conducted a
trial in this adversary proceeding. x@erpts of Record (“ER”) 279 (Docket Nos.
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17-1to -12)). Plaintiffs-Appellant®aght to exempt from discharge certain
claims against Debtor-Defendant-Appell@eristopher A. Eberts. (ER 280-81).

On June 7, 2011, the Bankruptcy Court issued its Memorandum of Decision.
(ER 279). And, on June 9, 2011, the Baugkcy Court issued the corresponding
Judgment After Trial. (ER 308).

In the Judgment After Trial, tH@ankruptcy Court awarded judgment in
favor of Palm in the amount of $190,08idding that this claim (partially) was
nondischargeable pursuant to 11 U.$623(a)(2)(A). (ER 308-09). The
Bankruptcy Court ruled that the remaindeiPalim’s claim would be subject to any
discharge received by Eberts in Bisapter 7 bankruptcy case. (ER 309).

Furthermore, the Bankruptcy Courtanled judgment in favor of Eberts
with respect to NTF LLC’s and AME’s @ms and ruled that their respective
claims would be subject to any dischargceived by Eberts in his Chapter 7
bankruptcy case. (ER 309).

On June 23, 2011, Palamd NTF LLC filed a Motn to Alter and Amend
the Judgment and to Amend or Make AdditidRiadings [of] Fact (the “Motion”).
(SeeNotice of Appeal Ex. C at 1-2)0On September 26, 2011, the Bankruptcy
Court issued its Memorandum of Deoision the Motion, as well as an Order
Granting in Part and Denying in P#re Motion and an Amended Judgment.
(Notice of Appeal Exs. A-C).

In ruling on the Motion, the Bankruptcy Court amended that portion of the
Judgment entered on June 9, 2011, wofaf Palm in the nondischargeable
amount of $190,000 to include prejudgment interest pursuant to 28 U.S.C. § 1961
in the total amount of $2,033.40. (Naiof Appeal Ex. A at 2). The other
provisions of the Judgment entered on JAN2011, remained unchanged. (Notice
of Appeal Ex. A at 2).

Plaintiffs-Appellants filed a timely nwe of appeal on October 7, 2011.
(Docket No. 2). This appeal raises figeestions for review. The first three
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guestions relate to NTF LLC’s claim agst Eberts, which the Bankruptcy Court
concluded would be subjectdischarge. The fourth relat¢o that part of Palm’s
claim against Eberts which the BankmypCourt likewise concluded would be
subject to discharge. And the fiftblates to the calculation of prejudgment
interest on the $190,000 amount of Palgpartial) claim, which the Bankruptcy
Court concluded was exceptedrfralischarge. Specifically,

1. Plaintiffs-Appellants contend that NTF LLC’s claim should be
excepted from discharge purstuan 11 U.S.C. § 523(a)(4) based
on Eberts’s alleged fraud or defalcation while acting in a fiduciary
capacity. Did the Bankruptcyaddrt err by concluding that NTF
LLC’s claim wasnot excepted from discharge on this basis?

2. Alternatively, Plaintiffs-Appellats contend that NTF LLC’s claim
should be excepted from disrge pursuant to 11 U.S.C. §
523(a)(4) based on Eberts’s alleged embezzlement. Did the
Bankruptcy Court err by concluding that NTF LLC’s claim was
not excepted from discharge on this basis?

3. Alternatively, Plaintiffs-Appellats contend that NTF LLC’s claim
should be excepted from dsarge pursuant to 11 U.S.C. 8§
523(a)(6) based on conversionDid the Bankruptcy Court err by
concluding that NTF LLC’'s claim wasot excepted from
discharge on this basis?

4. Plaintiffs-Appellants contend th&alm’s claim should be excepted
from discharge pursuant to 11.S.C. § 523(a)(2)(B) based on a
materially false writing. [ the Bankruptcy Court err by
concluding that Palm’s claim wamt excepted from discharge on
this basis?

5. Plaintiffs-Appellants contend th&alm should have been awarded
prejudgment interest on the Judgment amount of $190,000
pursuant to California Civil Code Sections 3287 and 3289. Did the
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Bankruptcy Court err in awardinggudgment interest pursuant to
28 U.S.C. § 1961 rather than California law?

(Appellants’ Opening Brat 2 (Docket No. 17)).

Factual Background

By now, the facts are well known to tharties and the Bankruptcy Court.
Here, the Court only briefly samarizes the facts relevantttas appeal, relying on
the Bankruptcy Court’s post-trial Memar@dum of Decision and the parties’ own
briefing on this appeal.

Eberts

Eberts is a movie producer. (AppelleBis at 1 (Docket No. 20)). Eberts
was the co-member and co-manager of allsproduction company, Rifkin/Eberts,
LLC ("RE LLC"). (Appellee’s Br. at 1-2) Eberts filed his bankruptcy petition in
February 2009. (Appellants’ Rl Br. at 17 (Docket No. 25)).

NTF LLC’s Claim Against Eberts

NTF LLC was a limited liability companget up to finance the film “Night
Train,” and its originammembers were AME and RIE.C. (ER 286). R/E LLC
dissolved in early 2008. (ER 286). NBFsole current member is AME. (ER
287).

In July 2007, Palm loaned NTF 0.$2,539,541.25. The loan proceeds
were deposited into a City Nationalida(*CNB”) account. (ER 287). R/E was
responsible for the production of Nightain, and Eberts handled this CNB
account. (ER 287). The CNd&count was a special purpose vehicle dedicated to
cover the costs of producing Nightaim and for no other purpose. (ER 287).

NTF argues that Eberts effected savenoney transfers from out of this
CNB account that were prohibited becatrsetransfers were not related to the
production of Night Train. See, e.g.ER 287-89).
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Palm’s Claim Against Eberts

Palm’s claim against Eberts is basgdtwo loan transactions that Eberts
personally guaranteed. (ER 281). Speaifiy, on October 11, 2006, Palm loaned
$1 million to Who's Your Caddy, LLC (“WYC LLC"), and on September 26,
2007, Palm loaned $350,000 to Stag Nigitmns, LLC (“Stag Night LLC"). (ER
281).

Palm asserts that it retleon a written financial stainent regarding Eberts’s
assets and liabilities (the “Financial ®aent”) in making both loans. (ER 281).
The Financial Statement showed that Ebbad a net worth in the amount of
$12,577,060.00, as of August 31, 20@&R 281). The Financial Statement was
an attachment to the Guataris Verification of Accuracy of Financial Statement
(“Verification), which provided that ta Financial Statement was complete and
accurate as of August 31, 20@6d as of October 11, 200&e(, the effective date
of the Verification). (ER 281). Ebensepared the Financial Statement by
himself, and Palm reviewed and mathyiaelied on it in making the two loans.
(ER 281).

Palm contends that Eberts’s Fncal Statement was false because it
overstated the value of canassets and failed todlude certain liabilities. See,
e.g, ER 282-85). Palm argues that Eb&rés most likely insolvent at the time of
these loans, and that he had a reckles®gard for the truth of his financial
circumstances as reflected in the FinahStatement. (ER 285). Palm also
contends that Eberts submdtthe Financial Statemenitiv the intent to deceive
Palm as evidenced by the totality of tieumstances, and that Palm reasonably
relied on the Financial Statementiraking these loans. (ER 285).

Standards of Review

The parties agree on the following standards of review:

“Findings of fact, whether based on ooaldocumentary evidence, shall not
be set aside unless clearly erroneond, @ue regard shall be given to the
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opportunity of the bankruptcy court to judge the credibility of the witnesses.” Fed.
R. Bankr. P. 8013.

Conclusions of law are reviewed de novn.re Littleton 942 F.2d 551, 553
(9th Cir. 1991).

“When a mixed question of law and facipiesented, the standard of review
turns on whether factual mattenslegal matters predominateUnited States v.
Marbella, 73 F.3d 1508, 1515 (9th Cir. 1996) (tba omitted). “If an ‘essentially
factual’ inquiry is present, or if the exi#se of the district court’s discretion is
determinative, then we giwgeference to the decisionthie [court]; otherwise, we
conduct a de novo reviewd. (citation omitted).

Discussion

1. NTF LLC’s Section 523(a)(4) claim (&ud or defalcation while acting
in fiduciary capacity): The Bankrupty Court properly concluded that
Eberts was not a fiduciary fopurposes of Section 523(a)(4)

Under 11 U.S.C. § 523(a)(4), “deltkaat arise from ‘fraud or defalcation
while [the debtor was] actg in a fiduciary capacity...” are nondischargeable.”
Ragsdale v. Haller780 F.2d 794, 795 (9th ICil986) (citation omitted).

NTF LLC argues that Eberts was a fichrg of NTF LLC based on the fact
that R/E LLC was a managef NTF LLC. (ER 289).Stated differently, as a
manager of NTF LLC, R/ELC was a “trustee” over thassets of NTF LLC and
owed NTF LLC the “duty of acting ithe highest good faith.” (ER 289).
According to NTF LLC, Ebds owed these same duties to NTF LLC because he
was a manager of R/E LLC. (ER 289).

Practically speaking, NTF LLC contenly that R/E LLC was a manager of
NTF LLC and therefore owed a fiduciagyty to NTF LLC, and (2) that Eberts
was a manager of R/E LLC and thereforesdva fiduciary duty to R/E LLC — and,
therefore, to NTF LLC.
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The Bankruptcy Court rejected thiggament, concluding as follows: NTF
LLC “provides no authority that [R/E LLC]'s fiduciary status extends to its
individual managers/member§&onsequently, [NTF LLChas failed to prove that
[Eberts] is a fiduciary and its 8§ 523(a)@aim based on fraud or defalcation while
acting in a fiduciary capacity fails.” (ER 304).

The facts relevant to this issue are inadispute. Instead, the determinative
legal question on this appaalwhether Eberts wasfiduciary of NTF LLC for
purposes of Section 523(a)(4). “Becatlseissue of whether a relationship is
‘fiduciary’ within the meaning of 11 U.S.& 523(a)(4) is a question of federal
law, it is reviewed de novo.Ragsdale780 F.2d at 795 (citation omitted).

“The meaning of ‘fiduciary’ in 8 523(&}) is an issue of federal lawld. at
796 (citation omitted). However, the “broagkeneral definition of fiduciary — a
relationship involving confidence, trusihd good faith — is inapplicable in the
dischargeability context.’ld. (citation omitted).

Importantly, “[tlhe fiduciary relabnship must be one arising from an
express or technical trust that was ingmbbefore and without reference to the
wrongdoing that caused the debtti re Cantrell 329 F.3d 1119, 1125 (9th Cir.
2003) (citation and interngluotation marks omitted)Under Section 523(a)(4),
the “trust giving rise to the fiduciamglationship must be imposed prior to any
wrongdoing; [and] the debtor must hadween a ‘trustee’ before the wrong and
without reference to it. These requirerteeeliminate constructive, resulting or
implied trusts.” Ragsdale 780 F.2d at 796 (citations omitted).

“Although the concept of fiduciary t® be narrowly defied as a matter of
federal law, state law is to be consultedi&dermine when a trust in this strict
sense exists.'Id. (citation omitted). “If state lawreates an express or technical
trust relationship between the debtor andther party and imposes trustee status
upon the debtor, the debtor will Bdiduciary under section 523(a)(4)li re
Baird, 114 B.R. 198, 202 (B.A.P. 9th Cit990) (citation omitted) (“The debt
alleged to be non-dischargeable mugeafrom a breach of trust obligations
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imposed by law, separate and distifiotn any breach of contract.” (citation
omitted)).

“The statute must define the trust regell out the trustee’s fiduciary duties
and impose a trust prior to and withoeterence to the wrong which created the
debt.” Id. (citations omitted) (discussing Adma statute which “provides that
certain moneys paid to a contractor shalldeemed to be held in trust for the
benefit of persons furnishing labor andterals”). Additionally, in the Ninth
Circuit, the “express or technical trusgquired for section 523(a)(4) liability can
arise from a state’s common lawifi re Abrams229 B.R. 784, 790 n.6 (B.A.P.
9th Cir. 1999) (citations omitted).

“The elements of a valid trust undgalifornia law include a competent
trustor, an intention on the part of the tardo create a trus, trustee, an estate
conveyed to the trustee, an acceptanceeofrikst by the trustee, a beneficiary, a
legal purpose, and legal term.”In re Teichman774 F.2d 1395, 1399 (9th Cir.
1985) (discussing requirements of fidugiaduty under Section 523(a)(4)).

According to NTF LLC, Ebrts “acted in a fiduciary capacity based on the
obligations in the NTF LLC Operating Agement, his exclusive control over the
CNB account, and the relationship beem Eberts, R/E LLC and NTF LLC.
(Appellants’ Reply Br. at 3).

Essentially, NTF LLC argues that undke totality of the circumstances
Eberts was a fiduciary of NTF LLC. Whiteis may be true in a general — or even
some legal — sense, this Court agrees with the Bankruptcy Court that NTF LLC has
identified no authority for the propibien that Eberts was a fiduciafgr purposes
of Section 523(a)(4)

NTF LLC argues that it has iden&fl a trust obligation imposed by
California law. See In re Baird114 B.R. at 202. Iin re Abramsthe Bankruptcy
Appellate Panel (“BR") imposed a so-called “second-tier” fiduciary duty in the
partnership contextSee229 B.R. at 790. The BAP found “ample support for the
proposition that ABWA, as general partreérSea Palms, owed a fiduciary duty to
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Sea Palms . . .. [and that the debtas|general partner of ABWA, owed a
fiduciary duty to ABWA.” Id. at 790. As the BAP stated, “What is less clear is
whether Abramsile., the debtor] directly owed S&alms a fiduciary duty simply
by virtue of the duties which flowed im0 Abrams to ABWA and from ABWA to
Sea Palms.”ld. Ultimately, the BAP oncluded on the facts of the case that the
debtor, “as the general partradrthe general partner oféHimited partnership, is a
‘fiduciary’ for section 523(a)(4) purposeslt. at 792.

Here, NTF LLC analogizes itself ea Palms, R/E LLC to ABWA, and
Eberts to the debtor im re Abrams In this respect, NTF LLC’s argument
proceeds in two stepg:irst, under California Corporations Code § 17153, the
“fiduciary duties a manag®wes to the limited liability company and to its
members are those of a partner to a partnership and to the partners of the
partnership.”SecondIn re Abramsheld that a so-called “second-tier” partner is a
fiduciary under Sectiob23(a)(4). TherefordNTF LLC argues that, under
California law, a “second-tier” manager@mber of a limited liability company
likewise is a fiduciaryunder Section 523(a)(4).

This argument fails. As a preliminary matterye Abramsds not binding on
this Court. “BAP decisions cannot bind tthistrict courts themselves. As article
[l courts, the district courts mustvedys be free toetline to follow BAP
decisions and to formulate their own rules within their jurisdictiddahk of Maui
v. Estate Analysis, Inc904 F.2d 470, 472 (9th Cir. 1990).

Regardless, and as discussed above|ddes23(a)(4) requires an express or
technical trust imposed, in this case,@glifornia statutory or common law. NTF
LLC has identified no such authorityndeed, as #nBAP stated ithn re Abrams
“[t]here is noCalifornia case directly on point addressing the ‘second-tier’ issue.”
229 B.R. at 791 (emphasis added) (noting the “importance of control in
establishing fiduciary duties under California law”).

Instead)n re Abramgrelied on the Fifth Circuit’s interpretation ©&xas
partnership law.d. (discussind-SP Inv. P’ship v. Benne®89 F.2d 779 (5th Cir.
1993)). The BAP noted that the Fifth Girc“believed” that the Court of Civil
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Appeals of Texas i@renshaw v. Swensp@ll S.W. 2d 886 (Tex. Civ. App.

1980), “placed particular importance on tieure of the business relationship as a
whole and the control which the ‘second-tier’ generalngarimposed upon the
entire enterprise.’ld. Specifically, according to the Fifth Circuit, and as quoted
by the BAP inIn re Abrams

In reviewing the line of cases that gave rise to the rule in Texas
that the managing partner of a parsip owes to his copartners the
highest fiduciary obligations known Ew, it is clear that the issue of
control has always been the critidact looked to by the courts in
imposing this high level of responsibility.

Bennett 989 F.2d at 78%ee also In re Abram229 B.R. at 791. Therefore, while
the BAP inIln re Abramgecited the appropriate standard, the analysis focused on
the business relationship among the varjpargnerships — and, in particular, the
guestion of control — more than on the ti@aof any express or technical trust.

While this analysis may speakttoe question who may qualify as a
fiduciary under California lawn a general sense, it does not necessarily speak to
the question whether there is any expasgchnical trust under California law —
and therefore a fiduciary duty under Section(82@). It is this latter question that
Is determinative on this appedee In re Nilesl06 F.3d 1456, 1463 (9th Cir.
1997) (“[A] debtor is only a ‘fiduciaryfor purposes of § 523(a)(4), where state
law imposes an express or statutory trust on the funds at issue.”).

At the hearing, counsel for NTF LLC relied primarily lonre Kalinowskj
482 B.R. 334 (B.A.P. 10th Cir. 2012). But this case is unavailing for the same
reason. Irn re Kalinowskj the question was whethetexhnical trust had been
created under Bew Mexicostatute: “No express trust was alleged, so the
plaintiff's claim that [thedebtor] was acting asfaluciary depends upon the
existence of a ‘technical trus Technical trusts are typically created by statute
and, in this case, [thereditor] relied upon § 60-133(F) of [New Mexico’s]
Contractors Act for the existence of a trusd: at 338 (citation omitted). Again,
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this decision does not speak to the questvhether an express or technical trust
was created under California law.

Finally, as a matter of fact, it isedr — and implied from the Bankruptcy’s
Court’s conclusion — that neither the NLLC Operating Agreement nor any other
agreement created an exgsdrust with respect toatfunds in the CNB account.

Accordingly, the Bankruptcy Court®rders and Judgments are AFFIRMED
on this issue.

2. NTF LLC’s Section 523(a)(4) clainfembezzlement): The Bankruptcy
Court properly concluded that theircumstances of Eberts’s money
transfers from the CNB account did nondicate fraud for purposes of
Section 523(a)(4)

Alternatively, NTF LLC argues thats claim is nondischargeable because
the prohibited transfers fno the CNB account congited embezzlement for
purposes of Section 523(a)(43eell U.S.C. § 523(a)(4) (debts that arise from
“embezzlement” are nondischargeable).

“Federal law and not state law corsrthe definition of embezzlement for
purposes of section 523(a)(4)lifi re Wada 210 B.R. 572, 576 (B.A.P. 9th Cir.
1997).

Under Section 523(a)(4), the “elems of a claim based on embezzlement
are” as follows: “property owned by ahet is rightfully in the possession of a
bankruptcy debtor”; “the bkruptcy debtor appropriates such property to a use
other than the use for which the propexys entrusted to tHeankruptcy debtor”;
and, “circumstances indicating fraudri re Mickens 312 B.R. 666, 680 (Bankr.
N.D. Cal. 2004) (citations omitted).

Here, the Bankruptcy Court concludiat the “first two elements for
embezzlement are satisfied(ER 305). The Bankruptd@ourt found that Eberts
had authority to transfer monies frahe CNB account, and that Eberts made
transfers for purposes other than pineduction of Night Train. (ER 305).
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The Bankruptcy Court also found tHalberts made theansfers at issue
because R/E LLC was making several mosgiesultaneously, and that at times it
became necessary to juggle funds among accounts designated for different movies.
(ER 305). According to the Bankruptcy@t, these circumstances may indicate
“sloppy business practices,” but “they do not indicate fraud.” (ER 305).

Again, NTF LLC does not quibble with the Bankruptcy Court’s factual
findings but instead argues, as a mattdaof that the circumstances surrounding
these money transfers indicate fraud.

However, this Court agrees with tbenclusion of the Bankruptcy Court.
Embezzlement for purposes of Section 32@) requires a “specific intent to
defraud.” In re Wilson 114 B.R. 249, 252 (Bankr. E.@al. 1990). Specifically, a
plaintiff must prove “fraud in fact involving moral turpitude or intentional wrong
rather than implied or constructive fraudd. at 252 n.10 (citations omitted).

The undisputed facts demonstrate resithAt most, Eberts was juggling
money among accounts designated for differeovies. He neither intended to
defraud NTF LLC nor intended any wrong.

Accordingly, the Bankruptcy Court®rders and Judgments are AFFIRMED
on this issue.

3. NTF LLC’s Section 523(a)(6) clan (conversion): The Bankruptcy
Court properly concluded that Eb&s lacked intent to injure for
purposes of Section 523(a)(6)

Alternatively, NTF LLC argues thatis claim is nondischargeable because
the prohibited transfers from the CNB aaat constituted conversion for purposes
of Section 523(a)(6).

“Section 523(a)(6) prevents dischaftger willful and malicious injury by
the debtor to another entity orttee property of another entity.'I'n re Ormsby
591 F.3d 1199, 1206 (9th Cir. 2010) (egill U.S.C. 8§ 523(a)(6)). The United
States Supreme Court has “made clearftiragection 523(a)(6) to apply, the actor
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must intend the consequences @& #ct, not simply the act itselffd. (citation
omitted). Specifically, “[b]oth willfulnesand maliciousness must be proven to
block discharge under section 523(a)(6)d’

In the Ninth Circuit, Section 523(a)(6)"willful injury requirement is met
only when the debtor has a subjective motoéflict injury or when the debtor
believes that injury is substantially tan to result fromhis own conduct.”ld.
(citation omitted). Furthermore, a debta charged with the knowledge of the
natural consequences of his actionkl” (citation omitted).

In this case, the Bankruptcy Courtufal that Eberts “made the transfers
because he needed the money for other @spviot to cause harm to [NTF LLC].”
(ER 306). Consequently, the Bankrup@gurt concluded that NTF LLC had
failed to prove the intent necessary ¥allful injury and did not reach the
malicious injury ssue. (ER 305-06).

For the reasons stated above, the Cagain agrees. THact that Eberts
may have juggled money among accountsgteated for different movies does not
indicate that Eberts intended to harm NTF LLC.

Nor does NTF LLC'’s reliance on théexnative, “substantial certainty”
standard change this result. It is ireg, if not clear, fronthe Bankruptcy Court’s
conclusion that, on the undisputed faéiberts intended to replace any money
improperly removed from the CNB emunt with money from an account
designated for a different mavi Therefore, NTF LLC feed to prove that injury
was “substantially certain” to result frofberts’s conduct or that Eberts knew the
“natural consequences of his actiomsiuld have been harmful to NTF LLC.

Accordingly, the Bankruptcy Court®rders and Judgments are AFFIRMED
on this issue.
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4. Palm’s Section 523(a)(2)(B) claim (use of a materially false statement
in writing): The Bankruptcy Court’sfindings of factwere not clearly
erroneous

As discussed above, Palm'’s clainbased on two loan transactions that
Eberts personally guaranteed. HoweRralm has not appealed the Bankruptcy
Court’s decision with respect to the second loam (hat made to Stag Night
LLC). (SeeAppellants’ Opening Br. at 2 n.1)nstead, Palm argues only that it
relied on Eberts’s Financial Statemenmaking the loan to WYC LLC, and that
the Financial Statementas materially false.

To succeed on a Section 523(a)(2)¢Bim, a plaintiff must prove the
following, by a preponderance of evidence

(1) a [written] representatn of fact by the debtor,

(2) that was material,

(3) that the debtor knew #te time to be false,

(4) that the debtor made with thgention of deceiving the creditor,
(5) upon which the creditor relied,

(6) that the creditor's reliance was reasonable, [and]

(7) that damage proximately resulted from the representation.

In re McGee 359 B.R. 764, 772 (B.A.P. 9thiCR006) (citations omittedgee also
11 U.S.C. § 523(a)(2)(B).

According to the Bankruptcy Court,ehvritten representations at issue are
the line items on Eberts’s Financial StatemefeeER 282-85, 291). The
materiality of these statements (the seceledhent listed above) is not in dispute.
(ER 291). However, the Bankruptcy Cowtihd, as a matter of fact, that “Palm
has only proven that one of the itemssatie is false by a preponderance of the
evidence” (.e., the line item related to the-salled “Orum Property”). SeeER
292-96).
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Furthermore, the Bankruptcy Caodiound, “[b]ased on the evidence
submitted at trial,” that “only two of thalleged omitted llalities should have
been included on the Financial Statemen#.,(those related to the Eleven Eleven
Films and “The Deal” guaranties)S€eER 296-98). With respect to every other
line item, the Bankruptcy Court concludeatiPalm had failetb prove falsity by
a preponderance of the evidence. (ER 298)d with respect to those items as to
which Palm had shown falsity, the BankmeypCourt concluded, again as a matter
of fact: “even if [Eberts] had kndedge of the falsities on the Financial
Statement,” he had no “intent to deceRa@m.” (ER 298-300). Again, Palm had
failed to prove intent by a preponderatehe evidence.The Bankruptcy Court
did not reach the reliance issue. (ER 300).

On this appeal, Palm argues that the Bankruptcy Court’s findings were
clearly erroneous.See, e.gAppellants’ Opening Br. &6). The Court disagrees.

“[R]eview under the ‘clearly erroneous’astdard is significantly deferential,
requiring a ‘definite and firm convictioiat a mistake has been committed.”
Concrete Pipe & Prods. of Calnc. v. Constr. Laborers Pension Trust for S. Cal.
508 U.S. 602, 623, 113 S. Ct. 2264, 124&H. 2d 539 (1993). “This standard
plainly does not entitle a reviewing court to reverse the finding of the trier of fact
simply because it is convinced that ibwd have decided the case differently.”
Anderson v. Citpf Bessemer Cityt70 U.S. 564, 573, 105 S. Ct. 1504, 84 L. Ed.
2d 518 (1985). Thus, “[w]here there &ne permissible views of the evidence,
the factfinder’s choice between them cannot be clearly erronetilsat 574
(citations omitted).

The Court has reviewdtie Bankruptcy Court’s post-trial Memorandum of
Decision, the contentions of the parties on this appeal, and — where necessary — the
record itself. It is evident thateBankruptcy Court carefully parsed the
conflicting testimony as to each line item oreb’s Financial Statement, and that
each finding is amply supported by the record. Quite simply, the Court cannot say
that any of the Bankruptcy Court’s findys of fact were clearly erroneous under
the standards discussed above.
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Moreover, Palm’s reliance on the so-cdlfadverse inference” rule is of no
moment hereFirst, the Bankruptcy Court alreadpmsidered and rejected this
argument. $ee, e.g.Notice of Appeal Ex. C at 12-145econd this Court too has
considered Palm’s argument and conctutiat the Bankruptcy Court’s findings
were not clearly erroneous in this respect.

Accordingly, the Bankruptcy Court®rders and Judgments are AFFIRMED
on this issue.

5. Palm’s Section 523(a)(2)(A) claim (nomgthargeable in the amount of
$190,000): The Bankruptcy Couproperly awarded prejudgment
interest according to federal law

As noted above, the Bankruptcy Court doded that Eberts’s debt to Palm
was nondischargeable in the amooh$190,000, pursuant to Section
523(a)(2)(A). That decision isot part of this appeal.

The Bankruptcy Court also awarded Palm prejudgment interest at the federal
T-Bill rate of 0.51% to run from May 2009, to June 9, 2011, in the total amount
of $2,033.40. $eeNotice of Appeal Ex. B at 2).

On this appeal, Palm instead seeks prejudgment interest in the amount of
$147,820.12, pursuant to California Ci€ode 88 3287 and 3289(a). According
to Palm, the award of prejudgment int&ris governed by state law because the
$190,000 debt arose under state |@Appellants’ Opening Br. at 35).

As the Ninth Circuit has stated, the “éxdl prejudgment interest rate applies
to actions brought under federal statsig;h as bankruptcy proceedings, unless the
equities of the case reqgeia different rate."Banks v. Gill Distrib. Ctrs., In¢263
F.3d 862, 871 (9th Cir. 2001) (citations itbed) (“reasoned justification” may
require different rate).

Palm has not articulated any reasonetification or equitable rationale for
why anything other than the federal rab®uld apply to its prejudgment interest
award. Instead, Palm argues that it broufgist action pursuant to California law
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rather than any federatatute. Palm relies dn re Niles 106 F.3d 1456, for the
proposition that prejudgment inter@st nondischargeable debts which “arose
under state law” are “also governed by state lald."at 1463.

In theBankslitigation, the bankruptcy court awarded prejudgment interest
according to state law becithe “removed [adversapyoceeding] case . . . is
equivalent to a diversity action, as itnst brought under any jpsct of federal law
and is in this court only due to itdagonship to the Banks’ bankruptcy. In
diversity cases, state law governs #lweard of pre-judgment interestlh re
Banks 225 B.R. 738, 750 (Bankr. C.D. Cab98) (citation omitted) (“Interest on a
federal judgment is determinédg 28 U.S.C. § 1961 .. ..").

Here, Palm’s claim is not equivalentdaliversity action. lllustratively,
Palm argues that in Februa2909 it won a judgment — fdareach of contract —
the amount of $1,163,580.24 against WYC LLC and Eberts, as guarantor, in
California state court. (Appellants’ RedBy. at 16-17). While that state court
judgment included interest in the amowoh$164,793.79, the judgment was null
and void as against Eberts because it was entered a fewaftenyse filed his
bankruptcy petition. The judgment theyed violated the automatic stay.
(Appellants’ Reply Br. at 16-17).

Palm has not sought to collect tktate court judgment in the adversary
proceeding in this case. Indeed, Palmrbtiseek recovery for breach of contract
but instead for certain improper transfeiiis debt was [s®d on federal law.¢.,
Section 523), not on state laBeeER 8 (Compl. § 46) (“The monies diverted by
Eberts were obtained by false pretenses, false representations and/or actual fraud as
contemplated by [Section 523(a)(2)(A)jchare, therefore, nondischargeable.”).

For the same reasoim, re Nilesis distinguishable. lthat case, the claimant
had won a state court judgment before thaalefiled for bankruptcy. 106 F.3d at
1458. In the adversary proceeding, tremhnt then sought to collect this
judgment as nondischargeable debtspant to Section 523(a)(4)ld.
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Palm’s claim that its debt is ndischargeable pursuant to Section
523(a)(2)(A) is different from its breadi contract lawsuit and judgment in
superior court. Rather, the $190,000 judgmienhis case is a product of federal
law and does not arise from the putativ1,163,580.24 amount awarded for breach
of contract in the state court action.

As the bankruptcy court statedlmre Rosen“when liability arises under
the United States Bankruptcy Code, it is fadléaw that governs the interest rate.
The determination of the dischargeabilitya debt under § 523(a) is purely a
matter of a federal law. Ehinterest rate in this proceeding clearly should be
governed by federal law.” 232 B.R. 284, 298 (Bankr. E.D.N.Y. 1999) (citations
omitted).

At the hearing, counsel for Palmngued that the debt arose from the
underlying loan, and that the loan agreetragnse from state law. The Court is
not persuadedFirst, under this suggested rule egy debt would “arise under
state law” and prejudgment interest aywavould be awarded according to state
law.

Second and as the Bankruptcy Court statedhis case, Palm “does not
identify with any specificity the stataw pursuant to which its nondischargeable
debt arose. . . . Palm appears to impht its claim arose undepme sort of state
law contract theory.” (Notice of Appeki. C at 6). “However, in rendering the
Judgment, the [Bankruptcy] Court did reetamine whether [Eberts] breached any
agreement. Rather, the [decision] resiedEberts]'s knowledge of the falsity of
certain representations, his intent to deed?alm, and Palm’s justifiable reliance
on those representations.ld.]

Stated simply, the Court agrees witle Bankruptcy Court that Palm’s
nondischargeable debt arose under federalilaw $ection 523(a)(2)(A)) rather
than any state law, whethasrdractual or otherwise.SeeNotice of Appeal Ex. C
at 6 (“Palm has not established thatuislerlying debt arose under state law;
therefore, state law does not govéra prejudgment interest issue.”)).
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Accordingly, the Bankruptcy Court®rders and Judgments are AFFIRMED
on this issue.

Conclusion

For the reasons stated above, the Bankruptcy Court’s Orders and Judgments
are AFFIRMED.

IT IS SO ORDERED.
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