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8 UNITED STATESDISTRICT COURT
9 CENTRAL DISTRICT OF CALIFORNIA
10
11| ERIK R. CARBAJAL, Case No. 2:11-cv-9134-ODW (DTBx)
12 Plaintiff, AMENDED ORDER GRANTING
V. MOTION FOR SUMMARY
13 _ _ | JUDGMENT [51]
R. RABORN and DOES 1-10, inclusive,
o Defendants.
15
16 Qualified immunity shields on-duty igon officers from liability unless they
17 || violated a clearly established right. Pl#mCarbajal became involved in a fight with
18| another inmate. Upon the sounding o€ thlarm, which signals all inmates fo
19 || immediately lie down, the tavof them continued fightonwhich prompted Defendant
20 | Officer Raborn to fire a foam round at iBajal, which missedhim. Because the
21| combatants still did not lay down, Raborrefi a second shot which struck Carbajal in
22| the face.
23 Carbajal sued for negligence and excessige of force in violation of the
24| Eighth Amendment. Raborn now moves sammary judgment, refuting both claims
25| and asserting that he is entitled to quadifimmunity. (ECF No. 51.) The Court
26
27
28
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GRANTS Raborn’s Motion by concluding & the methods Raborn employj
in his attempt to restore order did not vielat clearly established right and he is tf
entitled to qualified immunity.

I. FACTUAL BACKGROUND

Erik Carbajal, an inmatat Ironwood State Prison, got into a fist fight wi
another inmate, Andrew Carrillo, in one thfe dayrooms. (S®) Y 1-3.) Officer
Raborn was stationed in the control boatthich is centrallylocated on the secon
floor, overlooking the dayroom. (SUF |1 1I1®.) The booth was stocked with
Ruger Mini-14 rifle, a 40mm launcheand several oleoresin capsicum (“OQ
grenades. (SUF Y 14-16.) These gresate more commonly known as pepj
spray.

Raborn observed the two inmates exchag blows in the dayroom directl
under the control booth, and he immediatetyivated the alarm. (SUF Y 4, 20-2
All other inmates in the dayroom compliedth the alarm by getting down on th
floor, but Carbajal and Carrillo continuédhting. (SUF 1 23—-25.) Raborn verba
ordered them to get dowaur times (SUF § 25.) Two other prison officers, Office
Rodriguez and Stewart, were present at time of the fight, and upon hearing t
alarm they moved towasdthe disturbance aritdeycommanded the fighting inmate
to “Get on the ground!” (SUF |1 52-54.)

Raborn observed that Carbajahda Carrillo—still fighting—had moved
approximately twenty-five feet from the cooit booth. (SUF § 25.) Because he f
he would be unable to accurately throw @€ grenades through the bars covering
booth’s windows, Raborn retrieved the 40ntemncher, which fires a single 455

foam round. (SUF qY 17, 38 Raborn targeted Carbajmlhon-vital areas below the

waist (“green-zone”), but he missed and fib@m round ricocheted off the floor ne
their feet. (SUF {1 27-28.)

! Having carefully considered the papers in suppf and opposition to éhmotion, the Court deem
the matter appropriate for decision without @arjument. Fed. R. Civ. P. 78; L.R. 7-15.
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Neither Carbajal nor Carrillo got to tHor after the shot was fired. (SU
1 30.) Carbajal contends that the fightled when he heard the “big bang,” and
separated about sevéeet from Carrillo. (SUF § 103 At that time, they had travele

about forty feet from theamtrol booth and were still stdimg, facing each other.

(SUF Y 29, 33.) Raborn theeloaded the 40mm lauiner, and he and Office
Rodriguez continued to issue commandsQ@arbajal and Carrillo to get down. (SU
19 30, 53.) Both inmates ignored the orders to get down.F (U30-32, 103.
Approximately ten seconds after firing thest round, to restore order and preve
escalation of the disturbance, Rabormed the 40mm launcher at Carbajal’'s gre
zone and fired a second foam round. ESYY 32, 40.) It struck Carbajal under |
right eye and he suffered injuries inding fractures, contusions, detachme
hemorrhage, and retingtarring. (SUF { 111.)
II. LEGAL STANDARD
Summary judgment should be granted drthare no genuinesues of materia

fact and the moving party is entitled tadgpment as a matter of law. Fed. R. Ci

P.56(c). The moving party bears the initiairden of establishing the absence g
genuine issue of material fadCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986
Once the moving party has met its burden, the nonmoving party must go beyo
pleadings and identify specific facts thghuadmissible evidence that show a geny
issue for trial. Id.; Fed. R. Civ. P. 56(c). Colusory or speculative testimony i
affidavits and moving papers is insufficientreise genuine issues of fact and def
summary judgment.Thornhill's Publ’'g Co. v. GTE Corp594 F.2d 730, 738 (9tl
Cir. 1979).

A genuine issue of material fact must tnere than a scintilla of evidence,
evidence that is merely colorabte not significantly probative. Addisu v. Fred
Meyer, 198 F.3d 1130, 1134 (9th Cir. 2000). A disputed fact is “material” wher¢
resolution of that fact might affect the oame of the suit under the governing lal
Anderson v. Liberty Lobby, Ina177 U.S. 242, 248 (1968). An issue is “genuine
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the evidence is sufficient for a reasonabley jto return a verdict for the nonmovin
party. Id. Where the moving and nonmoving partiestsions of events differ, court
are required to view the facts and dragasonable inferences in the light mc
favorable to the nonmoving partfacott v. Harris 550 U.S. 372, 378 (2007).

1.  DISCUSSION

In support of his Motion for Summagdudgment, Raborn argues that Carbz:
cannot satisfy the elements of his Eighitmendment and negligence claims and t
he is entitled to qualified immunity. Becauthe Court finds that Raborn is entitled
gualified immunity, it need not address the other argumeliatquez v. Gutierrez
322 F.3d 689, 691 (9th Cir. 2003) (holditige Eighth Amendment inquiry and th
gualified-immunity inquiry must be treated separately.)

Qualified immunity shields government officials acting in their offig
capacities not only from liability but evérom litigation unless thir conduct violateg
a clearly established statutory or cigional right thatwould be known to g
reasonable personHarlow v. Fitzgerald 457 U.S. 800, 818 (1982). The qualifie
immunity standard “provides ample protectito all but the plainly incompetent (
those who knowingly violate the lawMalley v. Briggs475 U.S. 335, 341 (1986).

Prior to the Supreme Court’s decisionRearson v. Callahan555 U.S. 223
(2009), the qualified-immmity inquiry requireda sequential two-step analysis
determine whether (1) the plaintiff allegedfficient facts to show the defendant

conduct violated a constitutialty-protected right, and2) the violated right was

clearly established Saucier v. Katz533 U.S. 194, 201 (2001). Now district cou
have discretion to decide vah prong to address firsPearson555 U.S. at 236.

In this case, the Court starts with ttedearly established” prong, which ask
whether it would have been clear to asenable officer that his conduct under t{
circumstances was unlawfulSaucier 533 U.S. at 202. In making this objecti
determination, the Ninth Circuit views @hincident from the perspective of
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reasonable official on the scene, irrespectf@ plaintiff's allegations of malicious

intent. Marquez 322 F.3d at 692—-93.

A reasonable official in Raborn’s positievould have perceived a threat to t
safety and security of inmae®r officers. Carrillo and Carbajal ignored the alarm
at least four verbal commands to “get dgixand had been actively fighting for abo
thirty-five seconds when Raborn fired théial shot. (SUF 11 25, 40.) After hearin
the blast of the 40mm launcher, they sepdrdmat continued toginore orders to ge
down. (SUF 11 30, 53-54, 3.0 Carbajal was facing trentrol booth and Carrill
when Raborn fired the second shot, appr@tely ten seconds after firing the fir
round. (SUF 9 30, 40, 103And though the parties disagree about whether the
inmates were standing still at the exact motmie foam round struck Carbajal,
observers it appeared as if they “@/going to go at it again.” (SUF { 31.)

Under these circumstances, the Cound$ that a reasonable prison offic
would not only consider Raborn’s conduatvful, but would likely have done th
same. Raborn shot Carbajal to restorgeonn the dayroom.(SUF § 32.) Both
inmates refused to comply with the officeocsters, which signifies to prison official
that an inmate is still participating in thecident, and thus a threat to other inmateg
staff. (Raborn Decl. § 12; Rodriguez De§l7; Stewart Decl. 1 6.) Carbajal ev
stated that he did not comply because was defending himself from Carrillg
(Carbajal Dep. 69:5-16.) Carbbgso admits he was sht@most immediately” after
separating from Carrillo. (SUF § 103.) Frddarbajal's own belief that the figh

would continue, the Court colucles that Raborn was reasonable in his belief that

threat was ongoing.
In the face of an ongoing threat, prisgunards are permitted to use even deqg
force “in a good faith effort to natain or restore discipline.’See Whitley v. Albers

475 U.S. 312, 320 (1986%ee also Jeffers v. Gomexs7 F.3d 895, 917 (9th Cir.

2001) (prison officials are accorded widenging deference in adopting and execut
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practices to further prison order and secuyitizven if an offter makes a reasonab
mistake, he is still entitled to immunityaucier 533 U.S. at 205.

This deference goes a long way. Miarquez a prison official in a guard towe
360 feet away mistakenly shot an unarniggtander during a fight between oth
inmates, allegedly violating the hgsder's Eighth Amendment rightsld. at 691.
Nonetheless, the court granted the offigeialified immunity because a reasona
officer could have perceived that the pl#f was threatening another inmate wi
serious injury or death, so shooting hiwvas a good-faith effort to restore ordéd. at
693.

Raborn’s selection of the 40mm launclasrthe most appropriate use-of-for
option to end the disturbance was reabtmagiven his limited choices and h
position in the second-floor control booth. S99 14, 38.) The fact that the foa
round inadvertently struck Carbajal in tfeee instead of in his green zone does
disqualify Raborn from immunity. Saucier 533 U.S. at 205.

And though Raborn’s second shot hit Ggal below the eye, causing serio
injury, Carbajal sets forth no facts shag that Raborn’s shot was anything but
mistake. Instead, Carjabal relies on Isiigtit and questions Carbajal’s judgmeérite
argues that (1) Officers Rodriguez andwrt—whom Raborn could not see from t
booth—were better equipped t@andle the situation because they were closer
armed with batons and pepper spray (Mot,; {38) Raborn neglected to give them

opportunity to intervene because he did vetbally communicate with them befor

firing either shot (Mot. 13—-14); (3) Rabosmould have chosen a less-lethal weaj
than the 40mm launcher (Mot. 11-13); gallthe fight already stopped (Mot. 11).

2 The Court notes that a shot from a second-flommtrol tower to thefirst-floor dayroom will

necessarily travel from a higher elevation ttowaer elevation, thereby increasing the chances
errant shot will strike someone in the head. Hasmetry is different than shooting someone at
same elevation.

3 Carbajal does not address thstie of qualified immunitin any detail. Givig Carbajal the benefi
of the doubt, the Court construes CarbajaEgjhth Amendment arguments pointing to t
unreasonableness of Raborn’s actions as Carbajaisments supporting antling of no qualified
immunity.
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But given the rapidity of events (theta incident lasted only about forty-fiv

seconds) and the discretion accorded prisfbicials, the Court cannot fault Raborn

for not making a decision that; at best; waarified only in the perfect vision o
hindsight. Saucier 533 U.S. at 205.
V. CONCLUSION

The doctrine of qualified immunity doest allow the benefit of hindsight.

Raborn’s actions must be measured at time and under the circumstances of
incident. The Court concludes that it wdulave been clear to a reasonable pri
officer that it was lawful to shoot Cafaawith a foam round from a 40mm launch
to end the fight. There is no evidence ssligg that Raborn’s actions were anythi
but a good-faith effort to restore ordeknd so, Raborn’s shooting of Carbajal is no
violation of a clearly-established rightAccordingly, Raborn is entitled to qualifie
Immunity.

IT ISSO ORDERED.

July 18, 2013
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OTISD. WRIGHT, I
UNITED STATESDISTRICT JUDGE
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