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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
RONALD SPENCER, Case No. 2:11-cv-10560-ODW(AGRX)
Plaintiff, ORDER DENYING PLAINTIFF'S
V. MOTION FOR SUMMARY

F
JUDGMENT [17]
UNITED STATES OFFICE OF
PERSONNEL MANAGEMENT,

Defendant.

.  INTRODUCTION
Before the Court is Plaintiff Ronald Spencer’s Motion for Summary Judgms
(ECF No. 17.) Defendant United Stadffice of Personnel Management
(“Defendant” or “OPM”) filedan Opposition on May 14, 2012(ECF No. 25.)
Having carefully considered the papédtsed in support of and in opposition to
Plaintiff’'s Motion, the Court deems the ttex appropriate for decision without oral

! As of the date of this Order, Plaintiff has ffiteéd a reply memorandumpor any other filing that
could be construed as a request for a continua@eetral District ofCalifornia Local Rule 7-10
allows a moving party to file a reply memorandunteast 14 days prior to ¢noticed hearing date.
Additionally, Local Rule 7-12 prodes that “[t{jhe Court may diee to consider any memorandum
or other paper not filed within thieeadline set by order or local rdlePlaintiff noticed his Motion
for June 4, 2012. Plaintiff's reply was therefore due no later than May 21, 2012. Because thg
did not receive Plaintiff's reply by May 21, 2012, theutt declines to consider any later-filed rep
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argument.See Fed. R. Civ. P. 78; . Cal. L. R. 7-15.For the reasons discussed
below, Plaintiff’'s Motion isDENIED.
. FACTUAL BACKGROUND
Plaintiff is a recently retired civil seice employee who was a subscriber to t
Blue Shield of California Health Plarh@ “Plan”) under the Fekeral Employee Health
Benefits Act (“FEHBA”). (App. of Advese Benefit Determation Under FEHBA
(“App.”) 1 3.) On December 29, 2011, Plafinfiled this Appeal of Adverse Benefit

Determination against Defendant to appDefendant’s December 20, 2010 decisign

directing the Plan to approve one psytieoapy session per week for the period of
April 10, 2010, through Decdmer 31, 2010, rather than Plaintiff's requested three
sessions per week

In 2002, Plaintiff began receiving psyatherapy services from Kathleen Gate
Ph.D., a licensed psychologist anBraferred Provider under the Plan.
(Administrative Record “AR” A0O007, A004%.From 2002 to June 2009, Plaintiff
visited Dr. Gates for therapy sessiongthtimes per week. (AR A0007.) Following
a peer-to-peer review of Plaintiff's Gabetween Dr. Gates and a Plan Medical
Director in mid-2009, the Plan advisBthintiff and Dr. Gates that it no longer
deemed three sessions per week medicabessary under the Plan and reduced th
frequency of Plaintiff's sessions with Dr. t8a to one session peeek from May 6,
2009, through December 31, 2009. (AR A0C00F) Upon Plaintiff's request for
reconsideration of this decision, the Planlidecl to reconsider its denial of Plaintiff’s
request for three sessions per week; needgts, the Plan aggd to increase the
frequency of Plaintiff’'s therapy sessionsrfr one to two sessions per week through
December 31, 2009. (AR A0012-17, A0019.)

In January 2010, Dr. Gatesntacted the Blue Shietaf California Mental
Health Service Administrator to obtainiqrapproval for outpatient psychotherapy
visits for 2010, as she was requiredltoby the Plan. (AR B0047.) On April 15,
2010, the Plan again conducted a pegueer review betweeDr. Gates and a
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Medical Director to determine the medicacessity of three sessions per weét.) (
By letter dated April 16, 2010, the Plan addigdaintiff that it was unable to approv¢
the requests for outpatient psychotherapyises by Dr. Gatesdzause the Plan did
not deem such services meally necessary. (AR B0011.)

On June 16, 2010, Plaintiff wrote theaRIto appeal its April 16, 2010 decisiof
and request “approval of the two visits peeek affirmed by the OPM with [his]
doctor.” (AR B0016.) On Agust 24, 2010, the Plan advised Plaintiff that it would
not approve three psychothpyasessions per week anditladditional psychotherapy
services were not deemed aieally necessary. (AR B0018.)

On September 5, 2010, Plaintiff appealed the Plan’s decision to Defendan
(AR B0O001-21.) On Decembg0, 2010, following a medical review by a Board
Certified Psychiatrist, Defendant issuegdfinal decision affirming the Plan’s
determination that three psychothergggsions per week were not medically

necessary. (AR B0338.) Defendant did find, however, that one session per wee

from April 10, 2010, through December 31, 200@s clinically appropriate to treat
Plaintiff's condition. (d.) Accordingly, Defendanssued a directive ordering the

Plan to provide Plaintiff with one psyclm@rapy session per week during this period.

(AR B0340-41.)

Plaintiff's Motion indicates that he siwhed to another surer for coverage
throughout 2011. (Mot. 4.) Plaintiff contends that this insurer found Plaintiff’s vig
were medically necessary, but in 2018 ttew insurer withdrew from FEHBAIJ)
As a result, Plaintiff switched back to the Plad.)(

Plaintiff further avers that during the first week of January 2012, he called 1
Plan for preauthorization of mental health benefits; Plaintiff was informed that
preauthorization was no longer necessary aatla disbursements of mental health
benefits are made upon a findiof medical necessityld)) In conjunction with this
telephone conversation, Plaintiff usesesal Explanation of Benefits (“EOBS”)
depicting payments disbuisen March 27, 2012, for the psychotherapy visits per
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week from January through March 2012 to dode that the Plan now capitulates hi
three visits per week are medically necessay.; if. Ex. 1.) Plaintiff further
maintains that “[b]ecause no further ret®were demanded from Plaintiff, the
medical necessity determinaii was made upon the recordssaue in this case, the
very same records useddeny medical necessity.1d)) Plaintiff now moves for
summary judgment “based on this adnosdby the insurer and asks the Court to
order the OPM to pay Plaintiff's doctorrfthe 72 visits denied in 2010 based upon
false assertion of lack of medical necessityd.)(

lll.  LEGAL STANDARD

Summary judgment is appropriate whafier adequate discovery, the eviden
demonstrates that there is no genuinedssito any material fact and the moving
party is entitled to judgment asvatter of law. Fed. R. Ci\R. 56(a). A disputed fac
is “material” where the resolution of thiaict might affect te outcome of the suit
under the governing lawAnderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1968).
An issue is “genuine” if thevidence is sufficient for a reasonable jury to return a
verdict for the nonmoving partyld. Evidence the Court ngaconsider includes the
pleadings, discovery and disclosunaterials, and any affidasion file. Fed. R. Civ.
P. 56(c)(2). The evidence presentedh®y parties on summary judgment must be
admissible.See Fed. R. Civ. P. 56(e). Whereetmoving party’s version of events
differs from the nonmoving party’s versionglarts are required to view the facts an
draw reasonable inferences in the ligiast favorable to the party opposing the
summary judgment motion.Scott v. Harris, 550 U.S. 372, 378 (2007) (internal
guotation marks omitted).

The moving party bears the initial burdef establishing the absence of a
genuine issue of material fadCelotex Corp. v. Catrett, 477 U.S. 317, 323-24 (1986
The moving party may satisfy that burdendgmonstrating to the court that “there
there is an absence of evidencsupport the nonmoving party’s cased. at 325.
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Once the moving party has met its burden, the nonmoving party must go
beyond the pleadings and identify specific fdbtst show a genuine issue for trial.
Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986}el otex,
477 U.S. at 323—-34;iberty Lobby, 477 U.S. at 248. Only genuine disputes over fg
that might affect the outcome of the switl properly preclude the entry of summary
judgment. Anderson, 477 U.S. at 248ee also Arpin v. Santa Clara Valley Transp.

Agency, 261 F.3d 912, 919 (9th Cir. 2001) (finding that the non-moving party mus

present specific evidence fraowhich a reasonable jury could return a verdict in its
favor).

Here, the Court finds that Plaintiff f4ailed to meet his burden on summary
judgment. Accordingly, the burden does sbift to Defendant, and the Court does

cts

not consider whether Defenddras adequately raised a triable issue of material fact.

IV. DISCUSSION

Defendant argues Plaintiff's Motion shoudd denied for failure to comply witl
the applicable local rules and becauserfdfdihas presented no admissible evidenc
in support of his claims. ErCourt agrees and will adghs each contention in turn.
A. Plaintiffs Non-Compliance with the Central District of California Local

Rules

Defendant argues first that Plaintiff's Man should be denied for Plaintiff's
failure (1) to meet and confer prior to fig his Motion in violation Central District of
California Local Rules 7-3; and (2) to lodgeéstatement of Uncontroverted Facts ar
a Proposed Judgment as required by Local B&ié. Local Rule 7-3 provides that
“[i]n all cases not listed as ex@min L.R. 16-12, . . . coungatontemplating the filing
of any motion shall first contact opposing coelr® discuss thoroughly, preferably i
person, the substance of the contemplatetion and any potential resolution.”

2 Local Rule 1-3 establishes that the Local Rules apply vjttal force to litigants represented by attorneys and to
litigants appearing in pro se; thus, “any referendghig] rules to . . . ‘counsel’ applies to partEs se unless the
context requires otherwise.”
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Local Rule 16-12(c), however, exempts “[a]ngean which the plaintiff is appearing

pro se.” Therefore, Plaintiff’s failure tneet and confer prior to filing his Motion foi
Summary Judgment is not grounds for denial of Plaintiff's Motion.
Local Rule 56-1 requires a party filimgmotion for summary judgment to lodg
a proposed “Statement of Uncontroverkatts and Conclusns of Law” and a
proposed judgment. Plaiffthere has lodged neither. Plaintiff's Motion is therefor
dismissible on procedural grounds for Ptdiis failure to comply with the Local
Rules. Nevertheless, the Cbproceeds to consider the ntg of Plaintiff’'s Motion.
B. Plaintiff Has Presented No AdmissibleEvidence in Support of His Claims
Defendant contends next that Ptdfis Motion must be denied because

Plaintiff has presented no admissible evidancgupport of his Motion. Defendant isg

correct.

The OPM'’s decisions on disputelhims are reviewable under the
Administrative Procedures Act (“APA™)Golinski v. U.S. Office of Personnel Mgnt.,
781 F. Supp. 2d 967, 973 n.1 (N.D. Cal. 20ijng 5 U.S.C. § 8912). Under the
APA, action by the OPM will not be setids unless its decision was “arbitrary,
capricious, an abuse of discretion, or othisemnot in accordanceith law.” 5 U.S.C.
§ 706(2)(A). In applying this standartjs Court’s focal point “should be the
administrative record already in existenget some new record made initially in the
reviewing court.” Camp v. Pitts, 411 U.S. 138, 142 (1973gealso 5 C.F.R.

8§ 890.107(d)(3) (judicial review of OPM'’s final action on the denial of a health
benefits claim limited to the record thaas before OPM when it rendered its decisi
affirming the carrier’s denial of benefits).

Plaintiff supports his Motion with several EOBs reflecting payment for

psychotherapy sessions thrice weekly fromudaty 4, 2012, through March 14, 2012.

Plaintiff contends that because the Plaquested no additional records from Plaintit
prior to issuing these paymentse Plan must have maile determination of medical
necessity based on the saraeords before it in 2010. Aside from the logical
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presumption that the Plan must have reedwt least the clainidr. Gates submitted
for reimbursement for dates of sawibetween Januaryashd March 14, 2012,
Plaintiff's EOBs (and any implications flomg therefrom) are inapposite to Plaintiff’
Motion for the simple reason that these EQ&se not before the OPM when it mad
its 2010 determination of medical necessiBecause the EOBs were not before the
OPM in 2010, they are irrelevant and therefinadmissible to establish an absence
a material issue of facn summary judgmentSee Fed. R. Evid. 401.

In addition, Plaintiff's theory igntirely dependent upon the unnamed Plan
representative’s alleged statement overdtephone that disbursement of mental
health benefits is made solely on the badimedical necessity. Because Plaintiff
offers the representative’s statement f@r plurpose of establishing the truth of that
assertion, the representativetatement is inadmissible hearsded. R. Evid. 801(a)
Plaintiff does not direct the Court tayaexception he contends may apply to bar
application of the hearsay ruhere, and the Court has foumone. Therefore, even if
the EOBs were admissible, Plaintiff fatts demonstrate their connection to a
determination of medical necessity. Caqsently, Plaintiff has not met his burden ¢
establishing the absence of a genuine isguraterial fact byadmissible evidence.
Plaintiff's Motion is therefordENIED.

V. CONCLUSION

For the reasons discussed above, BfgnMotion for Summary Judgment i
DENIED.

IT IS SO ORDERED.

May 22, 2012

p # i
Y 2007
OTIS D. WRIGHT, Il
UNITED STATES DISTRICT JUDGE
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