James Bozajian|v. County of Los Angeles et al Dod. 45

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
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JAMES BOZAJIAN, Case No. 2:12-cv-00625-ODW/(JCXx)

Plaintiff, ORDER DENYING DEFENDANTS’
V. CONVERTED MOTION FOR
SUMMARY JUDGMENT L41k
COUNTY OF LOS ANGELES; STEVE | MOTION TO DISMISS [34], AND
COOLEY, |nd|V|duaIIX and in_his officiall MOTION TO STRIKE [35]
capacity; CURTIS HAZELL, individually
and in his official capacity; JOHN
SPILLANE, individually and in his officig
_caRaC|t¥; JOHN ZAJEC, individually an
in his official capacity; JACQUELYN
LACEY, individually and in her official
capacity; JANET MOORE, individually
and in her official capacity; SHARON
MATSUMOTO, |nd|V|duaIg/ and in her
official capacity and DOES 1-10;

N e T T e o e
N~ o o0~ W N B O
[l

=
oo

Defendants.
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Defendants County of Los Angeles, St&@oley, Curtis Hazell, John Spillang,
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John Zajec, Jacquelyn Lacey, Janet Moargl Sharon Matsumoto filed three motigns
with this Court. The first is DefendantMotion to Dismiss. (ECF No. 34.) The
Court converted the Motion to Dismisgana motion for summary judgment on the
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sole issue of statute of limitations (i.e.e tbecond motion). (ECF No. 41.) The third
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motion is Defendants’ Motion to Strike(ECF No. 35.) For the reasons explained
below, the three motions aBENIED .
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! Having considered the papers filed in support of and in opposition to these motions, the Cot
deems the matters appropriate for decision witbaaitargument. Fed. R. Civ. P. 78; L.R. 7-15.
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. BACKGROUND
Plaintiff James Bozajian has beenmayed since 1990 as a Deputy Distr

Attorney (“Deputy DA”) for the County of L& Angeles. (SAC { B.Defendant Steve

Cooley was the District Attorney for énCounty of Los Angeles, and Defendat
Curtis Hazell, John Spillane, John Zajea¢cquelyn Lacey, Jah®&loore, and Sharor

Matsumoto were top ranking officials inelCooley administration. (SAC Y 10-11.

Bozajian alleges that Defenua illegally discriminatedagainst him at work, in
matters pertaining to promotions, transfers, and discipline. (SAC { 11.)

Cooley and Bozajian used to be friendsut through the years, they party
ways. (SAC 11 23-25.) Borap served on the Board of Directors for t
Association of Deputy District Attornsy(“ADDA”), an organization that Cooley
allegedly approved of at ortene. (SAC 11 23-28.) #dr Cooley’s 2000 electior
victory, Bozajian claims that Cooley ainged—he became co#l of the ADDA.
(SAC 99 29-32.) Cooley allegedly urgedzBpan to not seek reelection to tl
ADDA Board of Directors, and admitted thBbzajian was one of his top politics
enemies. (SAC 11 29-30, 33.)

Bozajian’'s Second Amended Complamgtcounts various incidents betwe
2001 and 2010 where Defendadiscriminated against him for either (1) affiliatir
with the ADDA, or (2) criticizing the Coolegdministration. For instance, betwe
2001 and 2010, Bozajian’s duty assignmsemtere changed annually, somethi
Bozajian claims is highly unusual for a DepA of his seniority. (SAC 1 34-35
He also alleges that these transfers weneitive, and happened not only to him, |
to other top Deputy DAs that crited Cooley. (SAC {9 36, 39-42, 88-99.)

Bozajian admits that he publically crizeid some of Cooley’s actions, as w
as those of Cooley’s closest allieor example, in 2005, Bozajian and the ADL[
criticized Cooley for: his lawsuit seeking twerturn voter-imposed term limits; h
political stance towards California’s Threeilsts law; and his derogatory commer
concerning a jury that acquitted RoberaB¢ of murder. (SAC  43—-46.) Bozaji
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also uncovered an instance of mostorial misconduct concerning a sexual-

relationship cover-upopenly opposed Cooley in hZ008 reelection, and criticize
Lacey in her 2009 efforts to become United &takttorney for the Central District @
California. (SAC 11 5472, 100-104, 114-118.)

In addition to the punitive assignmentansfers, Bozajian alleges th
Defendants retaliated against his constitaily protected activities by: unfairly
denying him a promotion; improperly loweg his performance review; suspendi
him; and ransacking his office. (8€Aff 47-49, 51-53, 73-75, 102-104, 119-131

Ultimately, Bozajian received a 30-dayspension, which began on January
2010. In response, Bozajian filed a cdanpt on January 26, 2010, with the L¢
Angeles County Civil Service Commissi (“LACCSC”). (SAC ¢ 132-133.
Bozajian subsequently filethis federal suit and withdrew his complaint with t
LACCSC. (SAC 1 135))

Defendants now seek to dismiss Bozagaolaims, contending that he: (1)
barred under the statute of limitations; (2iisfao allege withsufficient specificity
what individual defendants hadene; and (3) fails to stateMonell claim against thg
County. (ECF No. 34.) The Court convertbd Motion to Dismiss, as to the statu
of limitations issue, into a motion for sumary judgment under Federal Rule of Ci
Procedure 12(d). (ECF Nos. 40, 41.) félants also filed a Motion to Strik
portions of Bozajian’s Second Amended Complaint, alleging those portions
immaterial, impertinent, and scandalous.CEENo. 35.) The Court first turns to th
statute of limitations issue.

.  MOTION FOR SUMMARY JUDGMENT
A. Legal standard

Summary judgment should be granted drhare no genuinesues of materiag|
fact and the moving party is entitled tadgment as a matter of law. Fed. R. C
P. 56(c). The moving party bears the initiairden of establishing the absence g

genuine issue of material fadCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986)).
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Once the moving party has met its burden, the nonmoving party must go beyg
pleadings and identify specific facts thghuadmissible evidence that show a geny
issue for trial. Id.; Fed. R. Civ. P. 56(c). Colusory or speculative testimony i
affidavits and moving papers is insufficientreise genuine issues of fact and def
summary judgment.Thornhill’'s Publ’'g Co. v. GTE Corp594 F.2d 730, 738 (9ti
Cir. 1979).

A genuine issue of material fact must tmere than a scintilla of evidence,
evidence that is merely colorabte not significantly probative. Addisu v. Fred
Meyer, 198 F.3d 1130, 1134 (9th Cir. 2000). A disputed fact is “material” wherg
resolution of that fact might affect the oame of the suit under the governing la
Anderson v. Liberty Lobby, Incd77 U.S. 242, 248 (1968). An issue is “genuine
the evidence is sufficient for a reasonabley jto return a verdict for the nonmovin
party. Id. Where the moving and nonmoving partiestsions of events differ, court
are required to view the facts and dragasonable inferences in the light mc
favorable to the nonmoving partsacott v. Harris 550 U.S. 372, 378 (2007).

B.  Bozajian’s conduct sufficego invoke equitable tolling

Defendants assert that the two-yearudtadf limitations has run for Bozajian
civil rights claims. (Mot. Summ. J. at)30n October 19,@9, Bozajian received
letter titled “Notice of Intent to Suspefid.(SAC § 119.) On Jaary 6, 2010, he
received a “Notice of Suspension” lette(SAC { 129.) He then filed a complai

with the LACCSC on Januarf6, 2010, to contest hisuspension. (SAC 1 132

About two years later on January 2012, he initiated this federal suit.

The controlling statute of limitationsf@ claim arising uner the Civil Rights
Acts of 1866 and 1871 is the most aggate one provided by state lawonoghue
v. County of Orange848 F.2d 926, 930 (9th Cir9&7). The parties do not dispu
that Bozajian’s claims argoverned by the two-year statute of limitations un
California Code of Civil Procedure secti®@b1.1. And depending on the date
accrual for Bozajian’s claims, hneay have run out of time.
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Assuming that the two-year statute ahiliations has expite Bozajian raises

the defense of equitable tolling. Alongthvthe limitations pend, federal courtg

borrow a state’s equitable tolling rules fases under the Civil Rights Acts, absent a

reason not to do so.Bd. of Regents v. Tomanid46 U.S. 478, 486-87 (1980).

California’s equitable tolling doctrine has three requirements: (1) timely notice t
defendant in filing the first claim; (2)atk of prejudice to defendant in gatheri
evidence against the second claim; andgod faith and reasonable conduct by
plaintiff. Daviton v. Columbia/HCA Healthcare Coy241 F.3d 11311137-38 (9th

o the

the

Cir. 2001). Defendants bn attack the good faith and reasonable conduct

requirement. The Court finds no evidence suggesting that the first two requirgmen

are not satisfied. And bause Defendants have been notice of Bozajian’sg
allegations in his LACCSC complaint, tleers no prejudice taghem in gathering
evidence for this federal case.

The good faith and reasonable conduct nexment is not satisfied where
plaintiff “simply allowed the statute on hsscond claim nearly taun or deliberately,
misled the defendant into believingeteecond claim would not be filedld. at 1138.
But equitable tolling can still apply whera plaintiff voluntarily terminated ar
alternate proceedingMcDonald v. Antelope Valley Cmty. Coll. Djst5 Cal. 4th 88,
111-12 (2008).

Defendants allege that the good faitfdaeasonable conduct requirement is

met because Bozajian strategically droppesi LACCSC complaint. (Mot. Summn.

J. 5.) Inrespons®&ozajian explained that:
e An attorney provided by the Americdrederation of Stte, County, anc
Municipal Employees (“AFSCME”) represented Bozajian in h
LACCSC complaint. (Bozajian Decl. { 3.)
e After about a year, in daary 2011, Bozajian’s atteey had to withdraw
because AFSCME withdrew funding-réiso, Bozajian continued pro 3
in his case because he could not afford an attorridy{{[ 14-18.)
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e Despite lasting another five mdst Bozajian decided to drop h
LACCSC complaint due to his worldd and inexperience with civ
cases. I¢. 11 17-20.)
e Bozajian then obtained an attorney a@mtingency to take up his caus
and filed this federal suon January 24, 20121d( 11 22—-23.)
Given this evidence, the Court concladbat Bozajian acted reasonably andg
good faith under the circumstances. The thett he dropped his other proceedi

does not show that he actedbiad faith. Other than thfact, Defendants cite no othe

evidence of bad faith.

Defendants also claim that equitabléing should not apply because Bozajis
IS now pursuing different remedies th#mse in his LACCSC complaint. (Mo
Summ. J. 4.) Yet the purpose of equigalblling is to allow a plaintiff, wher
possessing several potential reles as to one wrong, fursue only one remedy &
to that wrong and not lose the possibilitymfrsuing other remedies down the ro;
Daviton 241 F.3d at 1141. Here, the wrotitat Bozajian alleges in both h
LACCSC complaint and this federal suittlsat of discrimination and retaliation fq
exercising his First Amendment rightsthe remedies, however, are different—
this does not preclude Bozajian from seekiegress in this lawsuit given the simil
underlying facts between his two cases.

Thus, the Court finds that Bozajianastitled to equitable tolling.

. MOTION TO DISMISS

Bozajian's Second Amended Complaint asserts four causes of artior

(1) violation of the First Amendment (freedom of speech) against all indivi
Defendants; (2) violation of the First Amendment (freedom of speech) again
County; (3) violation of the First Amendmt (freedom of association) against
individual Defendants; and (4) violati of the Fourteenth Amendment (equ
protection) against all individual Defenta. Defendants’ Motion to Dismis
addresses two overdnag problems with the Secordimended Complaint—that it
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fails to adequately allege what the indwal Defendants have dgrend fails to state
aMonell claim against the Countyl'he Court addresses tlegsvo arguments in turn.
A. Legal standard

Dismissal under Rule 12(b)(6) can be luasa “the lack of a cognizable leg
theory” or “the absence of sufficientcta alleged under a cognizable legal theor
Balistreri v. Pacifica Police Dept901 F.2d 696, 699 (9th ICi1990). A complaint
need only satisfy the minimal notice pleaglirequirements of Rule 8(a)(2)—a shq
and plain statement—to survive a motiordtemiss for failure to state a claim und
Rule 12(b)(6). Porter v. Jones319 F.3d 483, 494 (9th Cir. 2003); Fed. R. Civ.
8(a)(2). For a complaint to sufficiently sta claim, its “[flactual allegations must
enough to raise a right to reliebove the speculative level.'Bell Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007). While specifacts are not necessary so long
the complaint gives the defendant fair netof the claim and the grounds upon wh
the claim rests, a complaint must nekeless “contain sufficient factual matte
accepted as true, to state a claim teefehat is plausible on its face.’Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009).

Igbal's plausibility standard “asks for m® than a sheer possibility that
defendant has acted unlawfullygut does not go so far as to impose a “probab
requirement.” Id. Rule 8 demands more than a cdamd that is merely consister
with a defendant’s liability—dbels and conclusions, or formulaic recitals of
elements of a cause of action do not suffibe. Instead, the cont@int must allege
sufficient underlying facts to provide famotice and enable the defendant to defs
itself effectively. Starr v. Baca 652 F.3d 1202, 1216 (9th Cir. 2011). T
determination whether a complaint satisftee plausibility standard is a “conteX
specific task that requires the reviewingud to draw on its judicial experience al
common sense.lgbal, 556 U.S. at 679.

When considering a Rule 12(b)(6) nuotj a court is generally limited to th
pleadings and must construa]l] factual allegations set fdrtin the complaint . . . a
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true and . . . in the light mofgvorable to [the plaintiff].” Lee v. City of L.A250 F.3d

668, 688 (9th Cir. 2001). Conclusory gldions, unwarranted deductions of fact, and

unreasonable inferences need not be blindly accepted as true by theSpoeviell v.
Golden State Warriot266 F.3d 979, 988 (9th Cir. 2001Yet, a complaint should b
dismissed only if “it appears pend doubt that the plaintiffan prove no set of facts

supporting plaintiff's claim for relief.Morley v. Walker 175 F.3d 756, 759 (9th Ciy.

1999).
B. Bozajian states sufficient fats to raise a right to relief
Defendants argue that the claims agaithem are overly broad and fail

“provide any insight as to the conduof the individual defendants.” (Mot.

Dismiss 7-8.) Defendants contend that Biexrég vague allegationspanning over g
ten-year period, lack sufficient details gtate a claim for relief, provide insufficier
notice to give Defendants an opportunity defend, and iproperly meld all
Defendants together as tortfeasors.

The Court notes that Bozajian primarilyetits his allegations towards Coolg
For instance, Bozajian alleges that: Cooteld him not to seek re-election to th
ADDA Board of Directors (SAC 1 29); Cooleydered punitive transfers for Bozajig
(SAC 1 38); and Cooley stated that Bjtma was one of his top political enemig
(SAC 1 33). Bozajian then asserts that temaining individuaDefendants—Hazell
Spillane, Zajec, Lacey, Moore, andlatsumoto—are top ranking Cooley
administration officials that carried o@ooley’s discrimination campaign again
him. (SAC 11 11-14.)

Yet there are few specific allegatioagainst these other Defendants. F

example, the only allegation specifically agstiMoore is that she signed the “Noti
and Intent to Suspend’tter. (SAC Y 119-120.) Sikarly, the only allegation
specifically against Matsumoto is thahe wrote and signed the “Notice

Suspension” letter. (SAC 1 130.) ButZafian also alleges that both these act
along with others—were performed undedens from Cooley rad his staff. (SAC
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19 123-128.) Unlike ingbal, these facts are sufficiemd state a cause of actig
against each of the individual Defendants.

In Igbal, the plaintiff pleaded that his jailers “kicked him in the stoma
punched him in the face, amldlagged him across his celitiwut justification.” 556
U.S. at 668. Then, plaintiff concludedathdefendants Ashcroft and Mueller “kne
of, condoned, and willfully and maliciously r@gd to subject him to harsh conditio
of confinement as a matter of policy, dglen account of his tigion, race, and/or
national origin.” Id. at 680-81. The Supreme Couwnled that while these allege
acts may give rise to a claim of reliefamgst individual jailes (who were not name

as defendants), these facts do not suffarea claim against Ashcroft and Muelle

because the pleaded facts do not suggestthe top U.S. law-enforcement office
adopted “a policy of classifying post-Semieer-11 detainees as of high inters
because of their race, religion, or national origitd’ at 682—84.

In contrast, Bozajian alleges specifacts committed against him by tq
officials in the Cooley administration. Heso alleges specific acts committed aga
him by Cooley. Bozajian then concludes thatause of the individual Defendan{
rank and close relationship with Cooldkey all had knowledge of the wrongdoir
and were responsible. This contrasts vighal, where the allegedly wrongful ac
were committed by low-level employees—myapay grades below that of Ashcrg
and Mueller—and presumably committedthewut express orders from them. B
here, Bozajian’s allegationsaulsibly suggest that the individual Defendants—all
ranking Cooley-administration officials—ag#&ed out Cooley’s order and thus, eal
had a hand in violating hiaostitutional rights. Thus, the Court finds that the Sec

Amended Complaint states sufficient factsrielief against the individual Defendants.

C. Bozajian states sufficient facts for aMonell claim

Municipalities can be held liable under section 1983 actions in t
circumstances: (1) the employee acted acngrdo an expressly adopted offici
policy; (2) the employee acted as a fiqmlicymaker; or (3) the employee acts
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according to a longstan practice or customWebb v. Sloan330 F.3d 1158, 1164
(9th Cir. 2003). In order to establish ligly under a custom or practice, the plaintiff
must show that the pattern of activity persistent, widespread, and well-settled
policy. Trevino v. Gate99 F.3d 911, 918 (9th Cir. 1996).

Bozajian alleges, as disssed above, retaliatory acdssigned to punish him for

exercising his first amendment rights, including punitive transfers, denigl of

promotion, poor performanaeviews, and suspensiolthough Bozajian only seeks
redress for the suspension commencing onaky 25, 2010, these other wrongful acts

committed against him suggest that the Cooley administration had an informe

practice of discriminating against those wdiftiliated with the ADDA or are critical
of the Cooley administration. Further, Zgian includes additional examples of this
discriminatory practice applieto other Deputy DASs, such #%e punitive transfers of
Steve Ipsen and Marc Debbaudt. (SAC39%42, 88-99.) Finallyby alleging these
wrongful acts in light of his seniority and@Gley’s direct remarks against him and the
ADDA, Bozajian presents suffient evidence to suggestaththese retaliatory acts
carried out by Cooley’s stafivere done under direct orders from Cooley himself—the
final policymaker at the Los Angeles Couridystrict Attorney’s Office. In short,
assuming all of the allegatiorsse true, the Court finds ahthe events complained
about by Bozajian were plausibly perfomnender Cooley’s orders in retaliatign
against Bozajian’s criticism and his asstiom with the ADDA. And thus, this is
sufficient to support &onell claim against the County.
IV.  MOTION TO STRIKE
Federal Rule of Civil Procire 12(f) states that “fip court may strike from :

O

pleading an insufficient defense or amgdundant, immaterial, impertinent, or
scandalous matter.” The function of 12(f) motion to strike is to avoid th

D

expenditure of time and money in litigating spus issues by disposing of them prior
to trial. Fantasy, Inc. v. Fogertyp84 F.2d 1524, 1527 (9th Cir. 1993).
111
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As to Defendants’ request to strikenitive damages, Bozajian properly seg
punitive damages against tmelividual Defendantjot in their official capacities, bu
in their individual capacitiesSee Hafer v. Me|db02 U.S. 21, 25 (1991). And as
Bozajian’s allegations of retaliatory acts committed by the individual Defeng
towards other Deputy DAs under the Gmoladministration, these incidents g
relevant to demonstrate a custom aagbice, through which Baajian may establisk

ks
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|

Monell liability against the County. The Codimids no reason to strike these portions

of the Second Amended Complaint.
Further, the Court also finds no reason to strike the portions of the S
Amended Complaint that natea Defendant Hazell's afiawith a death penalty

witness or refer to Cooley’s use of intigators to gag mediaogerage. The Hazell

affair supports Bozajian’s &ims that Cooley retaliateajainst him for exposing thi
incident. And the gagging account is anotegample of Cooley’s discriminatio
against the ADDA and those involved withe organization. Moreover, the Coy
does not find any of these ajlions to be scandalous offensive. Therefore
Defendants’ Motion to Strike BENIED.
V. CONCLUSION

For the above reasons, the CoDENIES Defendants’ Motion for Summan
Judgment, Motion to Dismiss, and Motion &trike. (ECF Nos. 34, 35, 41
Defendants shall file their answer teetBecond Amended Compiawithin 14 days
of this order.

IT IS SO ORDERED.
Dated: January 28, 2013

p - Fed
Y 207
OTIS D. WR’I’GHT, 1
UNITED STATES DISTRICT JUDGE
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