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ez v. Heritage Pacific Financial, LLC et al Dod.

@)
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
CECILIA E. GONZALEZ, Case No. 2:12-cv-01816-ODW (JCGX)
Plaintiff, ORDER GRANTING PLAINTIFF'S
\Y; MOTION TO STRIKE
AFFIRMATIVE DEFENSES [36]
HERITAGE PACIFIC FINANCIAL,
LLC; CHRISTOPHER DAVID GANTER;
STEPHEN THOMAS REHEUSER;
BRAD A. MOKRI; JENNIFER
NICHOLE HUPE; BENJAMIN ALAN
GANTER; and DOES 1 through 20,
Defendants.

.  INTRODUCTION
Pending before the Cours Plaintiff Cecilia Gomalez’'s Motion to Strike

Defendants’ affirmative defises under Federal Rule Givil Procedure 12(f). (ECH

No. 36.) Having carefully considered theppes filed in support of and in oppositid
to this motion, the Court deems the miatsgpropriate for decision without or;
argument. Fed. R. GCiP. 78; L.R. 7-15.
. FACTUAL BACKGROUND

On June 11, 2011, Cecilia Gonzaliézd a First Amendedomplaint alleging
that Defendants—nby initiating a frivolouswauit to collect on a defaulted secon
mortgage loan—violated the Fair Debt Collection Practices Act, Rosenthal Fair
Collection Practices Act, and Californiausiness and Professions Code secl
17200. (ECF No. 5.)
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On March 22, 2012, Defendants filed amswer asserting the following twen

affirmative defenses: (1) fails to state fgc(2) statute of limitations; (3) estoppe
(4) no damage; (5) failure taitigate; (6) third persons’ coparative fault/negligence;

(7) proximate cause; (8) excuse; (9) uncertélif) consent; (11) laches; (12) uncle
hands; (13) waiver; (14) failur® perform; (15) failure to join indispensable par
(16) defendants performed all conditiong;7) failure to exercise administrativ
remedies; (18) fraud; (19) failure to bring counterclaim; and (20) additi
affirmative defenses. (ECF No. 34.) i§hmotion seeks to strike all of thes
affirmative defenses.
lll. LEGAL STANDARD

Under to Federal Rule of Civil Rredure 12(f), a court may strike 4
affirmative defense if it is insufficient as “redundant, immaterial, impertinent, ¢
scandalous.” Fed. R. Civ. P. 12(f). Affiranative defense must ge the plaintiff fair
notice of the defensaNyshak v. City Nat'| Banl07 F.2d 824, 827 (9th Cir. 1979).

Motions to strike are disfavored and are “generally not granted unless it iS
that the matter to be stricken could hanepossible bearing on the subject mattef
the litigation.” LeDuc v. Ky. Cent. Life Ins. G814 F. Supp. 820, 830 (N.D. Cg
1992). But a court should strike an affative defense when é¢he are no substantia
guestions of law or fact and when the “irfaziéncy of the defense is clearly appare
on the face of the pleading.Nat'l Acceptance Co. cAm. v. Regal Prods., Incl55
F.R.D. 631, 634 (E.D. Wis. 1994). If a defens stricken, theourt should freely,
give leave to amend, so long as theradsprejudice to the opposing party. Fed.
Civ. P. 15(a)(2)Wyshak 607 F.2d at 826.

IV. DISCUSSION

Gonzalez asks the Court to applye tineightened “plausibility” pleading
standard set forth iBell Atl. Corp. v. Twombly550 U.S. 544 (2007), amsshcroft v.
Igbal, 556 U.S. 662 (2009), and contends thafiebdants’ affirmative defenses fail {
satisfy Federal Rule of Civil Procedure @/ot. 5, 8.) Neither the Supreme Court n
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any of the circuit courts has addressed this issue, and there is a division among

district courts in this circuit. The majority of districtcourts have held that the

fede

Twomblylgbal pleading standard applies equally to the pleading of affirmative

defenses as it does to the pleaddfiglaims for relief in a complairit. The reason tq

do so is a valid one—by applying the hegd pleading standard to affirmative

defenses, defendants must state a “védictual basis for pleading an affirmativ
defense and not adding it to the caseply upon some conjecture that it m
somehow apply.” Perez 2012 U.S. Dist. LEXIS 41080, at *22 (quotittpyne v.
Green Ford Sales, Inc263 F.R.D. 647, 650 (D. Kan. 2009).

Twombly and Igbal redefined Rule 8's fair-notice pleading requirement
demand that a pleading set forth “enough facts” to make a claim “plausible
face” and contain “more thakabels and conclusions. Twombly 550 U.S. at 555
570. Rule 8 requires more than unadoraedusations; legal conclusions must
supported by factual allegationkybal, 556 U.S. at 678-79.

Given that Rule 8 governs both theegdling of claims and the pleading
affirmative defenses, the Court sees no reason whyTwhemblylgbal pleading
standard should not apply &ffirmative defensesBarnes 718 F. Supp. 2d at 117
Moreover, Rule 8's requiremés regarding the pleadingf defenses parallel th
pleading of claims.Perez 2012 U.S. Dist. LEXIS 41080, at *2%geWoodfield v.
Bowman 193 F.3d 354, 362 (5th Cit999) (“An affirmative d&ense is subject to th
same pleadings standaad is the complaint.”).

The Court therefore concludes that theomblylgbal heightened pleading
standard applies @affirmative defenses.

! CompareBarnes v. AT&T Pension Benefit P|ai8 F. Supp. 2d 1167, 1172 (N.D. Cal. 2010)
(extendingTwomblys heightened pleading standard to affirmative defenaadferez v. Gordon &
Wong Law Group, P.CNo. 11-CV-03323-LHK, 2012 U.S. Dist. LEXIS 41080, at *20-21 (N.D.
Cal. Mar. 26, 2012)with J & J Sports Prods., Inc. v. Scadé¢o. 10cv2496-WQH-CAB, 2011 U.S.
Dist. LEXIS 60270, at *3—4 (S.D. Cdllay 27, 2011) (ddming to extendTwomblyto affirmative
defenses)and Trustmark Ins. Co. v. C&K Mkt., IndNo. CV 10-465-MO, 2011 U.S. Dist. LEXIS
13448, at *3 (D. Or. Feb. 10, 2011).

> Seeg.g, Barnes 718 F. Supp. 2d at 1171-72 (citing cases).
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In this case, Defendants fail to allegéfficient facts to provide fair notice t
Gonzalez as to the nature ahy of its affirmative defenses. Each of the twe
affirmative defenses provides only a conclys@citation that the specific affirmativ

defense exists. For example, the elevaftfimative defense states in its entirety,

“Plaintiff is barred from recovery againdefendants by operation of the Doctrine

0
nty
e

of

Laches.” (Ans. 6.) This asserts no fagises no notice of how the doctrine of laches

applies, and is precisely the typé “labels and conclusions” thdgbal/Twombly
forbids. This affirmative defense is noepted with sufficient dail to give Gonzalez
sufficient notice of the grounds for the asserted defense.

Because each of Defendants’ affirmat defenses is pleaded in the sa
conclusory manner as the aleogxample, the Court herel®ISMISSES all twenty
affirmative defenses.

Additionally, not all attacks on a plairtg case are affirmative defenses. /
affirmative defense defeats a plaintiff's ea%®ven where the plaintiff has stated

prima facie case for recovery.Quintana v. Baca233 F.R.D. 562, 564 (C.D. C4.

2005). An attack denying the merits atlaim is not an affirmative defens&ivkovic
v. S. Cal. Edison Cp.302 F.3d 1080, 1088 (9th Ci2002) (“A defense which
demonstrates that plaintiff has not met lisrden of proof isnot an affirmative
defense.”).

Defendants’ first affirmtéive defense for failure to state facts is not
affirmative defense; it asseraa defect in Gonzalez'sipra facie case, and is bett
understood as a motion to dismi$%erez 2012 U.S. Dist. LEXIS 41080, at *40.

Defendants’ fourth affirmtive defense for “no dargas” is likewise not ar
affirmative defense. ksserts a defect in0Bzalez’s prima facie case.

Defendants’ ninth affirmatier defense is that “evegause of action containe
[in the First Amended Complaint] is uncertdin(Ans. 5.) Again, this merely attack
the merits of Gonzalez’s Complaint.

111

me

AN
a

an

D
—

d




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

Defendants’ sixteenth affirmative defe for defendants fiag performed all
conditions simply denies the allegations of Gonzalez’s Complaint.

Defendants’ twentieth affirmative defenfee additional affirnative defenses i$
just a reservation to add moadfirmative defenses at atéam stage of the litigation|

This is not a defense of any kind.

Finally, Defendants’ Opposition allegéisat Plaintiff failed to comply with
Local Rule 7-3. (Opp’'n 5.) Local Rule3 requires that “counsel contemplating t
filing of any motion shall fist contact opposing counsel to discuss thoroug
preferably in personthe substance of the contemplated motion and any pots
resolution.” L.R. 7-3. Wite the Court does not excuBdaintiff's noncompliance, it
finds that Defendants were not prejudiced by tholation, and thus the Court refus
to deny Gonzalez’s motion on this basis.

V. CONCLUSION

For the reasons discussed above, Efein Motion to Strike Defendants]
affirmative defenses iISGRANTED. The Court DISMISSES WITHOUT
PREJUDICE affirmative defenses two, threeydi through eight, ten through fiftee
and seventeen through nineteen. The C&IBMISSES WITH PREJUDICE
affirmative defenses one, four, ninextsen, and twenty because they are
affirmative defenses. Defenuts may file an amended Answwithin 10 days of the
date of this order.

IT IS SO ORDERED.

August 8, 2012 % o ol
OTIS D. WRIGHT, Il
UNITED STATES PISTRICT JUDGE
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