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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

TONY ROBERTS, Case No. CV 12-2044-JVS (DTB)

Plaintiff, ORDER ACC
VS. RECOII\_/IME
T.L. GONZALEZ, et al.,
Defendants.

INDINGS,

F UNITED
UDGE

(NO)

Pursuant to 28 U.S.C. § 636, the Ccuas reviewed the Complaint, all tl
records and files herein, and the Re@ord Recommendation of the United Sta
Magistrate Judge. No objections te fReport and Recommendation have been |
herein. Having engaged irdanovo review, the Court concurs with and accepts
findings, conclusions and recommendationthefMagistrate Judge, except as ng
below.

With respect to defendants’ contentitmat plaintiff failed to exhaust his

administrative remedies, the Magistrate Judge concluded that plaintiff's faily
exhaust was excused because prison offiamaproperly screened his administrat
grievance at the first level of review. The Magistrate Judgber concluded tha
although plaintiff's appeal at the first leadlreview only raisedllegations regarding
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the first incident involving the use of pepper spray, the appeals coordinator
have similarly rejected aigvance regarding the secondiaent for the same reasor
and as such, attempting tdhaust his administrative remedias to the second pepy
spray incident would have been futil@he Court disagrees with the Magistrg
Judge’s conclusion.

Although plaintiff attempted to exhausshalaims related to the July 10, 20
pepper spray incident, plaintiff has presente evidence that latempted to exhaus

his administrative remedies with respedhe August 19, 2011 pper spray incident.

Courts have excused an inmate’s failtoeexhaust when the inmate has tal
reasonable and appropriate steps xbaest his claim, but was precluded fr¢
exhausting, “not tlaugh his own fault . . . .”_Sapp v. Kimbre#i23 F.3d 813, 82]
(9th Cir. 2010). Forinance, in Nunez v. Duncab91 F.3d 1217, 1221-26 (9th C
2010), the Ninth Circuit excused Nunez's failure to exhaust his administ

remedies within the prescribed time limmbecause the Warden had relied on
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incorrect citation to a regulation that waselated and “restricted” from inmates and

Nunez had timely taken “reasonable and appate steps to obtain it.” The Nin
Circuit explained that “[r]ational inmatecannot be expected to use grieva
procedures to achieve the proceduresppse when they are misled into believi

they must respond to a particular documenorder to effectively pursue thel

administrative remedies and that document is then not available.at [tR26.
Similarly, the improper screening of ammate’s administrative grievance rends
administrative remedies effectively unavaiblich that exhaustion is not requir
Sapp 623 F.3d at 823.

In the present case, however, plaintiff fadsallege that hever attempted tp

th
nce

file an administrative grievance regardithe August 19, 2011 pepper spray incident.

The first grievance that was rejected did not mention the August 19, 2011 incident

and, therefore, plaintiff cannot establiblat any improper screening prevented h

m

from exhausting his administrative remediethwespect to the second incident. $ee
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Sapp 623 F.3d at 824. Accordingly, undeetbircumstances, the Court concluc

that plaintiff has failed to exhaust hisnaithistrative remediesvith respect to hig

claims relating to the August 19, 2011pper spray incidenbecause he did ng
attempt to pursue his administrative remed@gsrding this incident prior to filing hi
Complaint. As such, plaintiff's claims against defendant Ramos must be disr
without leave to amend, although plafhthay file a new action regarding the
claims in the event he exhaubkts administrative remedies. SdeKinney v. Carey
311 F.3d 1198, 1200-01 (9th Cir. 2002) (per curiam).

Consequently, the Court also concluded ths premature to address plaintif

claims relating to the August 19, 2011 pemmay incident on the merits. Therefo
the Court also declines to adopt tegmrtions of the Report and Recommenda
concluding that plaintiff has sufficiently stated a claim against Ramos for viol
of plaintiff's Eighth Amendment rights and that Ramos is not entitled to qua
immunity on this claim.

In light of the foregoing, IT THERFORE IS ORDERED that (1) Defendan
Motion to Dismiss for failure to exhauatiministrative remedies is granted w
respect to the August 19, 2011 incident without leave to amend and denie

respect to the July 10, 2011 incident; (HttMiranda’s Motion to Dismiss plaintiff's

Eighth Amendment deliberate indifferenci&im is denied; (3) that defendan
Motion to Dismiss plaintiff's Fourteenth Aemdment claims is granted without leg
to amend; (4) that Gonzalez, Sweemyd dcAlister’s Motion to Dismiss plaintiff’s
failure to train and supervise claim gganted with leave to amend; (5) th
defendants’ Motion to Dismiss plaintiffate law negligenceaiin is granted with
leave to amend; (6) that defendants’tio to Dismiss based on qualified immun
is denied with prejudice as to Mirandad without prejudice as to Ramos, Gonza
Sweeny, and McAlister; and (7) that plafftif he still desires to pursue any of tl

claims that have been dismissed with kdw amend, is ordered to file a Fir

Amended Complaint within 30 dag$the date of this Orde If plaintiff does not file
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a First Amended Complaint, the Court vaifider defendant Miranda serve and filg

[ 2 7
:/// /;

Dated: August 29, 2013 i

an Answer to the Complaint.

JAMES V. SELNA
UNITED STATES DISTRICT JUDGH




