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UNITED STATESDISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Case No. CV-12-04084-DDP (JEMXx)
JAMES H. DONELL, as Permanent
Receiver for NewPoint Financial
Services, Inc.,

LPR@P@SED STIPULATED

Plaintiff, ROTECTIVE ORDER
V. Judge: Hon. John E. McDermott
Date: n/a
NIXON PEABODY LLP, Time: n/a
Crtrm.: C
Defendant.

Discovery Cutoff:  Not Set
Motion Cutoff: Not Set
Trial Date: Not Set

On consideration of the Stipulation for Protection of Confidential Material
submitted by the parties, and it appearing to the Court that such a Protective G
is necessary and appropriate and will facilitate discovery,

IT IS THEREFORE ORDERED that:

1. Designation of Confidential Information and Items. This Protective

Order designates as “CONFIDENTIAL” information (regardless of how generat
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stored or maintained) or tangible things that qualify for protection under standards

developed under F. R. Civ. P. 26(c). Extremely sensitive “Confidential Informa
or Items” whose disclosure to another party or nonparty would create a substal
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risk of serious injury that could not be avoided by less restrictive means is

designated as “HIGHLY CONFIDENTIAL.” It is anticipated that the parties will
rarely designate documents or other materials as Highly Confidential, and that
party making such a designation must be prepared to demonstrate a clear and
particularized risk of harm from disclosure of any materials so designated. The

primary distinction between “Confidential” and “Highly Confidential” items is thg

the former may be filed with the Court or referred to in briefs or declarations file

with the Court without filing under seal. Highly Confidential items may only be
filed or referred to in documents filed with the Court under seal in accordance \
the procedures set forth in Civil Local Rule 79-5.

2. Definitions

(@) Action. As used herein, “Action” shall refer to the above-
captioned action styleidonell v. Nixon Peabody, USDC C.D. Cal. case no. CV-12-
04084-DDP (JEMX).

(b) Party. Each of thiollowing is a “Party,” and all taken together
are the “Parties”. (i) James Donell,@rmanent receiver (hereinafter, the
“Receiver”) for Newpoint Financial Servicdagc. and related entities (“Newpoint”)
the Receiver’s staff, conkants, accountants, and attorneys, and any of the

employees or support staff of any of them; (ii) Nixon Peabody LLP and its partr

consultants, accountants, attorneys, and insurers, and any of the employees or

support staff of any of them.

(c) Disclosure or Discovery Material. As used herein, “Disclosurg

or Discovery Material” shall mean alkiins or information, regardless of the
medium or manner generated, stored, or maintained (including, among other tf
testimony, transcripts, or tangible things) that are produced or generated in
disclosures or responses to discovery in this matter, including information

voluntarily disclosed by one Party to the other for use in connection with the Ag
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(d) Receiving Party. As used harg‘Receiving Party” shall mean 4

Party that receives Disclosure or Dogery Material from a Producing Party.

(e) Producing Party. As used herein, “Producing Party” shall me

a Party or non-party that produces Disclosure or Discovery Material in this Acti

()  Designating Party. As used herein, “Designating Party” shall

mean a Party or non-party that designates information or items that it produces i

disclosures or in responses to discovery as “CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL.”

(g) Protected Material. As uséérein, “Protected Material” shall

mean any Disclosure or Discoveviaterial that is designated as
“CONFIDENTIAL” or as “HIGHLY CONFIDENTIAL,” and all information
derived therefrom as more fully described in paragraph 3, below.

3.  Scope. The protections conferred by this Order cover not only
Protected Material, but also any information copied or extracted therefrom, as
as all copies, excerpts, summaries, dpsons or compilations thereof, plus
testimony, conversations, or presentationpduyies or counsel to or in court or in
other settings that might reveal Protected Material.

4. Duration. Even after the termination of this litigation, the

confidentiality obligations imposed by this Order shall remain in effect until a

Designating Party agrees otherwise in writing or a court order otherwise directs

5. Exercise of Restraint and Carddasignating Material for Protection.

Each Party or non-party that designates information or items for protection und
this Order must take care to limit any such designation to specific material that
gualifies under the appropriate standards. A Designating Party must take care
designate for protection only those parts of material, documents, items, or oral
written communications that qualify, so that other portions of the material,

documents, items, or communications fonefhprotection is not warranted are nof

swept unjustifiably within the ambit of this Order. Mass, indiscriminate, or
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routinized designations are prohibited. Designations that are shown to be cleal
unjustified, or that have been made for an improper purpose (e.g., to unnecess
encumber or retard the case developmpeocess, or to impose unnecessary
expenses and burdens on other parties) expose the Designating Party to sanct
it comes to a Party’s or a non-party’s attention that information or items that it
designated for protection do not qualify for protection at all, or do not qualify for
level of protection initially asserted, thaarty or non-party must promptly notify al
other parties that it is withdrawing the mistaken designation.

6. Manner and Timing of Designations. Except as otherwise provideq

this Order, or as otherwise stipulated or ordered, material that qualifies for
protection under this Order must be clearly so designated before the material i
disclosed or produced. Designations shall be made as follows:

(@) Information in documentary form. Apart from transcripts of

depositions or other pretrial or trial proceedings, the Producing Party must affix
the legend “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL” at the top or
bottom of each page that cairts protected material. dhly a portion or portions
of the material on a page qualifies for protection, the Producing Party also mus
clearly identify the protected portion(s) (e.g., by making appropriate markings i
the margins) and must spigc for each portion, th&evel of protection being
asserted (either “CONFIDENTIAL” diHIGHLY CONFIDENTIAL”). A Party

or non-party that makes original documents or materials available for inspectio
need not designate them for protection until after the inspecting Party has
indicated which material it would like copied and produced. During the
inspection and before the designation, all of the material made available for
inspection shall be deemed “HIGHLY CONFIDENTIAL.” After the inspecting
Party has identified the documents it wants copied and produced, the Producin
Party must determine which documents, or portions thereof, qualify for protecti

under this Order, then, before producing the specified documents, the Producir
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Party must affix the appropriate legend (“CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL”) at the top of each padkat contains Protected Material. If
only a portion or portions of the material on a page qualifies for protection, the
Producing Party also must clearly idénthe protected portion(s) (e.g., by
making appropriate markings in the mas) and must specify, for each portion,
the level of protection being asserted (either “CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL™).

(b) Testimony given in deposition or in other pretrial or trial

proceedings. A Designating Party asserting that any deposition testimony
includes or discloses Protected Matenmist, before the clesof the deposition,
hearing, or other proceeding, assert that claim. Upon asserting that a depositig

discloses Protected Material, a Designating Party will have up to 20 days to

identify the specific portions of the testimony as to which protection is sought and

to specify the level of protection being asserted (“CONFIDENTIAL” or
“HIGHLY CONFIDENTIAL”). In the interim, the court reporter will make
available to all parties any draft transcripts that may be utilized to make such a
designation. Only those portions of the testimony that are appropriately
designated for protection within the 20 days shall be covered by the provisions
this Stipulated Protective Order. Transcript pages containing Protected Materi
must be separately bound by the court reporter, who must affix to the top of ea
such page the legend “CONFIDENTIADr “HIGHLY CONFIDENTIAL,” as
instructed by the Party or nonparty offering or sponsoring the witness or
presenting the testimony.

(c) Information produced in some form other than documentary,

and for any other tangible items. The Producing Party must affix in a prominer

place on the exterior of any disk, disk drive, container or other medium in whicf
the information or item is stored the legend “CONFIDENTIAL” or “HIGHLY
CONFIDENTIAL.” If only portions of the information or item warrant
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protection, the Producing Party, to #dent practicable, shall identify the
protected portions, specifying whether they qualify as “Confidential” or as
“Highly Confidential.”

7. Inadvertent Failures @esignate. If timely corrected, an inadvertent

failure to designate qualified information or items as “Confidential” or “Highly
Confidential” does not, standing alone,iveathe Designating Pars right to secure
protection under this Order for such material. If material is appropriately desigi
as “Confidential” or “Highly Confidential” after the material was initially produce
the Receiving Party, on timely notification of the designation, must make reaso
efforts to assure that the magd is treated in accordaneéth the provisions of this
Order.

8. Timing of Challenges. Unless a prompt challenge to a Designating

Party’s confidentiality designation is necessary to avoid foreseeable substantial

unfairness, unnecessary economic burdens, or a later significant disruption or
of the litigation, a Party does not waitg right to challeng a confidentiality
designation by electing not to mount a challenge promptly after the original
designation is disclosed.

9. Meet and Confer. A Party thalects to initiate a challenge to a

Designating Party’s confidentiality designation must do so in good faith and my
begin the process by conferring directly (in voice to voice dialogue; other forms
communication are not sufficient) with counsel for the Designating Party. In
conferring, the challenging Party mugp&in the basis for its belief that the

confidentiality designation was not proper and must give the Designating Party
opportunity to review the degiated material, toeconsider the circumstances, anc
if no change in designation is offered, to explain the basis for the chosen

designation. A chénging Party may proceed teethext stage of the challenge

process only if it has engaged in this meet and confer process first.
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10. Judicial InterventianA Party that elects to press a challenge to a

confidentiality designation after considering the justification offered by the
Designating Party may file and serve a motion under Civil Local Rule 7 that
identifies the challenged material and sets forth in detail the basis for the challg

Each such motion must be accompanied lspmpetent declaratidhat affirms that

the movant has complied with the meet and confer requirements imposed in the

preceding paragraph and that sets forth with specificity the justification for the
confidentiality designation that was given by the Designating Party in the meet
confer dialogue. The burden of persuasion in any such challenge proceeding ¢
be on the Designating Party. Until the court rules on the challenge, all parties |
continue to afford the material in question the level of protection to which it is

entitled under the Producing Party’s designation.

11. _Access and Use of Protectedtétel. A Receiving Party may use
Protected Material that is disclosed or produced by another Party or by a non-{
in connection with this Action only for prosecuting, defending, or attempting to
settle this litigation. Such Protected Material may be disclosed only to the
categories of persons and under the conditions described in this Order. When
litigation has been terminated, a Receiving Party must comply with the provisig
paragraph 16, below. Protected Material must be stored and maintained by a
Receiving Party at a locati@and in a secure manner that ensures that access is
limited to the persons authorized under this Order.

12. Disclosure of “CONFIDENTIAL” Information or Items. Unless

otherwise ordered by the court or permitted in writing by the Designating Party,

Receiving Party may disclose any inf@tion or item deginated CONFIDENTIAL
only to:

(@) aParty (as that term is defined in Section 2. (b))

(b) the Court and its personnel, including by being filed

electronically as an exhibit and by being referenced in a brief or declaration, to
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extent reasonably relevant to an issue presented to the Court (however, nothin
this stipulation relieves any party of its duty to redact from documents filed with
the Court the social security numbefsany individuals identified in any
documents);

(c) court reporters, their staffs, and professional vendors to whor
disclosure is reasonably necessary for this litigation;

(d) the author of the document or the original source of the
information; and

(e) during their depositions, witnesses in the Action to whom
disclosure is reasonably necessary, but copies may not be retained by those
witnesses or their counsel.

13. Disclosure of “HIGHLY CONBENTIAL” Inform ation or ltems.

Unless otherwise ordered by the court or permitted in writing by the Designating

Party, a Receiving Party may discl@s®y information or item designated

“HIGHLY CONFIDENTIAL” only to the personsdentified in paragraph 12, above

but such Highly Confidential items may be filed with the Court, or the contents
disclosed in a filing with the Court, only in a filing made under seal, in accordar
with Local Civil Rule 79-5.

14. Protected Material Subpoenaed or Ordered Produced in Other

Litigation. If a Receiving Party is servedth a subpoena or an order issued in
other litigation that would compel disclosure of any information or items design
in this Action as “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL” the
Receiving Party must so nfytithe Designating Party, in writing (by email, if
possible) immediately and in no event more than three court days after receivir
subpoena or order. Such notification must include a copy of the subpoena or ¢
order. The Receiving Party also must immediately inform in writing the Party w
caused the subpoena or order to issue in the other litigation that some or all thg

material covered by the subpoena or order is the subject of this Protective Ord
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addition, the Receiving Party must deliver a copy of this Stipulated Protective Qrde

promptly to the Party in the other action that caused the subpoena or order to i

SSUE

The purpose of imposing these duties is to alert the interested parties to the existel

of this Protective Order and to affaitie Designating Party in this case an

opportunity to try to protect its confidentiality interests in the court from which the

subpoena or order issued. The Designating Party shall bear the burdens and the

expenses of seeking protection in that court of its confidential material - and nathin

in these provisions should be construed as authorizing or encouraging a Recei

Party in this Action to disobey a lawful directive from another court.

15. _Unauthorized Disclosure of Protected Material. If a Receiving Party

learns that, by inadvertence or otherwise, it has disclosed Protected Material tq
person or in any citonstance not authorized under t8igulated Protective Order,
the Receiving Party must immediately (a) notify in writing the Designating Party
the unauthorized disclosures, (b) use its best efforts to retrieve all copies of thg
Protected Material, (c) inform the person or persons to whom unauthorized
disclosures were made of all the terms of rder, and (d) request such person ¢
persons to execute the “Confidentiality tdaals Receipt and Agreement” that is
attached hereto as Exhibit A.

16. Final Disposition. Unless otherwise ordered or agreed in writing by

Producing Party, within sixty days after the final termination of this Action, each
Receiving Party must return all Protectedt&fial to the ProducopParty. As used
in this subdivision, “all Protected Material” includes all copies, abstracts,
compilations, summaries or any other form of reproducing or capturing any of t
Protected Material. With permission in writing from the Designating Party, the
Receiving Party may destroy some oradithe Protected Material instead of
returning it. Whether the Protected Material is returned or destroyed, the Recs
Party must submit a written certification to the Producing Party (and, if not the §

person or entity, to the Designating Party) by the sixty day deadline that identif
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(by category, where appropriate) all thetécted Material that was returned or

destroyed and that affirms that the Receiving Party has not retained any copie$

abstracts, compilations, summaries or other forms of reproducing or capturing
of the Protected Material. Notwithstanding this provision, Counsel are entitled
retain an archival copy of all pleadings, motion papers, transcripts, legal
memoranda, correspondence or attorney work product, even if such materials
contain Protected Material. Any such archival copies that contain or constitute
Protected Material remain subject to this Protective Order as set forth in parag
14, above.

17. Right to Further Relief. Nothing in this Order abridges the right of

person to seek its modification by the Court in the future.

18. Right to Assert Other Objections. By stipulating to the entry of this

Protective Order no Party waives any right it otherwise would have to object to
disclosing or producing any information or item on any ground not addressed ir
Stipulated Protective Order. Similarly, no Party waives any right to object on a
ground to use in evidence of any of the material covered by this Protective Ord
IT IS SO ORDERED.
Dated this 26 day of December, 2012.

/s/John E. McDermott
HON. JOHN E. MCDERMOTT,
UNITED STATES MAGISTRATE JUDGE
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ATTACHMENT A

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

Case No. CV-12-04084-DDP (JEMx)
JAMES H. DONELL, as Permanent
Receiver for NewPoint Financial
Services, Inc., CONFIDENTIALITY MATERIALS
Plaintiff, RECEIPT AND AGREEMENT
V.
NIXON PEABODY LLP,
Defendant.
l, , State:
| reside at
2. My present employer is
3. My present occupation or job description is
4. | have received a copy of the Stipulated Protective Order in this

Action, and have read and understand its provisions. As a condition precedent
receiving any ROTECTEDMATERIAL, as defined in the Stipulated Protective
Order, | agree to abide by all provisions of the Stipulated Protective Order and
subject myself to the personal jurisdiction of the United States District Court for
the Central District of California with respect to the application and enforcemen
of the provisions of the Stipulated Protective Order. | understand that | am

obligated, under the Stipulated Protective Order, to hold in confidence and not
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disclose any ROTECTEDMATERIAL except as permitted by the Stipulated
Protective Order.

5. | understand that | am to retain all copies of any documents
designated asR®TECTEDMATERIAL in a secure manner, and that all copies are to
remain in my personal custody until | have completed my assigned duties,
whereupon the copies and any writings prepared by me containing any
PROTECTEDMATERIAL is to be returned to counsel who provided me with such
material.

6. | will not divulge to persons other than those specifically authorized
by the Stipulated Protectiv@rder, and will not copy or use except solely for the
purpose of this Litigation, any information obtained pursuant to the Stipulated
Protective Order, except as provided therdialso agree to notify any secretarial,
clerical, or supporting personnel who are required to assist me of the terms of |
Stipulated Protective Order and to take steps to ensure their complidimd¢leewi
terms of the Stipulated Protective Order.

7. | understand that if | violate the provisions of the Stipulated

Protective Order, | will be in violation of a Court order and subject to sanctions

other remedies that may be imposed by the Court and potentially liable in a civj

action or proceeding for damages.

8. | declare under penalty of perjury that the foregoing is true and
correct.

Executed on , 20

At
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