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. INTRODUCTION

Before the Court is Plaintiff and Coentlefendant Toyrrific LLC’s special
motion to strike Defendants and Counterclaimants Edvingédien and Edward
Minasyan’s breach of contract countarol. (ECF No. 33.) Having carefully
considered the papers filed in supportod & opposition to this motion, the Court
deems the matter approggador decision without oral arguent. Fed. R. Civ. P. 78;
L.R. 7-15. For the reasons that follow, the C&RANTS Toyrrific’s anti-SLAPP
motion under California Civil Procedure Code section 426.16.

ll.  FActual Background

Toyrrific is a company known for mafacturing, marketing, and selling
various types of toys. (Cagrh T 8.) Toyrrific promotes its business via its Hobbytr,
website. [d.)

Edvin Karapetian is a fomer Toyrrific employee Wwo allegedly worked with
Edward Minasyan to steal Toyriffic’s procks, business information, and intellectud
property in order to establish a cortipg online business called Hobbychaskl. (

19 11-12.) The Hobbychase website aligefringed upon ©yrrific’'s Hobbytron
website by using the same platformsidg@, content, product descriptions,
photography, and graphicsld({ 15.)

On August 5, 2010, Toyrrific filed guagainst Karapetiaand Minasyan for
copyright infringement and related claimBoyriffic' v. Karapetian(“ Toyriffic I"),

No. CV 10-5813-ODW(EXxJC.D. Cal. Aug. 5, 2010.)rhis Court issued a
preliminary injunction inroyriffic | on November 24, 2010, which enjoined
Karapetian and Minasyan from infringingpon Toyrrific’s intellectual property.
(Compl. 1 16.) The parties eventually execdua settlement agreement that resolve
Toyriffic | in December 2011.1d. 1 18.) In addition to fully settling all claims relatg
to Toyriffic I, the settlement agreement contdim@o confidentiality provisions.|d.

! The action currently befothe Court is styled aboyrrific LLC v. Karapetianwhere “Toyrrific”
has twor’s and ond. Toyriffic I, however, was styled d®yriffic LLC v. Karapetianwhere
“Toyriffic” had oner and twof's. The Court maintains this subtle distinction.
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Ex. 3.) The first of these provisions wasd&aaph 1(aa), which said that Exhibit A {
the agreement “will be for attorney’s eyes only, and will be kept confidential and
by counsel for purposes of impeadadmhin the Issagoolian Action.”ld)) The second
was Paragraph 6, which recgdl the parties to keepyaterms of the settlement
agreement confidential.ld()

Despite this resolution,dlyrrific filed this action (Toyrrific 11”) against
Karapetian, Minasyan, Lefemerkhanian, and EDO Tradintnc. on May 23, 2012.
(ECF No. 1.) Inits Complaint, Toyfit alleges that Kagetian and Minasyan—
along with Minasyan’s girlfriend, Aerkhanian—breached the terms of Trogriffic |
settlement agreement by creating ED@ding and operatingnother infringing
website, www.airsoftrc.com. (Compl. 1 20.)

Karapetian, Minasyan, Amerkhaniaand EDO Trading filed a motion to

dismiss Toyrrific’'s Complaint on July 9022. (ECF No. 24.) The Court granted thi
motion in part on October 16, 2012, butTelyrrific’s breach-of-contract claim stand.

(ECF No. 30.) ThereafteKarapetian and Mirsyan launched a counterclaim again
Toyrrific, arguing that Toyrrific also breached the terms ofTthgriffic | settlement
agreement. (ECF No. 31.) Specifical§arapetian and Mirsyan allege that
Toyrrific breached the agreement by éttaching the agreement to theyrrific 1l
complaint in violation of Paragraph 6; (2) failing to keep Exhibit A to the agreeme
confidential in violation of Paragraph 1(aahd (3) asserting already settled claims
(Answer 1 16-18.)

In response, Toyrrific filed a speciaotion to strike Karapetian and
Minasyan’s counterclaim on September 2d12, which is the focus of the Court’s
analysis here. (ECF No. 33.)

lll. LEGAL STANDARD

In 1992, the California legislature emed California Code of Civil Procedure

section 425.16, commonly dubbed California’s “anti-SLAPSRAtute, in response to

2 Short for “strategic lawsuggainst public participation.”

0)
use(

IS

2Nt




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P P B R R R R R R
0o N o OO~ W N PP O © 0 N o 0o » W N B O

a perceived “disturbing increase” in the riem of civil actions aimed at private
citizens designed to deter or punish thosigens from exercising their political or
legal rights. Cal. CivProc. Code § 425.16(d);S. ex rel. Newsham v. Lockheed
Missiles & Space Cp190 F.3d 963, 970 (9th Cir. 1999)The hallmark of a SLAPP
suit is that it lacks merit, and is broughith the goals of obtaining an economic
advantage over a citizen party by increasirggdbst of litigation to the point that the
citizen party’s case will be veé&ened or abandoned, anddeterring future litigation.”
Newsham190 F.3d at 970-71.

The anti-SLAPP statute allows defendant€alifornia state or federal courts
to counter SLAPP suits by making a speaniaition to strike a claim if that claim
arises from an act by the defendants to furtheir right of petition or free speech in
connection with a public issued. § 425.16(b)(1)Newsham190 F.3d at 973
(concluding that the twin aims of tligie doctrine “favor application of California’s
anti-SLAPP statute in federal casesAn act qualifies for protection under this
statute if it falls within one of four categories:

(1) any written or oral statement wariting made before a legislative,

executive, or judicial proceedingyr any other official proceeding

authorized by law[;] (2) any written @aral statement or writing made in
connection with an issue under consadi&n or review by a legislative,
executive, or judicial body, or any othaficial proceeding authorized by
law([;] (3) any written or oral statemear writing made in a place open to
the public or a public forum in omection with an issue of public
interest[;] or (4) any conduct in tilherance of the exercise of the
constitutional right of petition or theonstitutional righof free speech in
connection with a public issue or an issue of public interest.

Id. 8 425.16(e).

In considering an anti-SLAPP moticcourt must engage in a two-step

process. First, the court looks to whettiee defendants haveade an initial prima
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facie showing of whether the plaintiffstaims arise from a ptected act under the
statute.Ingles v. Westwood One Broad. Servs.,, [h29 Cal. App. 4th 1050, 1061
(2005). To make this deternaition, the court looks to arpleadings or affidavits thaf
state facts supporting or réifug the parties’ theories ¢ifibility or defense regarding
the claim. Martinez v. Metabolife Int'l Ing.113 Cal. App. 4th 181, 186 (2003).

If the defendants establish this prina&i€ showing, the burden then shifts to
the plaintiffs to demonstrate “a probabilttyat [they] will prevail on the claim.” Cal.
Civ. Proc. Code 8§ 425.16(b)(1)-he plaintiffs must provide admissible evidence to
establish that “the complaint is legaflyfficient and supported by a prima facie
showing of facts [that] sustain a favorable judgmeiMg&tabolife Int’l, Inc. v.
Wornick 264 F.3d 832, 840 (9th Cir. 2001). If ghlaintiffs fail to make this showing
by a preponderance of the evidence, thetaousst grant the motion to strike and
award the prevailing defendant hishar attorney’s fees and cosisgles 129 Cal.
App. 4th at 1061-62; Cal. CiProc. Code 8§ 425.16(c)(1).

IV. DISCUSSION

In its anti-SLAPP motion, Toyrrific seterth that Karapetian and Minasyan'’s
counterclaim improperly challenges To¥iais constitutionally protected act of
petition and free speech. (Mot. 3-5.) Tdyeradditionally posits that because the
counterclaim fails to establish a legally scikint action for breach of contract, it mu
fail. (Id. 3-4.)

Karapetian and Minasyan altenge Toyrrific’s position by arguing that (1)
Toyrrific waived the protections of ¢hanti-SLAPP statute by agreeing to the
settlement agreement’s confidentiality psogns; and (2) they have a reasonable
probability of prevailing on their breach obntract claim. (Opp’'n 2—6.) The Court
now considers these arguments in lighthe anti-SLAPP statute’s analytical
framework.
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A.  Toyrrific Has Not Waived Applic ability of the Anti-SLAPP Statute
Karapetian and Minasyan'’s threshold argunt that Toyrrific has waived the

anti-SLAPP statute’s protections in thigian requires no serious discussion. While

these counterclaimants contend on the one hand that the confidentiality provisio
“require public silence,” thewlso recognize that Toyrrdfi“‘could have either alleged
the Agreement’s existence without attachit, or could havéiled the Agreement
under seal' (Opp’n 3—4.) This concession thavyfrrific could, in fact, have brought
their breach-of-contract Complaint inmrse fashion without running afoul of the
confidentiality provisions defeats any straight-faced argument that Toyrrific has
agreed not to sue and thtare waived the applicain of California’s anti-SLAPP
statute to this case. An agreement napeak publically abow#t case is a far cry
from an agreement not to seek redressriedfte courts for breach of the private
agreementAnd indeed, the settlement agreement itself specifically reserves
jurisdiction in this Court foresolution of any such disput Settlement Agreement
(“In the event that anaterial violation of this Settleme&occurs, the Parties agree th;

the Honorable Otis D. Wright Il, will retajarisdiction to resolve the dispute.”). The
Court therefore proceeds to apply the antABP statute to the counterclaim at issu.

B.  Toyrrificll Stems from Toyrrific’s Constitutionally Protected Right to
Petition
Toyrrific’s breach-of-contract claim in the underlyigyrrific II Complaint—
alleging Defendants’ violation of the sulstive terms of the settlement agreement:
easily satisfies the first prong of thati-SLAPP test. Wke Karapetian and

Minasyan do not directly addse their opponent’s position on this issue, it is clear {

Toyrrific 1l is an act in furtherance of Toyrifs constitutional right to engage in
petition and free speeclseeCal. Civ. Proc. Codg 425.16(a). Specifically,oyrrific
Il fits within the anti-SLAPP statute’s firsategory of protected acts because the
Complaint is a writing made before a ja@il proceeding. Cal. Civ. Proc. Code

8 425.16(e)(1). And as addressed above, the comitdignprovisions in the
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settlement agreement do not prevent Toyrfifom bringing an action to enforce the
agreement as they have done here; any o#fagling of the provisions would frustrat
the purpose of the parties’ settlement.

Becausd oyrrific 1l is Toyrrific’s valid attempto petition the Court, the burde
now shifts to Karapetian and Minasyardemonstrate the legal sufficiency of their
breach of contract counterclaim.

C. Karapetian and Minasyan Have Not Established a Probability of

Prevailing on the Merits of thar Breach-of-Contract Counterclaim

To survive this anti-SLAPP motion, Kapetian and Minasyan must show tha
their breach-of-contract countdsiim has “minimal merit.”Navellier v. Sletten29
Cal. 4th 82, 95 (2002). To properly allegéreach of contract, Karapetian and
Minasyan must plead (1) the existencaaontract (the settlement agreement);

(2) their performance or excuse for nenfprmance under the settlement agreement;

(3) Toyrrific’s breach of the settlementragment; and (4) that Toyrrific’s breach
caused them damagedamilton v. Greenwich Investors XXVI, LLT5 Cal. App.
4th 1602, 1614 (2011).

Based on both the counterclaim itselfldhe papers filed for and against
Toyrrific’s anti-SLAPP motion, the Courtrfds that Karapetian and Minasyan have
failed to allege and establisminimal merit for a viable breh-of-contract claim. Itis
undisputed that th€oyriffic | settlement agreementists, and Karapetian and
Minasyan sufficiently pleaded thab¥rrific breached the agreement by filing
Toyrrific 11 and failing to keep the agreement asdcexhibit A confidential. (Compl.
1 18; Answer 1 11, 16-18.) However, theg@enance and the damages elements
the breach-of-contract claim are absent.

With respect to performance under dggeement, Karafian and Minasyan
allege that they have tbstantially performed atif the conditions which the
[a]greement required them perform.” (Countercl.  15.)gbal andTwomblyaside,
the conclusory nature ofdlcounterclaimants’ performea allegations is baffling
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when the very basis for tHeyrrific Il Complaint itself is that Karapetian and
Minasyan have failed to fulftheir own obligations undehe settlement agreement.
(Countercl. 1 15.) MoreoveKarapetian and Minsayan’s Opposition to the anti-
SLAPP motion is devoid of any allegatiomacts, or evidence—conclusory or
otherwise—that they have performed undergilement agreement. While it is tru
that the Court must “not weigh credibility . [or] . . . evaluate the weight of the
evidence” in ruling on an anti-SLAPP motiand must instead looks at the facts in
the light most favorable to the Counterclantsg there is simply no evidence here at
all. Overstock.com, Inc. v. @dient Analytics, In¢.151 Cal. App. 4th 688, 699—700
(2007). Karapetian and Minasyan thereftail to set forth any admissible evidence
to help their counterclaim sunavthe instant anti-SLAPP motion.
Even if the Court were tassume that Counterclainta successfully performec
their obligations under the settlement agreentée counterclaim assue also fails to
demonstrate how Toyrrific’s allegeddarch of the settlement agreement’s
confidentiality provisions lmdamaged Karapetiaand Minasyan. The counterclaim
states that Toyrrific’'s “acts have harm@dunterclaimants, in particular with
vexatious, repeated litigation, forcing Counterclaimants to intomey fees, in an

amount according to proof.” (Answer { LXKarapetian and Minasyan support their

damages allegation by clarifying that themek both damages and attorney’s fees a
costs, thus making the distinction that tvéso remedies are not duplicative. (Opp
6.) But this does not aid their case.

TheToyrrific 1l action calls upon Karapetian aitinasyan to incur legal
expenses to defend their alleged breadh®fettlement agreement insofar as they
allegedly creating EDO Trading and laundlanother infringingvebsite. Karapetian
and Minasyan concede in their Oppositioatttine Toyrrific could have permissibly
asserted this breach-of-contract glavithout violating the agreement’s
confidentiality provisions by filing the Complaint or the settlement agreement ung
seal. (Opp’'n 4.) There seems to be no teetiaat had Toyrrific done so, there woul
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have been no breach of the confidentightgvisions, and Karapetian and Minasyan
would have incurred legé&tes related solely tiheir alleged breach of the settlemen
agreement.

WhatKarapetian and Minsayas breach-of-contract claim demands by way
damages allegations is some showirag they have been harmed specificalb/a
result of the breach of confidentialitylhis is separate entirely from the harm they
purport to suffer as a result of defending Ttwyrrific I Complaint, which contains ng
confidentiality allegations. Without amyidence of damages directly tied to the
alleged breach of confidentiality, the @bcannot find a probability of success for
Counterclaimant’s action for breach of contra8ee Navellier v. Slettefh06 Cal.
App. 4th 763, 775 (2003)

Because Karapetian and Msyan have failed to establish any facts—much |
introduce any admissible evidence—supporting their claims that they have perfo
under the settlement agreemant have been damaged hyyirific's alleged breach
of the confidentiality agreement, these Caucdaimants fail to meet their burden in
opposing Toyrrific’s Anti-SLAPP motin. The Court must therefo@RANT
Toyrrific’s motion.

D. The Litigation Privilege Does NotSave Karapetian and Minasyan’s

Counterclaim

Despite the deficiencies in their argemts and factual showings, Karapetian
and Minasyan feebly assert that the &tign privilege protects their breach-of-
contract counterclaim from scrutiny under Hri-SLAPP statute. (Opp’n 3.) Itis
true that the litigation privilege protects most communicative statements made d
the course of a judicial proceeding. Gaiv. Code § 47(b)(2)But Karapetian and
Minasyan fail to realize that this privde generally protects such communications
from tort liability. Wentland v. Was426 Cal. App. 4th 1484, 1491 (2005¢&e also
Navellier, 106 Cal. App. 4th at 770 (“The litigatigorivilege immunizes litigants fron
liability for torts . . . [that] arise from comumications in judicial proceedings. . .. Th
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primary purpose of the privilege is to affiditigants the utmost freedom of access t
the courts without fear of being harassetisequently by derivative tort actions.”
(internal quotation marks omitted)).o¥frrific’'s anti-SLAPP motion seeks only to
strike a breach-of-contract counterclaim raiasch means to chill Toyrrific’'s exercis
of its freedom-of-speech and freedom-of-petitrights; it does not seek to impose t
liability for defamatory statements (for examptontained in the counterclaim. Th(

the litigation privilege is an inappropriatefense to the anti-SLAPP motion at hand.

E.  Toyrrific Is Entitled to A ttorney’s Fees and Costs
Because Toyrrific’s anti-SLAPP moti@uccessfully defeats Karapetian and
Minasyan'’s breach-of-contract claim, Toyreiis entitled to attorney’s fees and cost
related to the motion. Caliv. Proc. Code § 425.16(c)(Dafayette Morehouse, Inc
v. Chronicle Pub. C9.39 Cal. App. 4th 1379, 1383 (1®9 In its papers, however,
Toyrrific does not specify what this amoust (Mot. 7.) As such, Toyrrific may
submit their total attorney’s fees and costs in a noticed motion to the Court no la
thanNovember 7, 2012
111
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V. CONCLUSION
For the reasons set forth above, Kmtgan and Minasyan'’s ill-supported
breach-of-contract counterclaim fails to suevToyrrific’s special motion to strike.
The Court therefor&6RANTS Toyrrific’'s anti-SLAPP motion and awards Toyrrific
its attorney’s fees and costs agated with bringing the motion.

IT IS SO ORDERED.

October 25, 2012

y

OTIS D. WRIGHT, Ii
UNITED STATES DISTRICT JUDGE
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