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United States District Court
Central District of California

HYDRODYNAMIC INDUSTRIAL CO Case No. 2:12-cv-05058-ODW(JEMx)
LTD., a Hong Kong corporation

Plaintiff, ORDER GRANTING PLAINTIFF'S

v APPLICATION FOR PERMANENT

GREEN MAX DISTRBUTORS, INC., a| INJUNCTION [146]
Washington corporation,

Defendant.

.  INTRODUCTION

Following a jury verdict finding that Dendant Green Max Distributors, Ing.

wilfully infringed Plaintiff Hydrodynamiclndustrial Company LTD.’s valid paten
Hydrodynamic requests that the Court @mjGreen Max from selling its X-treme s¢

scooters. (ECF No. 146.) Hydrodynamacgues that it has suffered, and wi

continue to suffer, irrepapée harm from Green Max’s infringing sales. Becalmse

Court finds that the equitable factorsigle in favor of Hydrodynamic, the Cour

GRANTS Hydrodynamic’s request. (ECF No. 146.)
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. FACTUAL BACKGROUND

In the interest of judicial efficiamy, the Court incorporates the facty

background from its May 9, 2014 Orderriyeng Green Max’s Motion for Judgme
as a Matter of Law. (ECF No. 152.)

lll.  LEGAL STANDARD

The Patent Act provides for injunctivelieg to be granted “in accordance wit

the principles of equity to prevent the \atbn of any right secured by patent, on s

terms as the court deems reasonable35 U.S.C. §283 A patentee is no

automatically entitled to an mpction upon a finding of liability.Seelnnogenetics,

N.V. v. Abbott Labs512 F.3d 1363, 1379 (Fed. Cir. 200&ather, to be entitled to

permanent injunction, a patiee must satisfy the traditional four-factor test. T

patentee must show that “(1) it has stk an irreparable injury; (2) remedig
available at law are inadequate to congate for that injury; (3) considering th
balance of hardships between the pléintind defendant, a rerdg in equity is
warranted; and (4) the public interesuld not be disserved by a permang
injunction.” Apple Inc. v. Motorola, In¢.2012-1548, 2014 WI1646435 (Fed. Cir
Apr. 25, 2014) (citingBay Inc. v. MercExchange, L.L,G647 U.S. 388, 391 (2006))
IV. DISCUSSION
Hydrodynamic argues that the Court slib&njoin Green Max’s sale of it

infringing X-treme scooter because itsh&aused, and will continue to caus
Hydrodynamic irreparable harm in the rea&tional-sea-scootenarket. Green Max

opposes the entry of a permanent injunctmstensibly on the grounds that there
not a sufficient causal nexus betweenntsngement and Hyardynamic’s harm.

A. Irreparable harm

Irreparable harm cannot be presumedmfrthe mere fact of infringemen
Apple Inc. v. Samsung Elecs. Co., Ltd35 F.3d 1352, 1359Fed. Cir. 2013)
(“Apple 1II"). To demonstrate irreparable harnpatent owner must show “(1) that
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absent an injunction, it will suffer irrepdal@ harm, and (2) that a sufficiently stror
causal nexus related taleged harm to the alleged infringemenid:.

The irreparable-harm and the causal-nexus inquiries are “inextricably re
concepts.” Apple, Inc. v. Samsung Elecs. Co., L&B5 F.3d 1370, 1374 (Fed. C
2012) (“Apple IF). The Federal Cingit has explained,

[T]he accused product [may] sell almast well without incorporating

the patented feature. And in that&asven if the contitive injury that

results from selling the accused devicsubstantial, the harm that flows

from the alleged infringement (the gnharm that should count) is not.

Thus, the causal nexus [sic] inquiryingleed part of the irreparable harm

calculus: it informs whether the pateats allegations of irreparable harm

are pertinent to the injunctive relief analysis, or whether the patentee

seeks to leverage its patent fmmpetitive gain beyond that which the

inventive contribution and vaduof the patent warrant.
Id. at 1374-1375. Although the causal-nexuguiry is an integral part of the
larger irreparable-harm inqyi the Court addresses thesaparately for clarity.

1. Causal Nexus

Green Max contends that Hydrodynamid diot present sufficient evidence
trial to prove that the patented featudesve the demand for the Sea-Doo sea scog
or that consumers purchased Green Magéa scooter becauf the patentec
features. Hydrodynamic respontlsat it presented evidence at trial to demonst

(1) that the patented features encompass thetinternal and exteal elements of the

sea scooter and (2) that those patefegatlires—intentionally copied by Green Max;
drove consumer demand for the sea scooter.
The causal-nexus inquiry is properly pdsas “to what extent the har

resulting from selling the accused product dam ascribed to the infringement.

Apple 1, 695 F.3d at 1375. The connection mstmore than tenuous—the paten
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must demonstrate that the infringing f@&s drive consumer demand for the accu
product. Id.

Here, Hydrodynamic’s causal-nexus evidens a matter of merely connectir
the dots. First, undisputed evidence at tiiked the patented features to the succ
of the Sea-Doo sea scooter. The '385 Patent improved upon the prior art by crg
safer, less-bulky sea scooter design that is easy to use and sePae&38% Patent.)
The inventions of the’385 Patent relateboth internal and external components
the Sea-Doo sea scooter, including thdlasg battery, control circuit, sealin
structure, and housing. (‘385 Patent; ECF No. 149 at Ex. A at 19:21-20:12,
25.) Hydrodynamic presented evidence at that these patented features redesig
the traditional industrial sea scooter i@alevice suitable for recreational consun
use—and, in turn, created a recreational-sea-scooter market. (ECF No. 151 at
41:21-25; 68:11-69:8.) Thus, the paterfismtures propelled consumer demand
the Sea-Doo sea scooter in mtran an anecdotal way.

Second, Hydrodynamic and Green Mate direct competitors in th

recreational-sea-scooter-market.  Motlean direct competitors, Hydrodynami

presented unrefuted evidence at trial that Green Max is Hydrodynasotes
competitor: (Id. at Ex. F 41:21-25.) And GreeMax’s President Greg Mesk
testified that he specifically sought neake an exact copy of Sea-Doo sea scootg

presumably because of its commaksuccess in this marketld(at Ex. G at 54:23+

25.) Green Max did not present any countervailing evidence at trial to suggest t
patented features were less importamintilydrodynamic claims, or that any oth
unpatented, unprotectable feads drive consumer demand for the sea scooters.
Accordingly, Hydrodynamic has metsitburden to prove a causal nexi
Hydrodynamic demonstrated that consus purchased the X-treme sea sco(
because of the patented features. ABiken Max directly copied the patent

! Although other sea scooters are available to consumers—including the prior-art references
action—the Court is persuaded that there is ardiffemarket for thesendustrial sea scooters thg
for the comparatively diminutive sea scooters such as the Sea-Doo and X-treme scooters.
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features—the same features that unrefuted testimony demonstrated were resj
for the transformation of the traditional s&zooter into one suitable for recreatior
use. Because the undisputed evidencelifiked the claimed inventions of th
‘385 Patent to the Sea-Doo sea scootstiscess and (2) establexdd that Green May
directly copied the Sea-Doo sea scootdydrodynamic has presented sufficig
evidence to directly tie consumer demandGoeen Max’s sea scooter to the allege
infringing features.
2. lrreparable-harm factors

Hydrodynamic asserts that it has beand will continue to be, irreparably

harmed by Green Max’s sale of the X-teerscooter. The irreparable-harm inqu

endeavors to measure the harms that gasyawards cannot remedy—such as “pfi

erosion, damage to ongoing customelatrenships, loss of customer goodw
(e.g, when an effort is later nda to restore the original price), and loss of busir
opportunities.” Celsis In Vitro, Inc. v. CellzDirect, Inc664 F.3d 922, 930 (Fed. Ci

2012) There is sufficient evidee in the record to suppatfinding that irreparable

harm to Hydrodynamic will continue if Gredtax is permitted t@ontinue selling the
infringing scooters.

First, as previously mentioned,ydrodynamic and Green Max are dire
competitors in the recreational-sea-scootarkat. Evidence o two-player markelf

in which the patent holder is a direcarket competitor of # accused infringer

serves as significant prbof irreparable harmSee Apple |1678 F.3d at 1336. Suc
a relationship “creates an inference thatirgnnging sale [by the accused infringe
amounts to a lost sale for the patentekel”’ (quotingRobert Bosch LLC v. Pylon Mfg
Corp, 659 F.3d 1142, 1151 (Fed. Cir. 2011))Money damage are generally
insufficient to compensate the patent holdecause the infringement causes a dir
measurable loss of market share, custemand access to potential customers,
causes irreversible price erosiddosch 659 F.3dat 1153.
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Beyond this inferred harm, Hydrodynampcesented undisputed evidence
such harms at trial. Joseph Lin—CEO ob&@Dimension, Inc., the distributor of th

of
e

Sea-Doo sea scooter in the U.S.—testifiedra that retailers threatened to njot

purchase or stop purchasing Sea-Doossmmters from Sport Dimension because
the X-treme scooters. (ECF No. 151 at Exat 43:10-21.) Although the X-trem
scooter is essentially identical to tBea-Doo sea scooter, Green Max sells the
treme scooter at a significantly lower pritke Sea-Doo sea sceotretails for $399
while Green Max’s sea scooter retails for only $248. 4t 43:13-15.)

Lin pointed to West Marine and Cost¢$SA as examples of retailers wil
whom Hydrodynamic lost busess opportunities.ld. at 44:25, 47:1-8.) Lin testifie
that Costco USA ceased purchasing seaters because the X-treme sea scooter
available cheaper online.ld( at 47:25-48:24, 90:17-20.) This resulted in a loss
approximately $1.2 million in salesld(at 47:9-11.)

And there is no reason to believe taken Max will stop infringing absent g
injunction. See Reebok Int'l, Ltd.. J. Baker, Inc.32 F.3d 1552, 1557 (Fed. Ci
1994) (recognizing that “future infringement .. may have markedffects never fully
compensable in money”). Indeed, Mest@ntinued to copy Sea-Doo sea scoot
after receiving two cease-and-desist letteferming him of Hydrodynamic’s patent.

Perhaps most importantly, Hydrodynamssarts that the apparently identig
sea scooters cause irreparable harm enfénm of loss of goodwill. Hydrodynami
argues that the presence of the X-treme sroot the market confuses consume
which directly and negatively impacts Hpdiynamic. (ECF No. 151 at Ex. F at 43:
44:15.).

Hydrodynamic also asserts that the irdeguality of the materials Green M3
uses in the X-treme scooter have ftesl in a loss of customer goodwil

Hydrodynamic presented evidanat trial regarding senis performance and servi¢

problems with Green Max’s X-treme scootefTrial Ex. 45, ECF No. 151 Ex. F 3
39:11-47:21.) Hydrodynamipeceived customer compiés from customers wh
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purchased the X-treme scooter believing it was one of Sea-Doo’s sea scooters.

45, ECF No. 151 at Ex. F at 39:11-47)2Accordingly, basé on the unrebutte
evidence presented at trighe Court concludes thatydrodynamic will continue to
suffer irreparable harm from €en Max’s infringement.

B. Adequacy of money damages

Green Max contends that the fact tha jury awarded damages indicates t

monetary damages are saint to compensate ydrodynamic’'s harms. But

Hydrodynamic disagrees.

First, the mere fact that a moneyrtgge award can be computed does
preclude an irreparable-harm findin@elsis 664 F.3d at 930. Hydrodynamic h
alleged multiple forms of harmThe fact that the jurawarded monetary damags
does not necessarily mean that thodamages captured the full extent
Hydrodynamic’s injury. If this were thease courts would not award both dama
and an injunction for the same infrepent—which courts regularly doSee, e.g.
Broadcom 732 F.3d at 1337-3&ouglas Dynamics, LLC v. Buyers Prods. ,Cal7

F.3d 1336, 1344-46 (Fed Cir. 2013yesidio Components, Inc. v. Am. Te¢

Ceramics Corp.702 F.3d 1351, 1363-64 (Fed. Cir. 202)jwards Lifesciences A
v. CoreValve, In¢.699 F.3d 1305, 1315-XEed. Cir. 2012). Thus, Hydrodynamic
evidence that it cannot be fully compensgay the damages award is not necessg
undercut by the jury’s damage award.

The Court finds that Hydrodynamic $igresented sufficient evidence th
money damages are insufficient to compengdiar its harm. First, as noted aboV
there is no reason to believe that Greerx Mall stop infringing, or that the harm
resulting from Green Max’s sales of thdringer X-treme scooter will cease, witho
an injunction. And unrefuted evidence &dithed that Green Mais Hydrodynamic’s
sole competitor. Such a relationshiglitates against the adequacy of monet:
damages.
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Additionally, as discussed previous{green Max’s X-treme scooter sales hg
caused and will continue to cause tloss of business opportunitieS.he Federal
Circuit has confirmed that “the loss ofstamers and the loss of future downstre
purchases are difficult to quily, [and] these considerations support a finding t
monetary damages woulde insufficient to compensate Apple.’Apple, Inc. v.
Samsung Elecs. Co., Ltd678 F.3d 1314, 1337 (Fed. Cir. 2012A[gple TI).
Moreover, Green Max’s infringement hassuéted in a loss to Hydrodynamic (
consumer goodwill. Lastly, the evidendeowss that although Hydrodynamic utilize
different distributors for the Sea-Doo seader, it intentionally chose not to liceng
the technology of the 385 Patent to maintamarket exclusivity. (ECF No. 151 4
Ex. G 78:5-14.) Accordingly, the Coudoncludes that remedies at law g
inadequate to compensaigdrodynamic for its harms.

C. Balance of hardship

The Court also finds that balance-@rtships factor favors Hydrodynami
This factor “assesses the relative effecgodnting or denying an injunction on th
parties.” i4i Ltd. P’ship v. Microsoft Corp.598 F.3d 831, 861-63 (Fed. Cir. 2010)

Although a permanent injunction may neverutidized to punish an infringer
courts are not sympathetic to the hardshiparty brings upon itself by undertakir
knowing infringement.See, e.g.Smith Int'l, Inc., v. Hughes Tool C@.18 F.2d 1573,

1581 (Fed.Cir.1983). Green Max took a ccgdted risk that it might infringe

Hydrodynamic’s patent when it copied the Sea-Doo sea scooter. Although
Max attempted to invalidate Hydrodynamic’dqra at trial, hawng failed, Green Max
cannot now say that the balancehafdships tips in its favorSeegid.

Moreover, requiring Hydrodynamic t@ompete against its own patent
invention—with the resulting harms des#®d above—places a significant hards
on Hydrodynamic. On the othkand, if an injunction were gnted, the sole effect o
Green Max is that it would be unable gell the single product that infringes tf
‘385 Patent. This factor, therefore, favorsrgmf a permanent ionction in this case
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D. Public Interest

Finally, the Court finds that thepublic-interest factor also favor
Hydrodynamic. The Federal ICuit has recognized that “theuchstone of the publi
interest factor is whether an injunctidmth in scope and effect, strikes a worka

balance between protectingetipatentee's rights and proting the public from the

injunction's adverse effects i4i, 598 F.3d at 863 Courts also consider “the har
that an injunction might cause to congrswho can no longer byyeferred productg
because their sales have been enjoined, anddst to the judicigras well as to the
parties of administering an injunction&pple, Inc. v. Motorola869 F. Supp. 2d 901
921 (N.D. Ill. 2012).

Here, the injunction Hydrodynamic seeks narrow. The injunction sougl
would merely prevent the sale of onesific product—the X-treme scooter—and
copyrighted user manual. Relief this narrow has less of an impact on the f
See i4i598 F.3d at 863.

Additionally, Hydrodynamic argues th&reen Max’s inferior sea scooter m;
potentially compromise the public’s safety. Evidence and testimony was presel
trial to this effect. (Trial Ex. 45, BENo. 151 at Ex. F at 39:11-47:21, 52:6-2
Finally, the public interest favors the erdement of patent rights to promote t
“encouragement of investment-based riskSanofi—-Synthelabo v. Apotex, 1470
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F.3d 1368, 1383 (Fed. Cir. 2006Consequently, the public-interest factor also favors

entry of a permanent injunction in this case.
111
111
111
111
111
111
111




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

V. CONCLUSION
Weighing all of the factors, the Courbricludes that the principles of equi
support the issuance of a permanent injamcin this action. Accordingly, for the
reasons discussed above, the CoG@BRANTS Hydrodynamic’s Motion for
Preliminary Injunction. (ECF Nd.46.) An order will issue.
IT IS SO ORDERED.

June 10, 2014
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OTIS D. W_R1GHT, [l
UNITED STATES.DISTRICT JUDGE

10

ty




