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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
GWENDOLYN BUTTON, Case No. 2:12-cv-5528-ODW(VBKX)
Plaintiff, ORDER DENYING PLAINTIFF'S
V. MOTION FOR PRELMINARY
INJUNCTION [7]
GREENPOINT MORTGAGE FUNDING
INC.;_AURORA LOAN SERVICES LLC;
U.S. BANK; MORTGAGE ELECT ONIC
REGISTRATION SYSTEM, INC d
QUALITY LOAN SERVICE CORP.

Defendants.

Pending before the Court is Riaff Gwendolyn Button’s Motion for
Preliminary Injunction. (ECF No. 7.) Bon asks the Court to enjoin Defendal
from foreclosing on her home, located1®422 Jacobs Avenu€erritos, CA 90703,
until this Court renders a judgment d¢ime merits. Specifically, Button moves

enjoin Defendants based on her claims faud; elder financiahbuse; conversion|

Truth In Lending Act (“TILA”) violations;Unlawful, Unfair, and Fraudulent Busines
Practices Act (“UCL") violatdns; and wrongful foreclosure.

! Having considered the papers filed in supporrd in opposition to this motion, the Court dee
the matter appropriate for demn without oral argument-ed. R. Civ. P. 78; L.R. 7-15.
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. BACKGROUND

Button is the owner of real propertyckted at 19422 Jacobs Avenue, Cerrit
CA 90703. (Compl. § 1.) OApril 21, 2007, Button executed an adjustable-rate 1
for $608,000 in favor oDefendant GreenPoint Mortgage Funding, Inéd. { 15.)
The note was secured by a Deed of Trust exeglcon the same day, and was recor(
on April 30, 2007. 1¢l.) Button negotiated the trans@n with the help of her son
Richard Button, who was present at thgngig and was a real-estate professiol
(Opp’'n 1-2.)

Shortly after closing, Button defaultesh her payments. (Hall Decl. {{ 5-7.
Significant efforts were made by Aurora Lo8ervices LLC to restructure the loan;

but Button continued to miss scheduled paymentd. f 11, 12, 18, 19, 23-26
Button was offered three workout agremits to reduce her monthly payme
including a payment plan that redudesr monthly payment to $1,377.50d.(Y 24.)

On July 23, 2010, after three years déatpts to avoid foreclosing on Button
residence, Quality Loan Ba&ce Corporation recorded notice of default and a
election to sell, as an agent for the Hemary. (Opp’'n 2.) The notice included
declaration by Aurora evidencing the stepeetato contact Button prior to recordin
(Id.) A foreclosure sale waslseduled for July 19, 2012.Id() Button then filed hej
Complaint on June 25, 2012. (ECF No. T'he foreclosure sale scheduled for Ji
19, 2012, was stayed because of the Tempdrastraining Order issued by the Cou
(ECF No. 11.)

. LEGAL STANDARD

A preliminary injunction is an extraarthry remedy never awarded as of rig
Winter v. Natural Res. Def. Council, In655 U.S. 7, 24 (2008)A plaintiff seeking a
preliminary injunction musestablish that: (1) it is |y to succeed on the merit
(2) it is likely to suffer irr@parable harm in the absence of preliminary relief; (3)
balance of equities tips in ifavor; and, (4) an injunctiois in the public interestld.
at 20; Perfect 10, Inc. v. Google, In®653 F.3d 976, 979 (9th Cir. 2011). In ea
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case, a court “must balance the competiraantd of injury and must consider tf
effect on each party of the granting withholding of the requested relief. Amoco
Prod. Co. v. Vill. of Gambell480 U.S. 531, 542 (1987). Further, courts of eqy
should pay particular regard for thpublic consequences in employing t
extraordinary remedy of injunctionWeinberger v. Romero-Barceld56 U.S. 305,
312 (1982).
lll.  DISCUSSION

A.  Likelihood of success on the merits

Button’s Complaint alleges unlawful adiisat fall into two categories: thos

relating to the origination dhe loan; and those relatingttee foreclosure of the loarn.

The Court divides the likelihood-of-successlysis into those two categories.
1. Origination-based claims — statute of limitations
Defendants argue that Button’s origimetibased claims fail because they :
time barred. (Opp'n 5-6.) Tbe valid, a claim must basserted within the timg
allotted by statute.Fox v. Ethicon Endo-Surgery, In@5 Cal. 4th 797, 806 (2005
The statute of limitations app#ido Button’s claims as follows:
e Fraud claims — Three year€al Civ. ProcCode § 338(d);
e Elder Abuse — Four years. C#lelf. & Inst. Code 8§ 15657.7;
e Conversion — Three years. C@liv. Proc. Code § 338(b);
e TILA claim — One year. 15 U.S.C. § 1640(e).The one-year period if
8 1640(e) runs from the dabé the consummation of the credit transactior
issue. See King v. California.784 F.2d 910, 913 (9th Cir. 1986);
e UCL claim — Four gars. Cal. Bus. & Prof. Code § 17208;
e Rescission — Four years. C@liv. Proc. Code § 337(3);
e Reformation — Three years. C&liv. Proc. Code § 338(d}dal Roach

Studios, InG.v. Richard Feiner and Cp896 F.2d 1542, 1547 (9th Cir.

1989).
/11

e

ity

e

are

1%

).

) at




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO » W N PP O © 0 N~ o 0o W N B O

These claims arise from the origination of the note signed by Button on
21, 2007. (Compl. 15). Defendants argue that acdrafthe statute of limitations

should begin on the closing date, April 3M07. (Opp’'n 6.) The Court agregs.

Unless there is an exception, the statofelimitations runs from the date g
consummation of Button’s transactiorSee King 784 F.2d at 915. And becau
Button filed her Complaint on June 25, 2012p&the above claims are time barred

But one exception to the statute of limitations is the discovery rule, w
allows for a delay in the accruaf a cause of action until @aintiff “discovers or has
reason to discover, the cause of actioRdx, 35 Cal. 4th at 807. Button argues tf
her claims are timely because she did learn of the cause of action until Augu
2011. (Compl. 11 32, 110-11.)

To warrant a delayed accrual under tthiscovery rule, a plaintiff “musf
specifically plead facts to show (1) thiene and manner of discovery and (2) t
inability to have made earlier discayedespite reasonable diligenceFox, 35 Cal.
4th at 808. Furthermore, the plaintiff siushow that diligence was exercised, |
“conclusory allegations wilhot withstand demurrer.1d.

Here, Button fails to show she exercisgue diligence prior to the running ¢
the statute of limitations. Button allegesveral irregularities: a rushed, eight-mintg
signing of loan documents; a notary fee when a notary was not present; Defel
failure to provide all of thdegally required disclosuresind Defendants’ failure t(

provide Button with a copy of the executean documents. (Compl. § 27.) But|i

spite of these misgivings, Button failedkdong suit until June 2012—five years aft
the close of the loan occurred.

More importantly, Button fails to showhat prior to 2011, she attempted
garner copies of the documents shgned. Button’s Complaint only contairn
conclusory allegations as to why she wasable to discover the causes of actidBed
Compl. 11 32, 110-11.) The Court finds ifpilisusible that Button, after recognizir
the irregularities (and alledefraud) committed against hen 2007, has not lifted 4
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finger to investigate (or pursue thosaiols) until 2011. And it was only on Jur

2012 that she filed a Complaimtays before her home washeduled for foreclosure.

Because the plaintiff bears the burderstmw diligence—but has not done so—t
Court finds the discovery-rule exception tee thtatute of limitations cannot appl
Thus, these time-barred origination-basexdnas have no likelihood of success on {
merits.

2. Foreclosure-based claims

For Button’s foreclosure-based claimse glileges that Aurora had no benefic
interest in the deed of trust at the time Aarbled the notice of default; and therefof
cannot foreclose on her home. (Compl.  40hus, Button contends that the noti
Is “void ab initio” because it was improperly recordedd.)( But this theory lacks
merit.

Under California Civil Code sectior2924(a)(1), a “trustee, or any du
authorized agent,” may initiai foreclosure action. Ca&Civ. Code § 2924(a). In
similar case, Button’s theomyas flatly rejected See Yau v. Duetsche Bank Nat. Tr

Co. Ams. No. SACV 11-00006-JVS(RNBxR011 U.S. Dist. LEXIS 138584 (C.D.

Cal. 2011). Invauy the court explains that by statute,substitution of trustee may b
filed after a notice of default is recad so long as proper notice is givend. at *23.

Because a substitution can occur aftaroéice is recorded and the note w
secured by a deed of trust, Button’s argutsdail to show a likelihood of success ¢
the merits regarding the wrongfidreclosure causes of action.

Button also alleges that the threateriedeclosure is wrongful because it w
procured by fraud. But because any frAydefendants is precluded by the statutg
limitations, as discussed above, this allegation is entirely without merit.

And since Button has not shown a likelod of success on any of her clain
this factor weighs in favor of denying the preliminary injunction,
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B. Irreparable harm

To warrant preliminary injunctive refieButton must show that irreparab
harm is likely, absent such relie¥inter, 555 U.S. at 22. Injunctive relief should n
be granted if irreparable harm is absemd #ghere exists an adequate remedy at |
O’Shea v. Littleton414 U.S. 488, 499 (1974). Buteparable harm may not
presumed. Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltll8 F. Supp. 2¢
1197, 1215 (C.D. Cal. 2007). Issuing elpninary injunction based only on
possibility of irreparable harns “inconsistent with our dracterization of injunctive
relief as an extraordinary remedy thatynoaly be awarded upon a clear showing t
the plaintiff is entitled to such relief.Winter, 555 U.S. at 22.

Button argues that injunctive reliels necessary because without t
extraordinary relief requested, her property will be wrongfully foreclosed, an
pecuniary damages will be able totrigcthe damages suffered. (Mot. 5.)

The Court is sympathetic tiis 80-year-old widow'slaims, and agrees that
claim for wrongful foreclosure would rise tioe level of irreparable harm. There is
damage as great as the ougtof one from her home. Thuthis factor weighs in
Button’s favor.

C. Balance of the equities

In ruling on Button’s Motion, the Counhust also consider the effect th
granting injunctive relief wuld have on DefendantsAmoco Prod. Co. v. Vill. o
Gambel| 480 U.S. 531, 542 (1987). The Courtgnbalance the parties’ competir

claims of injury prospectively resultinijom granting or withholding the requeste

relief. 1d.

Button argues that the prospective haonher, if the preliminary injunction i$

denied, is greater than hatmDefendants if the Motion granted. (Mot. 6.) Buttor
reasons Defendants would suffer no injurghié sale is delayed pending this actig
whereas she would lose her homed.)( Yet Button submits no rationale for wh
Defendants would not be harmed by adesrenjoining the foreclosure sale.
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The Court finds that Defendants have rexteived payments on their loan fof
considerable time—at least since 2009. (Hall Decl. § 21-22.) Although the a
owed may be a substantial amount, thisthpales in comparison to expelling Buttc
from her home—assuming Buttontd&aims are meritorious.Accordingly, the Court
finds that this factor favors Button.

D.  Public interest

Finally, a plaintiff seeking an injunction rsuestablish that the injunction is
the public interest. Internet Specialties West, Ing. Milon-Digiorgio Enters. 559
F.3d 985, 993 (9th Cir. 2009)When an injunction is naswly tailored and affectg
only the parties to suit, “the public interestll be at most a neutral factor in th
analysis.” Stormans, Ingv. Selecky586 F.3d 1109, 1139 (9thir. 2009). Here, the

action is limited to the parties involved addes not have an impact on the public.

Therefore, the public interest facisrmeutral and favors neither party.
IV. CONCLUSION

Upon balancing the foregoirfgctors, the Court finds that Button has failed
demonstrate that she is entitled to prelianyninjunctive relief. In particular, th
Court notes that Button has little likelihoaof prevailing onthe merits of her
Complaint. Accordingly, Button’otion for Preliminary Injunction IDENIED.
Further, Defendants’ Motion t8trike (ECF. No. 29) iPENIED AS MOOT .

IT IS SO ORDERED.

September 11, 2012

p * =

Y 20

OTIS D. WRIGHT, 1
UNITED STATES/DISTRICT JUDGE
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