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IN THE UNITED STATES DISTRICT COURT
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[PROPOSED] CONFIDENTIALITY ORDER

The parties expect that this casédl wequire the parties to produce or

disclose confidential information dugnthe course of discovery which may
include, for example, documents andformation such as described in
Paragraphs 3 and 4 below. To expedite the flow of discovery material
facilitate the prompt resolution of disies over confiderdlity of discovery

materials, to adequately protect infation the parties are entitled to keey
confidential, to ensure that only ma&ds the parties are entitled to keef
confidential are subject to such treaijeand to ensure that the parties ar
permitted reasonably necessages of such materials in preparation for and
the conduct of trial in the above-capted case, it is hereby ORDERED THAT:

Scope of the Order

1. This Order shall apply to all nesials and information produced or
provided in this litigation by, andllatestimony given in any deposition on
behalf of, plaintiff Rolex Watch U.S.Alnc. or defendants Krishan Agarwal anc
Melrose.com, LLC (each of which is inilually referred to hein as a “Party”
or collectively as the “Parties”), or by on behalf of any person or entity that ig
not a party hereto (a “Non-Party”). All such maés, information, and
testimony is hereinafter referréal as “Litigation Materials.”

2. Litigation Materials and the formation therefrom shall be used
solely for the purpose of gparing for and conductiniis litigation and shall
not be disclosed except as under such otignis as provided for in this Order.

Designation of Litigation Materialby Parties and Non-Parties

3. Litigation Materials may beclassified and maintained as
CONFIDENTIAL if they contain or consgtite information that: (i) has not been
made public by the producing or origimggiperson or entity; and (ii) cannot be
obtained from public sources.
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4, Litigation Materials may beclassified and maintained as
ATTORNEYS’ EYES ONLY if they conta or constitute information that: (i)
has not been made public by the prodgaor originating peson or entity, (ii)
cannot be obtained from public sourcesd diii) disclosureof the Litigation
Materials poses a significant risk of coatiive or other harm to the producing,
supplying, or originating person or entignd (iv) the Litigation Materials relate
to:

(@) contacts and communicatiomslating to prospective or
actual agreements or contractual arrangegsjeand the financial terms thereof
with distributors, customer or similar entities;

(b) financial information, including pricing information,
financial data, cost inforntian, sales information, units and values of sale
sales analyses by region or custona@ad performance rntr&cs and reports;

(c) technical, operational, andw##opment information about a
party’s products;

(d) business plans, marketingagegies, new product plans anc

competitive analysis or strategies;

(e) information that is protected as a trade secret by the

producing person or entity;

()  documents or information a® which the producing Party
has a pre-existing and continuing duty confidentiality to a Non-Party,
provided that the Non-Party in goddith required the producing Party to
designate the documents or infatmon ATTORNEYS' EYES ONLY as a
condition of producbn or disclosure;

(g) documents or information & which the producing person
or entity has a pre-exisgnand continuing duty ofonfidentiality to another
person or entity; or
111
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(h) other highly sensitive documents or information that a
similar in nature to the tagories listed above in semtis (a) through (g).

The provisions of this paragraph dot preclude a person or entity from
asserting that such designated Litigat\aterials are not discoverable at all.

5. Litigation Materials (includingportions of deposition transcripts)
designated as CONFIDENTIAL, or inimation derived therefrom, may be
disclosed or made availalaly to the following persons:

(@) to the Court and its offers and staff, including court
reporters (through filing under seal, at any trial or hearing);

(b) to outside counsel of recofdr the Partiegincluding legal
and clerical staff employed engaged by such counsel);

(c) no more than two (2) other persons such as office
directors, or employees of the Partiesthes action when such disclosure ig
deemed necessary to aid trial counsahim prosecution, defense, or settlemer
of this action;

(d) to outside experts, consulta, advisors and/or translators
retained to furnish technical or expeservices and/or to give testimony with
respect to the subject matter thdrew trial of this action; and

(e) to individuals and organizans that provide photocopying,
document processing, imaging, traign, graphics, jury consulting,
stenographic, and court reporting services.

6. Litigation Materials (includingportions of deposition transcripts)
designated as ATTORNEYS’' EYES ONLYr information derived therefrom,
may be disclosed or made avallonly to the following persons:

(@) to the Court and its officers, including court reporte
(through filing under seal, @t any trial or hearing);

(b) to outside counsel of recofdr the Partiegincluding legal

and clerical staff employed engaged by such counsel);
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(c) to outside experts, consulta, advisors and/or translators
retained to furnish technical or expeervices and/or to give testimony with
respect to the subject matter thdr@o trial of this action; and

(d) to individuals and organitians that provide photocopying,
document processing, imaging, traign, graphics, jury consulting,
stenographic, and court reporting services.

7. Any classification of Litigatin Materials (or parts thereof) as
CONFIDENTIAL or ATTORNEYS' EYES ONLY will be done by the
producing person or entity applying igood faith the criteria outlined in
Paragraphs 3 and 4 abowvetigation Materials may b@roduced for inspection
by counsel prior to such designation vatut waiving any right to so designate
materials before providing cags to the requesting Party.

(@) The inadvertent delivery dfitigation Materials that could
properly be designated as CONFIDENTIAL pursuanP&ragraph 3 above, or
ATTORNEYS’ EYES ONLY pursuant to Pagraph 4 above, shall be without
prejudice to the producing person ortign |If, after producing Litigation
Materials, the producingoerson or entity deterimes that the produced
Litigation Materials should haveebn designated as CONFIDENTIAL or
ATTORNEYS' EYES ONLY, the producingerson or entity shall promptly
provide written notice to the receiving Party and shall provide the receiv
Party with a replacement copy dahe Litigation Materials bearing a
CONFIDENTIAL or ATTORNEYS’ EYES ONLY designation within five (5)
court days after giving such written roc#i The receiving Party shall either
promptly return the undesignated Litigen Materials to the producing person
or entity, or promptly provide the prodag person or entityvith notice that all
such undesignated Litigation Maials have been destraieDuring the five (5)
court day period following written notdation that Litigation Materials should
have been designated as CONFIDHAL or ATTORNEYS’' EYES ONLY,
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the receiving Party shall treat the usdmated Litigation Materials as though
they have been so designated and gietilieve all copies of the undesignate
Litigation Materials for either return tine producing persoor entity or to be
destroyed.

(b) If, after producing LitigatiorMaterials, a producing person
or entity discovers that the LitiganoMaterials were properly subject to
protection under the attorney-client plkdge or the attorney work product
doctrine, the producing pens or entity shall promptlprovide written notice to
the receiving Party that such Litigatidmaterials were indvertently produced
and properly subject to protection undée attorney-client privilege or the
attorney work product doctrine. pdn receiving such written notice from the
producing person or entity that privilegedormation or attorney work product
material has been inadvertently producaitl,such informatn, and all copies
thereof, either shall be promptly reted to the producing person or entity, o

shall be destroyed and the receiving Yahall promptly provide the producing

person or entity with notice that all sudbcuments have been destroyed. If the

receiving Party disagrees with the desigimaof any such Litigation Materials
as privileged or otherwise protected aftenferring with the producing person
or entity in good faith, the receivingarty shall nonetheless return sucl
Litigation Materials to the producing ®®n or entity as specified above, bu
may move the Court for production ofetleturned Litigation Materials. The
producing person or entity shall retain all returned Litigation Materials f
further disposition.

8. A producing person or entity sndesignate Litigation Materials as
confidential pursuant to Paragraphsn8 & above by marking each page of sug
materials with a stamp identifying ish civil action and using the word
CONFIDENTIAL, or by one of the following ways:

111
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(@) If the Litigation Materid are not in paper form, the
producing person or entity shall use othech reasonable means as necessary
identify clearly the LitigatiorMaterials as CONFIDENTIAL.

(b) If information disclosed durgnthe course of a deposition is
deemed CONFIDENTIAL by a person or entity, the designation thereof
CONFIDENTIAL shall be madeither (i) by a statement on the record at th
deposition identifying the testimony tme designated as CONFIDENTIAL or

(i) by providing written notice to the othéarties of the specific pages of the

transcript that should also be so desigaatéhin thirty (30) days after receipt

by counsel of an official copy of the degioon transcript. Such designation as

CONFIDENTIAL will be applied to oly those portions of the deposition
transcript that include a specific questamd response or series of questions af
responses containing CONFIDENTIAL information.

9. A producing person or entity malesignate its most confidential
Litigation Materials pursuant to Paraghs 4 and 6 above logarking each page
of such materials with a stamp identrfgi this civil action and using the words
ATTORNEYS’ EYES ONLY, or by one of the following ways:

(@) If the Litigation Materialsare not in paper form, the
producing person or entity shall use othech reasonable means as necessary
identify clearly the Litigation Matgals as ATTORNEYS’' EYES ONLY.

(b) If information disclosed durgthe course of a deposition is
deemed ATTORNEYS’' EYES ONLY by person or entity, the designation
thereof as ATTORNEYS’ EYE®NLY shall be madeither (i) by a statement
on the record at the deposition identify the testimony to be designated a
ATTORNEYS' EYES ONLY or(ii) by providing written notice to the other
Parties of the specific pages of the traiqgcahat should also be so designate
within thirty (30) days after receigty counsel of an official copy of the
deposition transcript. Such designation as ATTORNEYS’ EYES ONLY will &
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applied to only those portions of the degios transcript that include a specific
guestion and response or series aestions and responses containin
ATTORNEYS' EYES ONLY information. Unless otherwise previously
designated, all depositiotisanscripts shall be treated as ATTORNEYS' EYES
ONLY in their entirety prior to theral of such thirty (30) day period.

10. If counsel for a Party receivinngtigation Materials designated as
CONFIDENTIAL or ATTORNEYS’' EYESONLY hereunder objects to such
designation of any or all of such Liagon Materials, the following procedure
shall apply:

(@) Counsel for the objecting yashall serve on the designating
person or entity a written objection to sudesignation, which shall describe
with particularity the Litigation Materialin question and shall state the ground
for objection. Counsel for the desigmafi person or entityghall respond in
writing to such objection within fivg5) court days, and shall state with
particularity the grounds for asseginthat the Litigation Materials are
CONFIDENTIAL or ATTORNEYS’ EYESONLY. If no written response is
made to the objection, the challengeitigation Materialsshall no longer be
considered as designated under thisrf@entiality Order, and the objecting
Party shall treat such challenged Litigation Materials as if they had origing
been produced without any designatiminconfidentiality. If the designating
person or entity makes a timely response to such objection asserting
propriety of the designation, counsel shadiittconfer in good faith in an effort
to resolve the dispute.

(b) If a dispute as to a QW-IDENTIAL or ATTORNEYS’
EYES ONLY designation of Litigatn Materials cannot be resolved by
agreement, the Party objecting to thesignation may movihe Court for an
order removing the chalhged designation. The Litdjon Materials that are

the subject of the filing shall beetted as originally designated pending

-7 -
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resolution of the dispute._ Any moti regarding confidential treatment of

documents will comply with the jointling procedure for discovery disputes

pursuant to Local Rule 37.

11. This Order shall not limit a Rg's use of designated Litigation
Materials in examining a witness at a dgjon, hearing, or trial, even though
such witness may not otherwise latitled to view dsignated Litigation
Materials under the terms of this Orden long as the examination concern
designated Litigation Matezis that the witness authored or previously hg
access to or knowledge of, as demmisd by the designated Litigation
Materials themselves or by foundatitestimony during a deposition, hearing
or trial. This Order shall not prevenounsel from examining a witness in g
good faith effort to determenwhether the witness authored or previously hé
access to or knowledge of designated Litigation Materials.

12. Prior to disclosing any Litagion Materials dggnated by a Party
as CONFIDENTIAL or ATTORNEYS' E¥ES ONLY to outside experts,
consultants and/or advisors referredirioParagraphs 5(d) and/or 6(c) above
counsel for the receiving Pantyaking such disclosure shall:

(a) provide a copy of this Cadentiality Order to each such
outside expert, consultant or advisor;

(b) obtain from the outside expert, consultant or advisor a fu
executed undertaking in the formeaathed hereto as Exhibit A; and

(c) identify each such outside expeconsultant or advisor to
whom disclosure is proposed to Ibeade by providing to counsel for the

producing Party, via overnight courier same day hand likery, same day

facsimile or same day e-mail, a copy edch such expert’s, consultant's or

advisor's executed undertaking along wahcurrent resume for each such

expert, consultant or advisor. The entjse consultant’'s oradvisor's resume

must identify all employers and clientsr fwhom the consultant or expert has

-8-
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worked in the last four (4) years, agll as any litigation matters in which the
expert, consultant or advisor has testlf either by way of expert report,
deposition, or testimony at a hearing or trial, over the last four (4) years.

13. Counsel for the receiving Parimaking the disclosure shall not
disclose materials designated REIDENTIAL or ATTORNEYS' EYES
ONLY to any outside expert, consultantamtvisor for a perio@f ten (10) court
days from the date on which it provides to counsel for the producing Party
items specified in Paragraph 12(c) ahov# within this ten (10) court day
period counsel for the producing Bamloes not object, in writing, to the
proposed disclosure todhexpert, consultant odwaisor identified pursuant to
Paragraph 12(c) above, then counsettierreceiving Party shall be permitted tc
disclose the CONFIDENTIAL or ATORNEYS' EYES ONLY materials to
such identified expert, consultant or agbwi. If, within thisten (10) court day
period, counsel for the producing Bambjects in writing to the proposed
disclosure to the expert, consultantamlvisor identified pwsuant to Paragraph
12(c) above, then counsel for the reamy Party shall not be permitted to
disclose CONFIDENTIAL or ATTORNE® EYES ONLY materials to that
expert, consultant ordaisor, absent further order from the Court. Th
producing Party shall have the burdenfiling a motion for protective order
with the Court within five (5) court ga@ of objecting to the outside expert,
consultant or advisor prohibiting éhdisclosure of CONFIDENTIAL or
ATTORNEYS’ EYES ONLY matsgals to the independent expert, consultant d
advisor to whom counsel for the produgiParty has objected. If the five (5)
court days elapse without the coungal the producing Party seeking relief
from the Court, the requested inforneaitimay be shared with the identified
outside expert, consultant or advisor accordance with the terms of this
Confidentiality Order.

14. If disclosure of CONFIDENAL documents or information is
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made to any person undearagraph 5(c) above, coehgor the Party making

the disclosure shall deliver a copy oistlOrder as entered to such person

explain its terms to such person, anduse the signature of such person on
written undertaking in the form attached hereto as Exhibit A. Each Party s

maintain a file of all such signed copiet Exhibit A. Further, it shall be the

obligation of counsel for the disclosimRarty, upon learning of any breach or

threatened breach of this Order, prompdytake all reasonable action to preven
the threatened breach onredy an actual breach.

15. Litigation Materials deghated as CONFIDENTIAL or
ATTORNEYS' EYES ONLY shall be usethy the persons receiving them
solely for the purposes of preparing fand conducting thisiction and for no
other action or proceeding. Persoeseaiving such Litigation Materials shall
not use them for any busse or other purpose, andadhnot disclose them to
any person not expresslyrpatted by the terms of this Confidentiality Order tg
have such access. All Litigation Matds designated as CONFIDENTIAL or
ATTORNEYS’ EYES ONLY shall be mainitaed by the receiving Party so as
to preclude access by unautlzed persons. CONFIDENTIAL or
ATTORNEYS' EYES ONLY Litigation Mateals provided to an outside

expert, consultant or advisshall be kept at such person’s offices in a mannger

designed to ensure against disclosumes authorized by this Confidentiality
Order.

16. Counsel for the receiving Party may give advice and opinions
their client based on an evalwati of information designated as
CONFIDENTIAL or ATTORNEYS' EYES ONLY by the producing Party. For
information designated as ATTORNKY EYES ONLY, such rendering of
advice and opinions shall not reveal tentent of such information except by
prior agreement with counsilr the producing Party.

17. Nothing herein shall imposany restrictions on the use or
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disclosure by a Party or witss of its own Litigation Marials, or of documents
or information obtained by such Party witness independent of the discovery
proceedings, inclusive of any discovery received from a Non-Party in t
action, whether or not such documentsndormation are also obtained through
discovery proceedings in this action.

18. Without written permission frorthe producing Party or a Court
Order secured after approgaanotice to all interestegersons, a Party may not
file in the public record in this aion any CONFIDENTIAL or ATTORNEYS’
EYES ONLY material of tB opposing Party, but muapply for leave to file
such CONFIDENTIAL or ATTORNEYS’ EES ONLY material under seal in
conformance with the Court’s rules apbcedures, including Local Rule 79-5.
CONFIDENTIAL or ATTORNEYS' EYESONLY material filed under seal
shall bear the title of this action, ardication of the contents of such seale(
envelope or container, the werdCONFIDENTIAL INFORMATION AS
DESIGNATED PURSUANT TO SIPULATED CONFIDENTIALITY
ORDER” or “ATTORNEYS EYES ONLY INFORMATION AS
DESIGNATED PURSUANT TO SIPULATED CONFIDENTIALITY
ORDER,” as appropriate, and a statetrmrbstantially in the following form:

This envelope contains codéntial information filed in

this case by [name of partyha is not to be opened nor the

contents thereof to be displayer revealed except by order of

the Court presiding over this matter.

19. On termination of this actiomcluding all appeals, the receiving
Party shall, at the election and insttan of the producing Party, either: (1)
return to counsel for each producingrtyaor entity all Litigation Materials
designated by the prodang person or entity as CONFIDENTIAL or
ATTORNEYS' EYES ONLY and all copiesf such Litigation Materials and

shall destroy all abstracts, digests amuhlyses thereof, however stored o

-11 -

his

=S



© 00 N oo o b~ W DN P

N N DN DN DNDNNNDNERERR R R R B B B
® N o s WNPFP O © 0 N O 0o W DN P O

reproduced; or (2) destroy and provide certification to the producing persol
entity disclosing such Litigation Maials that the CONFIDENTIAL or
ATTORNEYS' EYES ONLY Litigation Mateals, including all abstracts,
digests and analyses thereof, howewtored or reproduced, have beel
destroyed. On termination of thist@n, counsel for each Party may maintair
in its files one copy of CONFIENTIAL or ATTORNEYS EYES ONLY
Litigation Materials as filed with or berwise presented to the Court.

20. The Parties’ obligations undéhis Confidentiality Order shall
survive the termination of the above tiaped litigation, including subsequent
appeals or later proceedings, for any retained Litigation Materials
information, extracts, summaries, notescompilations derived therefrom, and

the Court shall retain jurisdiction to enée the performance of said obligations

SO ORDERED AND SIGNED. December 12, 2012.
/s/JudgeWilner

Honorable Michael R. Wilner
United States Magistrate Judge
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Respectfully submitted,
KNOBBE, MARTENS, OLSON & BEAR, LLP

Dated: December 11, 2012 By: Katthew S Bedllinger

Craig S. Summers
Matthew S. Bellinger

GIBNEY ANTHONY & FLAHERTY, LLP
Brian W. Brokate
Beth M. Frenchman
Christina L. Winsor

Attorneys for Plaintiff
ROLEX WATCH U.S.A., INC.

FREEDMAN WEISZ LLP

Dated: December 11, 2012 By: NKéitchell N. Reinis (with permission)

Mitchell N. Reinis

FISHER LAW GROUP
Jason H. Fisher

Attorneys for Defendants
KRISHAN AGARWAL
MELROSE.COM, LLC
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UNDERTAKING

1. l, . have

read the foregoing Confidentiality Ord@ghe “Order”) and agree to be bound by
its terms with respect to any Litigati Materials marked CONFIDENTIAL or
ATTORNEYS’ EYES ONLY that are furnished me as set forth in the Order.

2. | further agree (i) not to disde to anyone any Litigation Materials
marked CONFIDENTIAL or ATTORNE® EYES ONLY other than as set
forth in the Order, and (ii) not to maleay copies of any.itigation Materials
marked CONFIDENTIAL or ATTORNEYS’ EYES ONLY furnished to me
except in accordanceith the Order.

3. | hereby consent to the juristio of the United States District
Court for the Central District of Califora, Western Division, with regard to
any proceedings to enfortee terms of the Order.

4. | hereby agree that any Litigation Materials marke
CONFIDENTIAL or ATTORNEYS' EYESONLY furnished to me will be
used by me only for the purposes of tlitigation and for nather purpose, and
will not be used by me in any busine$&gias of my employer or of my own or

be imparted by me to any other person.

Signature:
Date:

14237778
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