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l. Background
Security Savings Bank (“SSB,”) a faadly insured depository institution,
failed on February 27, 2009. Plaintiféderal Deposit Insurance Corporation
(“FDIC") was appointed receiver for Sedy Savings Bank. The FDIC has the
authority to pursue any claims held by SSB. 12 U.S.C. §(tIi32)(A). The
FDIC files these lawsuits assertingcsrities law claims arising from SSB’s

purchase of six residential mortgage-bacgecurities (“‘RMBS” or “certificates”).

ThecertificateshatSSB purchased were credtthrough a process know
as “securitization.”See, e.g., Bank HapoalimNB.v. Bank of Am. Corpl12-CV-
4316, 2012 WL 6814194, at *1 (Dec. 21, 2012). In both cases, non-defenda
Countrywide Home Loans, Inc. extenldeome loans to borrowers. The loans
were pooled, sold to trusts, and backedificates issued by trusts. Those
certificates entitled the holders to receive cash flows from the pool of mortga
loans. The certificatesere sold to underwriters, who sold them to SSB.
According to the FDIC, the documents usedreate and market the securities
(called the “Offering Documents,”) @luded materially untrue or misleading
statements.

On February 24, 2012, the FDIC filéwo separate lawsuits against the
Defendants in Nevada stateurt alleging those misregentations. The Amend
Complaint in the 12-CV-6690 matter (“6690 Complaint”) is brought against
defendants Banc of America Securities LLC (“Banc of America Securities”),
Barclays Capital Inc. (“Barclays,”) arddorgan Stanley & Company LLC f/k/a
Morgan Stanley & Company, Inc. (colteely, the “6690 Defendants”) for their
role in selling or underwriting five certificatesold to SSB. In a second suit, th
FDIC sues Countrywide Securities @oration, CWALT, Inc., Countrywide

! CWALT 2006-29T1 B-1, CWALT 200@6CB B-2, CWALT 2006-21CB B-2, CWAL
2005-74T1 B-2 and CWALT 2005-19CB B-2.
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Financial Corporation anflank of America Corporain (“6692 Defendants”) for
selling, underwriting and issuing one certificaie SSB, and controlling and

succeeding to the liabilities of the prigaactors (the Amended Complaint in the

12-CV-6692 action is calletthe “6692 Complaint”).
After the Defendants remogiéhese cases and they were transferred to

Court, the FDIC filed thestmended Complaints. The mplaints allege that the

Offering Documents included false represéate of the ratio of the value of th¢
loans to the underlying value of the homes, the appraisal value of the home
rate of occupancy by the owners of fiteperties, the underwriting standards u
to originate the home loans and the creatihgs of the certificates. Despite the
fact that the FDIC filed different lawgs, the factual allegations and claims of
misrepresentation are identical in eacit. The FDIC argues that the 6690
Defendants are liable for those falseestants under Section 11 of the federal
Securities Act of 1933, and that BancAoherica Securities LLC and Barclays 4
liable under the Nevada Securities Act &wttions 12(a)(2) of the Securities A
for two of the certificated. The FDIC claims tha€ountrywide Securities
Corporation and CWALT, Inc. are liable ffaise statements for the certificate i
the 6692 Complaint under Section 11, tGatntrywide Financial Corporation ig
liable as a controlling person undexcon 15, and that Bank of America
Corporation is liable as saessor of these entities.

Both the 6690 and 6692 Defendants move to dismiss on the grounds
Complaints are time-barrédAccording to the Defendants, the statute of
limitations on the federal claims had alblgaun as of February 27, 2009, when

2 CWALT 2005-83CB B-2.

CWALT 2006-29T1 B-land CWALT 2006-26CB B-2.

Because the Complaints are identical, aedelal issues in the motions to dismiss §
nearly identical, the Court witesolve the two motions in this single Order. The Court is
puzzled as to why the FDIC has initiated twpaate suits, instead of filing one complaint
against the sellers, underwriteasid issuers ahe certificates.
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FDIC became receiver of SSB. They urge that there is no reason to extend
statute of limitations. Even if any fe@é claims were liven February 27, 2009
Defendants argue that the statute of repusw bars the FDIC'slaim. The 669(
Defendants also argue that the statuténatations for the Nevada Securities A
expired by February 27, 2008nd that Nevada, the traesbr court, does not hay
personal jurisdiction over Barclays.

1. All but One of the Federal Securities Claimswere Untimely on February

27, 2009
The statute of limitations for fedém@aims under the Securities Act of 19

is “one year after the discovery of thetrue statement or the omission, or aftel
such discovery should have been madéhkeyexercise of reasable diligence,”
and “[ijn no event shall any such actiba brought to enfae a liability created
under section [11] . . . more th#wree years after the security wama fide
offered to the public, or under section [A%@)] more than three years after the
sale.” 15 U.S.C. 8§ 77m (“88on 13”). The one-year statute of limitations on i

live claims on February 27, 2009 was extahbg at least three years. 12 U.S.C.

1821(d)(14) (“Section 1821") (“the applicaldtatute of limitations with regard t
any action brought by the Corporation asgervator or receiver shall be . . . th
longer of the 3-year period beginning on tfae the claims acoes,” which in thi
case is “the date of the appointmehthe Corporation as conservator or
receiver”).

The Defendants argue, though, thatttiree-year statute of repose is not
extended by Section 1821, which would mé#aat the Securities Act claims are
untimely for any security purchased befé-ebruary 24, 2009The relevant
guestion under Ninth Circuit precedentiBether the term “statute of limitation;
in Section 1821 was understood to in@ube “statute of repose” when the

extender statute was passddicDonald v. Sun Oil Cp548 F.3d 774, 781 (9th Ci

2008). The extender staduivas enacted in 198%eeFinanciallnstitutions
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Reform, Recovery, and Enforcement Actl@89, Pub. L. 101-73, § 212, 103 S
183 (“CONSERVATORSHIP AND RECEIVERSHIP POWERS OF THE
CORPORATION.”) The Ninth Circuit detelimed that “[t]he term ‘statute of

limitations’ was ambiguous regéing whether it included statutes of repose . .|.

1986.” McDonald 548 F.3d at 781. This Couras concluded that because
Congress and numerous fedgualges used the word “limitation” interchangea
to refer to both statutes of limitatioasd repose between 1986d 2008, the terr
“statute of limitations” did not eotude periods of repose in 200Bed. Hous. Fin
Agency v. Countrywide Fin. CorpNo. 12-CV-1059, 2012 WL 5275327, at *8
(C.D. Cal. Oct. 18, 2012). That means thrm did not exclude periods of repo
in 1989. Ambiguous statutes of limitatiomsist be interpreted in “a light most
favorable to the governmentF.D.I.C. v. Former Offters and Dirs. of Metro.
Bank 884 F.2d 1304, 1309 (9th Cir. 1989Therefore, the extender statute of
Section 1821 extends both statutes of littotas and repose by at least three y¢
from the date of appointment of the FDd€ receiver. Any claims still viable on
February 27, 2009 could be broughtthg FDIC until February 27, 2012.
Three of the FDIC’s clans, though, were clearly not live on February 2]
2009. Those claims weredught for violations of Section 11 and are based o
three securities issued pursuant to siegjistration statements filed before
December 1, 2005S5ee6692 Complaint § 27, Schddutem 27(g) (CWALT

2005-83CB B-2 was “issued pursuant or tedile to a registration statement file

by CWALT, Inc. with the SEC on for8-3 on July 25, 2005.”); 6690 Complain
25, Schedule 4 Item 27(h) (CWALAD05-74T1 B-2 was “issued pursuant or
traceable to a registration statemenidfily CWALT, Inc. with the SEC on form
S-3 on July 25, 2005.”); 6690 Complafh5, Schedule 5 Item 27(h) (CWALT

2005-19CB B-2 was “issued pursuant or tedile to a registration statement file

by CWALT, Inc. with the SEC on fori8-3 on April 21, 2005.”). A mortgage-
backed security wasona fideoffered to the public, for purposes of the statute
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repose, on the effective date of the regisbn statement for registration statem
filed before December 1, 200Ble. State Ret. Sys.®@ountrywide Fin. Corp.
(“Me. State,l) 722 F. Supp. 2d 1157, 1165 n.8 (C.D. Cal. 2010). The three-
repose period for these securities endedddy 25, 2008 at the latest. Section
claims based on CWALT 2005-83CB BQWALT 2005-74T1 B-2 and CWALT
2005-19CB B-2 were not live on Febru&y, 2009 when the FDIC became
receiver. Because Section 1821 doesewate time-barred claims, the FDIC
could not bring those claims unless thetgie of limitations was tolled on anoth
ground.

The 6690 Defendants argue that the lefgims on the remaining securiti
CWALT 2006-29T1 B-1, CWALT 2006-26CB-2 and CWALT 2006-21CB B-2
are also time-barred, because the one-gtdute of limitation ended before
February 27, 2009. The statute of limibas in Section 13 commences “when
plaintiff did or should have actually dizeered that the defendant made an ‘un
statement or omission.’Fed. Deposit Ins. Corp. aseReiver for Strategic Capit;
Bank v. Countrywide Fin. Corpl2-CV-4354, 2012 WL 5900973, at *3 (C.D. C
Nov. 21, 2012) (citingMerck & Co., Inc. v. Reynold430 S.Ct. 1784 (2010)). A

plaintiff did or should have actuallystiovered misstatements when a “reason
diligent plaintiff would have sufficient infonation about that fact to adequately
plead it in a complaint . . . with suffemt detail and particularity to survive a
12(b)(6) motion to dismiss.”1d. (citing City of Pontiac GenEmps.’ Ret. Sys. v.
MBIA, Inc, 637 F.3d 169, 175 (2d Cir. 2011)).

The Section 11, 12(a)(2) and 15 claimwsre only live orFebruary 27, 200
if SSB would not have been able, by Redny 27, 2008, to plead in a complaint

that the Offering Documents included misstatem&nse court “can take judici

> As explained irStrategic CapitglSections 11, 12(a)(2) ad® are strict liability

statutes, so the one-year period commences the plaintiff knows the Offering Documents
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notice of publications introduced to indieavhat was in the public realm at the
time that would . . . show public informati that could have enabled [plaintiff]
state a claim underéhSecurities Act.”Strategic Capital Bank2012 WL
5900973, at *3 (citations omitted). Th®urt has focused amews and opinion
articles and court filings and decisionattshowed that the originators of the
securities had abandoned their undemgitstandards and inflated appraisal
values, and that such information waffisient to offer a well-pled complaint on
the relevant dateld. at **3—6. The Defendants citegal complaints and news
articles they argue were sufficient for a reasonable invest@vie discovered th
misstatements the FDIC now compkof by February 27, 2008.

The Court has previously ruled thaasonable investors had sufficient
information to plead violations of deral securities lawmsy May 22, 2008.1d.
The Court has also found that the “inqungtice” standard, which accrues whe
“a reasonable investor would have notisednething was amissyas triggered b
February 14, 2008Mass. Mut. Life Ins. Cao.. Countrywide Fin. CorpNo. 11-

CV-10414, 2012 WL 1322884, at *3 (C.D. CAbr. 16, 2012) (citations omitted).

The Court has never exglly ruled as a matter of law that the statute of
limitations accrues under tiMerck discovery standard by February 27, 2008.

The Court refuses to do so. Thieut has recognized that “a reasonablé

investor would have been aware oblplems with underwriting at Countrywide
early 2008,” from the derivative and namous securities lawsuits filed by
investors, as well as the state caudrtgage-backed securities complainLuther
v. Countrywide Homeoans Servicing LPNo. BC380698 (Cal. Super. Ct. Nov
14, 2007) (LutherComplaint”) (attached here &xhibit 2 to the Request for

Judicial Notice in Supp. of Defs.” Matio Dismiss Am. Compl. (“6690 RJN,”) 12

contained misstatements, regardless of drethe plaintiff knew any other factStrategic
Capital Bank 2012 WL 5900973, at *3 n.6.
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CV-6690, ECF No. 98)Stichting Pensioenfonds ABPGountrywide Fin. Corp.

802 F. Supp. 2d 1125, 1136-1137 (C.D. Cal. 20Hgwever, critical information

was revealed to investors betwderbruary 27 and May 22 in 2008.

As a general rule, “paragraphs in a cormpléhat are either based on, or r

on, complaints in other actions that hdeen dismissed, settled, or otherwise |
resolved, are, as a matter of law, immaterial within the meaningoR=Civ. P.

12(f).” RSM Prod. Corp. v. Fridmar®43 F. Supp. 2d 382, 403 (S.D.N.Y. 2009);

Me. State Ret. Sys.@ountrywide Fin. Corp.(“Me. State II1), 10-CV-00302,
2011 WL 4389689, at *20 (C.D. Cal. MayZA)11) (striking paragraphs copied
from other complaints when plaintiffeave not reasonably investigated the
allegations”)® On February 27, 2008, none oétfiled complaints had been tes
or resolved by any court. This Courtad that the derivative complaint met thg
Rule 12(b)(6) stanad on May 14, 2008In re Countrywide Fin. Corp. Derivati\
Litig., 554 F. Supp. 2d 1044 (C.D. Cal. 2008efore May 14, the Court cannot
rule as a matter of law that SSB shouldéhdiscovered that the information in t
other complaints was true, which iscessary before filing a complaintle. State
[, 2011 WL 4389689, at *20.
The Court realizes that it has held thatore February 27, 2008, reasong
investors were on notice or aware thainething was amiss at Countrywide.
Mass. Mut. 2012 WL 1322884. That notice mhgve led to an investigation
which would have revealed the undetimg problems at Countrywide and
supported a well-pled complaint ththe Offering Documents contained
misstatements. This Court later diddhtthat both the derivative and securities
complaints met the Rule 12(b)(6) standadd properly alleged that Countrywig
had abandoned its underwritistandards and inflateghpraisals, the essence of

6 In fact, this is an argument that somele same Defendants, and their counsel, hav

offered numerous times befait@s Court in the MDL.See, e.gNotice of Mot. and Mot. to
Strike,Am. Int'| Grp., Inc. v. Bank of Am. Cord.1-CV-10549, ECF No. 151
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this claim. In re Countrywide Fin. Corp. Derivative Litigh54 F. Supp. 2d at
1058, 1060jn re Countrywide Fin. Corp. Sec. Litjch88 F. Supp. 2d 1132, 114
(C.D. Cal. 2008). However, that is noetlegal standard for “discovery” in this
case. That standard is only met wia€iplaintiff has uncovered — or a reasonal
diligent plaintiff would have uncoved — enough information about the
defendant’s” conduct to satisfy thelBu12(b)(6) pleading standarity of
Pontiac Gen. Emps.’ Ret. S¥87 F.3d at 175.The Court cannot hold, given tf
judicially noticeable materials, that aasmnably diligent investor in mortgage-

backed securities could have pled a sight complaint as of February 27, 2008.

The Court cannot rule asaatter of law that the atute of limitations had
commenced for a reasonable investor oor&a&ry 27, 2008, but the FDIC inclug

factual information that distinguishesnse of the securities SSB purchased from

those of an average reasonable investor. The Court must interpret the com
favor of the plaintiff, but “a plaintiftan . . . plead himself out of a claim by
including unnecessary detadentrary to his claim.”Sprewell v. Golden State
Warriors, 266 F.3d 979, 988 (9th Cir. 2001). The 6690 Complaint states tha
of the securities SSB purcha8edkere downgraded below investment grade by

7

2d at 1136 (“Other complaints and public pregores make clear that a reasonable investo
would have been aware of problems witiderwriting at Countrywide by early 2008.iJ; at
n.9 (“Without disputing the premise that plaifisi firms sometimes file premature and poorly
researched complaints, this is not suchdgeecase. First, reports of problems with
underwriting at Countrywide wergidely disseminated in the & corroborated in governmg
hearings and by the announcement of investigatiand bolstered further when several statg
Attorneys General filed suitSecond, the 2007 and 2008 complaints were voluminous
documents which provided impressive detail ede further supported by confidential witng

The Court recognizes that thiding is in tenson with dicta fromStichting.802 F. Supp,
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reports.”). The mere fact thatrae plaintiffs were able to offer complaints that this Court later

recognized as sufficient under Rdl2(b)(6) does not mean theateasonable investor should
have, as a matter of law.

8 All of the securities SSB purchased wpeeticularly risky. As mentioned by
Defendants, the FDIC repeatedly advised, warneticized and ultimately restricted many ol
SSB’s investments. 6690 RIN Ex. 1 9-12 (OfficéhefInspector General, FDIC, Material L
Review of Security Savings Bank, Henderson, Maey&ept. 2009). That fact is not legally
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credit rating agency Fitch on December 2807, more than one year before th
FDIC became receiver of SSB. 6690n@maint § 25, Schedule 1 Item 25(f),
Schedule 2 Item 25(f). This Court has regelcthe proposition Ht it is appropriat
to delay the commencement of the limas period until after the certificates
were downgraded by the rating ages below investment level§trategic
Capital Bank 2012 WL 5900973, at *7. The Cduras never rutkon the opposi
guestion, whether the statute of limitatidegyins to run once the certificates wjs
downgraded by the credit rating agencies.

In this case, the date the fedeslaims accrued for CWALT 2006-29T1 B
and CWALT 2006-26CB B-2 occurred befdfebruary 27, 2008, because thos
certificates were downgraded belowestment level on December 13, 2007.
Plaintiffs like SSB had sufficient information from the filings of theher,
securities and derivative complaints, thedia sources about the problems in t
mortgage origination markeind Countrywide and theedline in the credit rating
to offer a well-pled complaint thatehOffering Documents for those securities
contained misstatement$Voori Bank v. Merrill LynchNo. 12 Civ. 3993(VM),
2013 WL 449912, at *4 (S.D.N.Y. Feb. 6, 2018)decline in credit ratings, alor]
with media and other information, “b&g to expose the allegedly ‘corrupt
system’ of defendants for purposestié statute of limitation, quoting the
plaintiff's complaint);In re Morgan Stanley Mogt Pass-Through Certificates

Litig., Master File No. 09 Civ. 2137(LTS)(MHD), 2010 WL 3239430 (S.D.N.Y.

Aug. 17, 2010) (applying inquiry notice to hold that a “body of information”
including ratings downgrades and the filingsahilar lawsuits “makes it plain th
inquiry notice arose well before May 2008.£j; In re Bear Stearns Mortg. Pass

relevant in assessing the commeneatrof the statute of limitations on a motion to dismiss,
may be critical for another motion to dismiss irsttase or at summanyggment. Investors lik
SSB, who invest in particularly risky securiti@say face more respondities to ensure their
investments are approptéeand reliable.
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Through Certificates Litig.851 F. Supp. 2d 746, 764—65 (“absent a decline in
Certificates’ ratings . . . it is difficult teee how a plaintiff could have plausibly
pled that the epidemic of indiscretionstive MBS industry had infected his or h
Certificates)Fed. Hous. Fin. Agency v. UBS An&58 F. Supp. 2d 306, 321
(S.D.N.Y. 2012) (“The downgrade ttfe securities’ credit ratgs . . . are crucial
[plaintiff’'s claim], since theyare the only facts that coeet the originators’ gene
practices to particular securities tifide plaintiff] bought from defendants.”);
Plumbers’ Union Local No. 12 Pensiénind v. Nomura Assécceptance Corp.
632 F.3d 762, 773-74 (1st Cir. 2011) (saping allegations behind a well-pled
complaint include a “sharp drop in the dtedtings”). In another matter in this
MDL, the FDIC specifically agued “that it is at least a question of fact whethe
statute of limitations can begin to run daims about a magage-backed securit
that still holds an investment grade ratinglem. in Opp. to Defs.’ Mot. to
Dismiss Am. Compl. 1%ed. Deposit Ins. Corp. aseReiver for Strategic Capita
Bank v. Countrywide Fin. Corpl2-CV-4354, ECF No. 49 (Sept. 21, 2012).

In Strategic Capital Bankhis Court warned of a parade of horribles thar
he

would result if courts entirely delegatdte determination of accrual dates to t
credit rating agencies. 2012 WL 59009737at Those concernare not relevan{
here. The Court rules that when combimeth the type of information available
here about an investment, a claim acsrs@on after the downgrade of a securi
below investment levels. Before tluate, investors must act reasonably to
determine whether the offering documemraisited to their certificates contained
misstatements. As numerous courts have recognized, credit rating downgra
give specific information about the docants behind a security. Reasonable
investors, armed with information abaldawngrades, media sources of problern
in underwriting, and other lawsuits, couchft a particularlyvell-pled complaint
that states the offering documents camtdi misrepresentationsecause they hay
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both general information about problemighathe originator of their loans and
specific information about theecurities they purchased.

The Section 13 statute of limitationschaxpired before February 27, 200
when the FDIC became receiver. T3ection 11 and 12(a)(2) claims on those
securities are time-barred unless the stadfifimitations was tolled on another
ground.

The Section 11 claims based on eaeburity, exceppCWALT 2006-21CB
B-2, are time-barred, as are both 12(a)(3)nak, because of the statutes of rep
and limitations of Section 13. Onlbeary 27, 2009, Section 11 claims for
CWALT 2006-21CB B-2 were still timelyThe registration statement for that
certificate was filed with the SEC dviarch 6, 2006. 6690 Complaint § 25,
Schedule 3 Item 27(h). The Court cannotlhed a matter of law that a reasong
investor had enough information to fa@ adequate complaint under Rule 12(b
alleging misstatements in that certifiedt Offering Documents before February
27, 2008. The three-year statute of repfus that certifica@ commenced, at the
earliest, on March 6, 2006, and the omedystatute of limitations began after
February 27, 2008. Section 11 aohai based on CWALT 2006-21CB B-2 were
therefore timely on February 27, 2009. Hi2IC had at least three years from

date to bring its claims. 12 U.S.C. § 1821(4). Therefore, the Section 11 clal

was timely when filed on February 24, 2012.
Claims based on the other certificates in this case, CWALT 2006-29T]

CWALT 2006-26CB B-2, CWALT 2005-74TB-2, CWALT 2005-19CB B-2 and

CWALT 2005-83CB B-2, were time-barr@m February 27, 2009, and are time
barred now unless the statutes of limdaat and repose were extended for som
other reason.
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II1. Thereisno Basisto Toll the Statute of Limitations for the Federal
Securities Claims

Both Complaints assert that the olsi are timely for another reason, bas
upon a class action complaint filed in Califia state court on November 14, 2(
6690 Complaint 11 108-109; 6692 ComplgjfitLl49-150 (both citing to the filing
of theLutherComplaint). The FDIC argues that the statute of limitations and
repose were “tolled” by the filing dfuther. See Am. Pipe & Constr. Co. v. Uta
414 U.S. 538, 544 (1974) (“The commencetrara class action suspends the

ed
DO7.

L

applicable statute of limitations as tbasserted members of the class who wo
have been parties had thetdaeen permitted to continues a class action.”). Th

Id

LutherComplaint was brought on behalf of “g@kérsons or entities” that purchased

CWALT certificates “pursuant and/or tracéako false and misleading registra
statements issued by CWALT beten January 2005 and June 200[Zuther
Complaint § 1. Therefore, as an assgrnember of the ats, the filing oL.uther
suspends the Section 13 statute of limitations as to their claims.

The Court rejects this argument. S&B not purchase certificates in the
same tranche or even thevsaoffering as David H. Liher, the named plaintiff ir
the earlier class action. 6690 RJIN Ex. 8 {i@ieation of Named Plaintiff Pursua
to Federal Securities Laws filed Maine State Ret. Sys. Countrywide Fin.
Corp, 10-CV-00302 (C.D. Cal.)); 6690 REX. 9 (Second Am. Class Action
Compl. inMaine Statg “American Pipdolling applies only taCountrywide MBS
for which the named plaintiffs in the priputative class actions had standing tq
sue,i.e., those tranches that thathernamed plaintiffs had actually purchased
Strategic Capital Bank2012 WL 5900973, at *8. Thereforemerican Pipas
inapplicable, and the clais remain time-barred.

The Court will not reconsider its priorders on the relation of tolling to
standing or the definition of class stamgli When a class action plaintiff lacks
standing with respect to certain claimsjsdiction does not attach for those
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claims, meaning that federaurts have no power to extend the statutorily defined

limitation periods. Strategic Capital Bank2012 WL 5900973, at *®almer v.
Stassinos236 F.R.D. 460, 465 ®&.(N.D. Cal. 2006).

The Court again rejects the reasoninghaf Second Circuit's recent decision

on class standingNECA-IBEW Health & Welfareund v. Goldman Sachs & Go.

693 F.3d 145 (2d Cir. 2012). That decisisinconsistent with Supreme Court
precedent.DaimlerChrysler Corp. v. Cun®47 U.S. 332, 352-53 (2006) (“[A]
plaintiff must demonstrate standing fach claim he seeks to press NECA-
IBEWis inconsistent with Ninth Circuit precedentaDuke v. Nelsgn762 F.2d
1318, 1325 (9th Cir. 1985) (“certification is not sufficient in itself to bestow

standing on individuals or a class whoKad the requisite personal stake at the

outset.”);see also Lierboe v. State Farm Mut. Auto. Ins, @80 F.3d 1018, 102

L4

N9

(9th Cir. 2003) (“if [named plaintiff] h&no ... claim, she cannot represent others

who may have such a claim”). The deaisis inconsistent with the prior rulings

of every federal court to consider simitprestions in the RMBS context, includ

ing

the First Circuit Court of Appeal and nuroas district courts, both in and outsigde

the Second Circuit. Those courts exterashding only to the offerings or tranch
purchased by the named plaintifflomurg 632 F.3d at 770 (“Although Nomura
Asset is a common defendant with respedéiteight of the trusts, claims agains
as well fail so far as they are basedloa six trusts whose certificates were
purchased by no named plaintififi re Wash. Mut. Mortg.-Backed Sec. Litigj76
F.R.D. 658, 663 (W.D. Wash. 201Bmps.’ Ret. Sys. ofé¢lGov't. of the Virgin
Islands v. J.P. Morgan Chase & C804 F. Supp. 2d 141, 150 (S.D.N.Y. 2011
(“courts have almost unanimously foutidt claims under Section 11 or Sectio
12 require plaintiff to have purchasedaach of the challenged offerings.i);

° Recently, another court outsittee Second Circuit reject&ECA-IBEW Nat'l Credit
Union Admin. Bd., as Liquidating Agent of UC&nt. Fed. Credit Union & of W. Corp. Fed.
Credit Union v. Goldman Sachs & Cat *6, 11-CV-6521-GW (C.DCal. Mar. 14, 2013).
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Wells Fargo Mortg.-Backed Certificates Litig.12 F. Supp. 2d 958, 963—65 (N|

Cal. 2010);Strategic Capital Bank2012 WL 5900973, at *12 (citing a prior filir
collecting more cases). A district courttire Second Circuit recently limited clg
standing, in a related legal claim, to “the five Trustw/imch [Plaintiff] purchased
certificates,” because “each Trusslaunique loan composition (and is
administered under a unique [even if similar] PSAPGBlicemen’s Annuity and
Benefit Fund of City of Chago v. Bank of Am., N.ANo. 12 Civ. 2865(KBF),
2012 WL 6062544, at *7 (S.D.N.Y. Dec. 7, 201Binally, the policy implicatior
of the Second Circuit’s rule remain waome. It would enable plaintiffs to
expand a small securities purchase inte@ormous and unwieldy class action

underAmerican Pipewould toll the statute of limitations as to all securities with

any common mortgage originator, evethi¢ originator created only a small
portion of the loans at issue. Foes$ie reasons, the Court again rejects the
reasoning oNECA-IBEW™

The Court also takes this opportunityoffer additionathoughts about its
alternative ruling irbtrategic Capital Bank The Court there held that a class
action filed in state court does not toll the statute of limitations for subseque
individual federal actions even wheoth are based on the same federal
substantive law. 2012 WL 5900973, at *1Rrst, another important precedent
supports that conclusion. Second, the rule is particularly appropriate with reg
to class actions based on the Securiiets and conforms closely with the
purposes of the Private Securitigidation Reform Act of 1995 (“PSLRA”).
Third, court decisions rejecting “crosgigdictional tolling” do so regardless of
whether the initial class action was bésgpon the same substantive law as the

10 The Court mentioned i&trategic Capital Bankhat the defendants NECA-IBEWhad
sought Supreme Court review of the decision. rAtfte submission of briefing in this case, t
Supreme Court denied certioraBee
http://www.supremecourt.gov/Search.x®pileName=/docketfiles/12-528.htm.
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subsequent individual action. These ¢éhgeounds provide further support for tf
proposition thaAmerican Pipdolling only extends statutes of limitation when
class action was filed in federal court.

The alternative holding dtrategic Capital Bankollows directly from a

decision by the Seventh Circuigee Walters v. Edgat63 F.3d 430, 432 (7th Cj
1998). In that case, Judge Posner heddl when “plaintiffs never had standing t

bring this suit . . . federal jisdiction never attached.ld. District courts,
including this one, have citafaltersfor the proposition that a class action onl
tolls the statute of limitation for a clmiwhen the named plaintiff had Article 1l
standing with respect to that clairBtrategic Capital Bank2012 WL 5900973, g
*Q; Stassinos236 F.R.D. at 465. Judge Posne€asoning, though, should not
limited to cases where plaintiffs did noteastanding, becaugeticle Il standing
IS just one part of the jurisdictional inquiryEl: R. Civ. P.12(b)(1);In re Century
Aluminum Co. Secs. Litigr/04 F.3d 1119, 1123 (9th Cir. 2013) (“Dismissal for
lack of subject matter jurisdiction would halveen appropriate if plaintiffs had 1
adequately alleged Acle Il standing.”). Waltersapplies whenever federal
jurisdiction does not attach to the classion, including the situation where the
case was filed and remains in state tpending resolution of a jurisdictional
dispute!

TheLuther Complaint remained in state court until June 12, 2012, almc
five years after filing. There was no k& remove the case until May 14, 201
Amended Order Re: Plaiffs’ Motion to RemandLuther v. Countrywide Fin.
Corp. 12-CV-5125, ECF No. 74 (C.D. Cal. Sept. 4, 20%2Refore that date,
federal jurisdiction did not attach to the class action. Without federal jurisdig

11 The Seventh Circuit has appli@dherican Pipdo state court class @ans, but the court

did not discus¥Valters Sawyer v. Atlas Heating42 F.3d 560 (7th Cir. 2011).

12 The class action was improperly removed eemanded to the state court by this Co
in 2008, in a decision affirmed by the Ninth Circuiee Luther v. Countrywide Home Loang
Serv. LR 533 F.3d 1031 (9th Cir. 2008).
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“Iit would be beyond the contutional power of a federal court to toll a period g
limitations based on a claim” because thescaas not before éhfederal court.
Stassinos236 F.R.D. at 465 n.6.

Second, the fact thautherwas filed under the Securities Act strengther
this conclusion. The PSLRA creates iiddal requirements for class actions fi
in federal court, including the provision oértain information by plaintiffs. Tho
requirements do not apply in state couks a result, defendants in a state cour
class action lack some of the “essentifbimation” necessary to give them pro
notice, andAmerican Pipeannot apply. 414 U.S. at 555. Extendirgerican
Pipetolling to state court class actions is also inconsistent with Congress’ st
purposes in passing the PSLRA.

The PSLRA was passed in 1995 to eliminate “abusive practices in sec
litigation.” Senate RepoiNo. 104-98, 104th Congss, reprinted in 1995
U.S.C.C.A.N. 679, 689 (abusive practitesluded “the use of professional
plaintiffs and the race to the courthousd#othe first to file the complaint,” and
noting that many of the reforms in the FBA. were designed to “deter professic
plaintiffs”). One subsection of the PSLRAquired any plaintiff “seeking to ser
as a representative party on behalf ofas€l to provide a “sworn certification”
that, in part, “sets forth all of the transactions of the plaintiff in the security th
the subject of the complaint during the class period specified in the complai
U.S.C. 8 77z-1(a)(2)(A)(iv). Congress required this certification “to further ¢
professional plaintiffs” from filing abusive litigation. Séadreport No. 104-98

1995 U.S.C.C.A.N. at 68%reebel v. FTP Software, In@39 F. Supp. 57, 58 (D).

Mass. 1996) (Congress attempted to pedtirivolous suits on behalf of only
nominally interested plaintiffs in éhhope of obtaining a quick settlement.”).
The certification is a criticgdart of securities classtans in federal court.
“The failure of a named plaintiff to fila certification with the complaint . . . [is]
fatal to the maintenance tife putative class actionth re USEC Secs. Litig168
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F. Supp. 2d 560, 566 (S.D.N.Y. 2001)Further, “a plaintiff lacks standing und
both Article Ill of the U.S. Constitutionna under Sections 11 and 12(a)(2) of t
1933 Act to represent the interests of investors in MBS offerings in which th
plaintiffs did not themselves buyMe. State Ret. Sys.®@ountrywide Fin. Corp.
722 F. Supp. 2d 1157, 1163 (C.D. Cal. 201@)most cases, the only way to
determine which securities the named plffipurchased is through the filing of
the certification with the plaintiff's complaintSee, e.g6690 RJIN Ex. 8
(Certification of Named Plaintiff Pursuattt Federal Securities Laws filed in

Maine State Ret. Sys.@ountrywide Fin. Corp.10-CV-00302 (C.D. Cal.)); Ded.
of David A. Rosenfeld in Support of Mdb Appoint Counsel, Ex. A, ECF No. 5

NECA-IBEW Health & WelfarBund v. Goldman Sachs & Cd.:08-CV-10783-
MGC (S.D.N.Y. Feb. 9, 2009) (“Certificatn of Named Plaintiff Pursuant to
Federal Securities Laws®}. Finally, statements ineertification are a “judicial
admission.” Grimes v. Navigantl85 F. Supp. 2d 906, 914 (N.D. Ill. 2002).
Judicial admissions can determine theofse of a plaintiff’'s asserted class for
tolling purposes.”Smith v. Penningtqr852 F.3d 884, 893 (4th Cir. 2003) (“We
are not, however, confined to examomdy the complaint in determining the scd
of the class [plaintiff] sought toertify. The scope of a plaintiff's asserted clas
tolling purposes is that class for which tevas fair notice as to . . . the numbsg
and generic identities of the potential pl#fs that might participate in the

13 Federal courts have gengrdeen lenient in granting leave to amend the complaint

include this certification, but there is no questiaat tine filing of the certifications is “important
in its own right.” In re Direxion Shares ETF TrudWo. 09 Civ. 8011(KBF), 2012 WL 717967,

at *6 (S.D.N.Y. Mar. 6, 2012).

14 The Court would note that even unti&CA-IBEW class standing is dependent on th
securities that the named plaintiff purchased, bez#uat plaintiff can only represent certifica
holders from the offerings backég loans with common originatordNECA-IBEW 693 F.3d a
164.
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judgment if the plaintiff's desired claggs, in fact, certified.”) (citations
omitted)™®

Because failure to provide the certifigatiis fatal to a plaintiff's claim, the
certification informs the defendantstbe named plaintiff's standing, and
statements in the certification are joidi admissions which may determine the
scope of plaintiff's class definition, ti&ourt considers the certification “essent
information.” If the initial class actionifa to notify the defendants of “essentia
information necessary to determinetbtte subject matter and size of the
prospective litigation” thedmerican Pipeolling does not applyln re Direxion
Shares ETF Trus279 F.R.D. 221, 237 (S.D.X. 2012) (discussingAmerican
Pipe’srequirement that defendants be aggut ‘of the essential information™
before the prior class action has the poweoliche statute of limitations for late
individual claims);Crown, Cork & Seal Co., Inc. v. Parket62 U.S. 345, 354-5
(1983) (Powell, J., concurring“When thus notified [othe essential information
the defendant normally is not prejudiced by tolling of the statute of limitation

There is no obligation for the named pl#if in a state court class action t
certify the securities transactiongthare the subject of the litigatioh.15 U.S.C.
77z-1(a)(1) (“The provisions of this subsiea shall apply to each private actior|
arising under this subchapter that is lgloiuas a plaintiff class action pursuant {
the Federal Rules of Civil Procedure.”).chlass action in state court, filed withg
the certification’’ does not give defendants the “eg&® information to determin

15 Smithis factually distinct, since the FourthrQuit interpreted plautiff's filings as

limiting the asserted class. Nonethel&sjthmakes clear that courtan rely on judicial
admissions, which include the certification frora thamed plaintiff, for purposes of determin
Eige scope of the classder Rule 23.

in a class action.

17 Indeed, the plaintiffs in thieutheraction never filed such a céitation in state court.
The certification was only filed vén those plaintiffs brought tiidaine Statecase, 10-CV-
00302 (C.D. Cal.) in federal court.

19
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both the subject matter and size of pinespective litigation,” and therefore cani
trigger American Pipdolling. 414 U.S. at 555-56.

The Congressional purposas expressed in tiESLRA and the Federal
Rules, are best servég refusing to extendmerican Pipéolling to state court

actions. The PSLRA was designed to mabusive filings. Senate Report Na.

104-98, 104th Congress, repdd in 1995 U.S.C.C.A.N. &89. Filings in state
court are not subject to any of the reformshiat legislation, and so are more liK
to permit such abuse. These classoastialso do not need to meet the basic
requirements of Rule 23 tiie Federal RulesStrategic Capital Bank2012 WL
5900973, at *13. Extendingmerican Pipdolling only to federal claims would
incentivize the filing of securities classtians in the federal courts, which can
then use the PSLRA and Rule 23 to deglyfand efficiently with tese claims.
Reducing such filings was Congregsirpose in passing the PSLR&ee also
Merrill Lynch v. Dabit 547 U.S. 71, 82 (2006) (describing the Securities Litig
Uniform Standards Act, a fed® law designed to force sadies claims to be file
in federal courts, seeking to “stem this shift from Federal to State courts” an
“prevent certain State private securit®@ass action lawsuits alleging fraud from
being used to frustrate the ebfives of the Reform Act.”).

The FDIC criticizes this discussion lagpothetical. Mem. of P. & A. of
FDIC’s Opp. to Defs.” Motion to Disias 21 (“6690 Opp.,”) 12-CV-6690, ECF
No. 99. Hypothesizing is unnecessarihe class action complaintluatherwas
“precisely [a] type of abuge placeholder lawsuit.’Putnam Bank v. Countrywid
Fin. Corp, 860 F. Supp. 2d 1062, 1070 (C.D1.G2®12). This abusive class
action remained in state court for ygavhereas the Fedd Rules and PSLRA
requirements might have led to a swiftesolution, and an end to the tolling
period. Cf. Walters 163 F.3d at 433 (urging “scrupulous adherence to the
requirement that the determination whettoecertify a suit as a class action be

20

not

)

ely

ation
d
d




© 00 N o o0 B~ W N P

N NN N N DN N NN R P PR B R R R R R R
0o N o 0 b~ W N RBP O © 0 N O o0 M W N R O

made ‘as soon as practicable aftex commencement of the action E0-R. Civ.
P.23()(1).").

Finally, state court decisions digsing “cross-jurisdictional tolling” are
instructive about the nature of such tollin§tate courts haveonsidered when a
class action filed in another jurisdiction extends the state statute of limitations for
subsequent individual claim. In sometlé cases rejecting cross-jurisdictional
tolling, the original class action wasdea upon the same substantive law as the
subsequent individual actioMMaestas v. Sofamd@anek Grp., InG.33 S.W.3d
805 (Tenn. 2000) (both the class action, Wwhi@s filed in fededacourt, and the
individual action, filed in state court, welneought for products liability claims).
In Maestasthe Tennessee Supreme Court rej@c¢olling because it believed that
cross-jurisdictional tolling ran the risk tfrning Tennesseeate courts into a
clearinghouse for filings that should haween brought in another jurisdictiofd.

lv2)

at 808. Maestass clear that when interpretingetholling effect of a foreign clas
action based on the forum state’s substariaw, forum courts should look to

whether the class action was filed in comsnce with the forum state’s procedural
rules!® See also Vaccariello v. $im& Nephew Richards, Inc763 N.E.2d 160,
162-63 (Ohio 2002) (accepting cross-juitsidnal tolling because of procedurall
concerns, namely that “the lubf Ohio’s class action rule. . is identical to the
bulk of the federal class action rule. Thangruity convinces us that a class agtion

filed in federal court serves the same purpose as a class action filed in Ohiqg . . . it
more important to ensure efficienapd economy of litigation than to rigidly
adhere to” a prior decisionjcontra Sawyer642 F.3d 560, 562—63 (7th Cir.

18 Otherwise, the federal coumsuld grant to state courtd# power to decide when [the

federal] statute of limitations begins to run. Sachoutcome is contrary to [Congress’] power to
adopt statutes of limitation and thrceptions to those statutegvfaestas 33 S.W.3d at 808.
19 This Court rejects, as it did Btrategic Capital Bankhe assertion that a class action
filed in state court serves the samepose as a federal court class actiBaparately,
Vaccarielloprovides further support fahe prior discussion of ¢WPSLRA. “Whether a class
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2011) (“Federal law determas the tolling effect of a suit governed by a federd
statute of limitations American Pipeestablishes that federal rule.Qity Select
Auto Sales, Inc. v. David Randall Associates,, INo. 11-2658 (JBS/KMW), 20

WL 426267, at *3 n.2 (D.N.J. Feb. 7, 2012pefendant does not contend, and|i

does not appear to the Court that the faat the prior class action suit was fileg
state court is relevant to the applicatiof American Pipe. No rule or policy
prohibits cross-jurisdieonal tolling,” citing Sawye). In the posture of this case
federal court must look to its own praleeral rules, the Federal Rules of Civil
Procedure, to determine the scope of tolling. Because the state court actior
not filed in conformance with the FedeRules of Civil Procedure, which is the
basis forAmerican Pipdolling, the class action cannot toll the statute of
limitations for individual federal actionsStrategic Capital Bank2012 WL
5900973, at *13.

This Court’s alternative ruling iStrategic Capital Bankvas carefully
considered. Federal case law supports thegulirhe rule is particularly resong
with respect to class actions based anSlecurities Act. Finally, state court
rulings on cross-jurisdictional tolling demstrate that such tolling is based on

procedural rules, not the identity of thebstantive law between the two actions

In summary, only a class action filed irdéral court tolls the federal statute of
limitations for later complaintsAmerican Pipéolling does not save the FDIC’s
claims.
V. The Statute of Limitationsin the Nevada Securities Act had not Expired
on February 27, 2009

action is filed in Ohio or the federal court syste¢he defendant is put on notice of the subst3
and nature of the claims against it.” 763 N.EaRd63. As mentioned, a state court securitig
class action does not give proper notice to defendadrth® substance or nature of the claimg
the class.
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The FDIC brings claims under the Wxela Securities Act, Section 90.570
against Banc of America Securities @l clays for their roles in selling and
underwriting CWALT 2006-29T1 B-1 ahCWALT 2006-26CB B-2. Those
claims must be “broughtitnin the earlier of 2 years after discovery of the
violation, 2 years after discovery sholildve been made by the exercise of
reasonable care, or 5 years after thea@uission or transaction constituting the
violation.” Nevada Revised Statutes 8§ 90.670.

SSB could not have diseered the misstatementsfidaee February 27, 200Y.

“[R]easonable investors cannas a matter of law, deeld to have discovered
misstatements until after August 31, 200F&d. Deposit Ins. Corp. as Receive
for United W. Bank \Countrywide Fin. Corp.11-CV-10400, 2013 WL 49727,
*1 (C.D. Cal. Jan. 3, 2013) (citing cases frons fGourt). Even in situations whg
the filed complaints rely heavily on amated valuation models that certainly
could have been used as early as February 2007 to discover the misstatem
Court cannot hold as a matterlaiv that a reasonable irster would have realiz¢
the need for such analysis, and that“tteta would have led reasonable investq
both to recognize the misstatements anlthtothose to the possibility that the

120

securities purchased by [plaintiff] would suffer losselsl™ SSB also purchase

20 The 6690 Defendants focus their briefing oretiler Nevada has a stringent discovel

rule that commences the limitation period whes plaintiff has “access t@acts” necessary to
bring their claim.Momot v. MastrpNo. 2:09-cv—-00975-RLH-LRL, 2011 WL 1362096 (D.
Nev. Apr. 11, 2011)Baroi v. Platirum Condo. Dev. LLNo. 2:09—-CV-00671-PMP, 2012 V|
2847819 (D. Nev. July 11, 2012). This version @f thle seems at odds with the very cases
Defendants citeMastrg 2011 WL 1362096, at *3 (holdingahthe statute of limitations
commences once the plaintiff had “the only fact fhal needed in ordeo bring suit for failurg
to register”; in other words, #t rule is very similar to thilerckdiscovery rule). The Court
interprets Nevada'’s discovery rule as idertiodghe federal discovemule, commencing when
plaintiff has facts to plead a complaint suffidiém survive a motion tdismiss. The Nevada
Securities Act “is based upon federal securitigs,aso when the two have similar language
Nevada courts will look to federal casev interpreting the parallel provisiorstate v. Friengd
40 P.3d 436, 439-40 (Nev. 2002). When the languagédNievada statute differs from federg
law, though, courts must assufilee difference was deliberateBaroi, 2012 WL 4606720, at
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CWALT 2006-29T1 B-1 and CWALT 2006-28 B-2 within five years of
February 27, 2009. The statute of reposthe Nevada Securities Act Section
90.670 is extended by Section 182&e supra Because the Nevada Securities
claims based on those securities were live on February 27, 2009, they were
filed when the FDIC sueBarclays and Banc of America Securities on Februa
24, 2012.
V.  TheNevada Securities Act Claim Against Barclaysis Dismissed for Lack
of Personal Jurisdiction

Once a federal claim is dismisséuk law “no longer provide[s] a basis fd
asserting . . . personal jurisdiction ovedgfendant] for the state law claims.”
Malone v. Clark Nuber, P.9No. C07-2046RSL, 2008 W4279502, at *2 (W.D
Wash. Sept. 12, 2008). The Court dismissed the Securities Act claim again
Barclays. Therefore, tHéourt must consider whethpersonal jurisdiction is
appropriate for the Neda Securities Act claim against Barclays.

The Court applies the personal jureobn law of Nevada “[b]ecause the
case was transferred from [that state],*tb@ Court may exercise jurisdiction o
to the same extent thtte [Nevada] district could have done sdfass. Mut,
2012 WL 1322884, at *7. Nevada'silg-arm statute “permits personal
jurisdiction over a nonresident defendant unless the exercise of jurisdiction
violate due process.Consipio Holding, BV v. Carlber@82 P.3d 751, 754 (Ne\
2012). Barclays is subject to Nevartaurts, then, if Nevada has specific
jurisdiction, meaning this claim is relaté Barclays’ contacts with Nevada, or
general jurisdiction, if Barclays hasdiatinuous and systerti@general business

Act
timely

)

would
/.

*4 (citing Lane v. Allstate Ins. Cp969 P.2d 938, 940 (Nev. 1998)). The relevant term,
“discovery,” is found in the Nevada Securitist, Section 13 and the Supreme Court’s deci

in Merck Therefore, the Court will interpret the Wela statute of limitations in conformance
with its interpretation of federal law. The Cbuoannot rule as a matter of law that SSB could

have filed a well-pled complaint before Feary 27, 2007, or even, as mentioned earlier,
February 27, 2008.
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contacts” with the stateHelicopteros Nacionales déolombia, S.A. v. Hal466
U.S. 108, 414, 416 (1984).
The Ninth Circuit employs a “three-pdeist to determine if a defendant h

sufficient minimum contacts to be subjéatspecific personal jurisdiction: (1) The

as

non-resident defendant mysirposefully direct his actitres or consummate some

transaction with the forum or residenethof; or perform some act by which he
purposefully avails himself of the privide of conducting activities in the forum

thereby invoking the benefits and protectioh#s laws; (2) the claim must be gne

which arises out of or relates to the awfant’s forum-related activities; and (3)
exercise of jurisdiction must comporttivifair play and substantial justiaes. it
must be reasonableWashington Shoe Co. v. A-Z Sporting Goods [f@4 F.3d

668, 672 (9th Cir. 2012). The FDIC “mussitisfy the first two prongs. If it does

so, then [Barclays] must owe forward with a compelling case that the exercis
jurisdiction would not be reasonabldd. (citations omitted). The first prong is
met if the FDIC shows that Barclays purpfigly directed its activities to Nevad

under the Ninth Circuit’s “effects” test, tinat Barclays purposefully availed itself

the

of the privilege of conducting activities or consummated a transaction in Neyada.

Yahoo! Inc. v. La Ligue Com Le Racisme Et L’Antisemitisy33 F.3d 1199,
1206 (9th Cir. 2006).

The only fact the FDIC cites to imgport of this prong in its briefing or
complaint is that Barclays participatedcreating the Offering Documents,
including the prospectusupplement at issdéwith the intention that it be read
and relied upon by Nevada irsters who would purchaserse of the certificates

21 Barclays argues, convincingly, that taifegation is contradted by the Offering

Documents upon which the FDIC relies, becahsse documents make clear that Barclays
underwrote the Class A certificates, not tis&ier securities SSB bought. 6690 RJN Ex. 64
(prospectus supplement for CWALT 2006-29T1 B-Bdfclays Capital Inc. will offer the Cla
A Certificates”). The FDIC’s claim would be dismissed even if Barclays had underwritter
certificates SSB purchased.
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underwritten by Barclays. 6690 Complafff 4, 7, 113, 130. The Complaint

specifies that Barclays was “an underwrié&the certificate that Banc of Ameri¢

Securities sold to SSB in SecuritizationThe sale of this certificate occurred i
Nevada because employees or agenBaoic of America Securities directed
communications about the certificates anlicgations to purchase the certificat

to SSB there, and because SSB receiliede communications and solicitations

there.” Id.  113. “Barclays . . .fter[ed] or s[old] secuties in Nevada by mean
of written communications that includedtrue statements of material facts
necessary in order to make the statememade, in light of the circumstances
under which they were mda, not misleading.’ld. I 114.

This fact is insufficient undeitber the “purposeful availment” or
“purposeful direction” test& The 6690 Complaint includes no facts suggestif
that Barclays acted in Nevada in creating prospectus supplent, that Barclay
targeted SSB there or that Barclapssummated any contract with SSB in
Nevada.Schwarzenegger v. Fred Martin Motor C874 F.3d 797, 802 (9th Cir
2004) (“A showing that a defendant purposefully availed himself of the privil
of doing business in a foruatate typically consists @vidence of the defendant
actions in the forum, sucks executing or performingcantract there.”). When
plaintiffs complain of actions of defenaks that occurred outside the forum sta
but led to injury in the state, the Ninhrcuit looks to the “effects” test, which
allows jurisdiction when “the defendiallegedly [has] (1) committed an
intentional act, (2) expressly aimed at theum state, (3) causing harm that the

22 The Ninth Circuit applies the tests based oetiver the legal pleadirig based on tort ¢

contract principles.Yahoo! Inc,. 433 F.3d at 1206. The Nevada Securities Act is not easily
characterized as one or the othEHFA, 2012 WL 5275327, at *9 (discussing the
characterization problem for Section 11).eT8690 Defendants spend nearly three pages o
briefing discussing the related question of whethese claims are based on fraud. Becaus
FDIC’s complaint fails to meet either test, theurt need not resolve whether the claim is fo
tort or contract.
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defendant knows is likely to miffered in the forum statefd. at 803 (citations
omitted). The FDIC offerao facts, nor any allegations, to support its proposi

that Barclays aimed its activities at Nevadar that Barclays knew the securiti¢s

tion

would be sold in Nevada. Instead,talk 6690 Complaint alleges is that Barclgys

underwrote one certificateahBanc of America Seaties sold to SSB. This

Court has held in a related factual sitoatthat signing a registration statement, by

itself, does not constitute purposeful diren, especially because the certificates

“were registered with the SEC and disseated nationally (and internationally)
W. & S. Life Ins. Co. \Countrywide Fin. Corp.No. 11-CV-7166, 2012 WL
1097244, at **13-14 (C.DCal. Mar. 9, 2012§? The Complaint fails to allege tf
Barclays intended its representations tecfparties in Nevada, which means t
Nevada does not have specific jurisdiction over this cfaim.

The FDIC argues that there is a ‘fstiéntly strong” “possibility” that
Barclays may be subject to general perspmresdiction in Nevada. 6690 Opp. ?
Plaintiff asks for limited jurisdictional dcovery on this point. The Court refusg

23 The first time the FDIC claims Barclays edt‘with the intention that [the prospectus

supplement] be circulated into Nevada and @adirelied upon by Neda investors so they
would then purchase certificatesderwritten by Barclays,”@0 Opp. 23, was in the FDIC’s

Opposition. The Court will not esider that allegation for purposes of this moti&echneider y.

Cal. Dep'’t of Corrections151 F.3d 1194, 1197 n.1 (9th Cir. 1998)he ‘new’ allegations
contained in the [plaintiff'sbpposition motion, however, are irrelevant for Rule 12(b)(6)
purposes. In determining the propriety of a RL2¢b)(6) dismissal, a court may not look bey,
the complaint to a plaintiff's moving papers, such as a memorandum in opposition to a
defendant’s motion to dismiss.”).

24 See also United Heritage Life IrGo. v. First Matrix Invs. Servs. CorpNo. CV 06-
0496-S-MHW, 2007 WL 1792333 at *7 (D. Idaho J&tke 2007) (“underwriter status alone i
not enough to allow for the assertion of personal jurisdiction.”).

25 TheFDIC misrepresentthe holding of the only case it cites to the contrary.
SchwarzeneggeB74 F.3d at 803. There, the Ninth Citeejected the claim for jurisdiction,
making clear that personal jurisdiction is oalypropriate when the fidant “published” and
“circulated,” “distributed,” “delivers” or “shpped” products or goods into the forum state. 3
F.3d at 803 (citing and discussing previous 8o Court and Ninth Ciuit decisions). The
FDIC does not allege that Barclays performaeg such act in or dlevada, and therefore
Nevada cannot exercise persignasdiction over Barclays.
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to grant that discovery, because ibased on “little more than a hunch that it
might yield jurisdictionally relevant facts.Boschetto v. Hansing39 F.3d 1011
1020 (9th Cir. 2008)Butcher’s Union Local No. 498 v. SDC Inv., Int88 F.2d

535, 540-41 (9th Cir. 1986) (rejecting gdictional discovery, because plaintiffs

“state only that they ‘believe’ thatstiovery will enable them to demonstrate
sufficient” contacts, and “speculationeonot satisfy” the required showing).
Therefore, because the 6690 Complaint pleads no facts that Barclays

purposefully directed SSB in Nevada, purpafigfavailed itself of the privilege of

conducting activities in Nevada had continuous and sgmatic business contgcts

in the state, the Nevada state law claagainst Barclays are dismissed for lack
personal jurisdiction.
VI. Conclusion
The federal law claims are all timefbad, except for the Section 11 clain
based on CWALT 2006-21CB B-2. No toljmoctrine saves those claims. Th
FDIC’s Nevada Securities Aclaims are timely, and cgroceed, but not agains
Barclays, because Nevada would not haaesonal jurisdictioover the bank. Al
dismissals are with prejudice.

IT ISSOORDERED.

7%&%%& K. /7%4‘#

Hon.MarianaR. Pfaelzer
United StateDistrict Judge

DATED: March 21, 2013

28

of

e
bt




