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. Ariel Rosenberg et al Dod.
O
UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

AARON SPERSKE, Case No. 2:12-cv-07034-ODW(JCXx)
Plaintiff, ORDER DENYING DEFENDANT’'S

V. MOTION FOR RELIEF FROM
DEFAULT JUDGMENT [39]

AtRIIEL ROSENBERG a/k/a ARIEL PINK

etal.,
Defendants.

The Court is in receipt of Defendant Ariel Rosenberg’s Motion for Relief f
Default Judgment under Federal Rule o¥iCProcedure 60(b). (ECF No. 39.) Fq
the reasons discussed below, the COEHNIES Rosenberg’s Motion.

Plaintiff Aaron Sperske filed a corgint against Defendants Rosenbe
Kwang Nam Koh, Kenneth John Gilmor@and Ariel Pink’s Haunted Graffit
(“APHG”) on August 15, 2012, for demlatory relief and accounting under t
Copyright Act of 1976, 17 U.S.C. § 1@1 seq.declaratory relief under the Californ
Uniform Partnership Act of 1994, Cal. (o Code 88 16100-962n accounting of
partnership assets and proceeds; and breach of fiduciary (EGF No. 1.) In this
complaint, Sperske alleged that hedaDefendants “formed a musical group a
entered into an oral partnership agreemunder California law, for the purpose
carrying on the business of musical perforgn. . . [as a] recording group” calle
APHG. (Compl. 19.) Sperske served wapies of this complaint on Rosenberg, ¢
for Rosenberg personally antde for Rosenberg in his roés an agent of APGH, o
August 31, 2012. (ECF Nos. 5, 7; Hirsch Decl. | 3.)
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After APHG failed to respond to the colamt, Sperske requested the Clerk
Court to enter default against APHG onptsnber 20, 2012. (ECF No. 13.) TI
Clerk subsequently enterel@fault on APHG on September 20012. (ECF No. 16.)
After two orders to show cause for lackprbsecution, Sperske filed a noticed moti
for default judgment against APHG on Octoh8r 2012. (ECF No4.8, 23, 28.) Thsg
Court granted the motion for default judgmhem October 23, 2012. (ECF No. 34
On November 12, 2012, Rosenberg file@ tinstant Motion, arguing that defau
judgment against APHG is improper because (1) APHG is not a partnershi
APHG was not validly served with the colamt or the motion for entry of defau
judgment; and (3) neither Rosenberg nor alfeer Defendants were given sufficie
time to oppose the motion for entryadfault judgment. (ECF No. 36.)

The Court disagrees with Rosenberg. Atmarship is “the association of twjo

or more persons to carry on as coowners of a business for profit . . . whether or
persons intend to form a partnership.’Cal. Corp. Code 8 16202. Despi
Rosenberg’s contention that APHG is simfihe name that Rosenberg has used
his band since 1996, APHG is a partngoshi(Mot. 2.) This is supported b
Rosenberg’s own statement in his answ@rSperske’s complaint: “[Rosenber
admits that [he], [Sperske], Koh, Gilmormd Cole M. Greif-Neill formed a music:
group in or about 2008.” @enberg Answer Y 9.) iBhis enough to form ¢
partnership, especially since these partellectively signed a multi-aloum recordir
contract as APHG in 2009. (Rosenbdégcl. T 4.) Rosenberg may have star
APHG in 1996 and thought of himself as théesmwner” of the band, but if this wa
true, Rosenberg would have signed the recording contract by himiself. 2()

Since APHG was a partnership, it was MVgliserved with the complaint whe
Rosenberg received two copiesthe document. Sindeosenberg was a partner
APHG, he was also APHG's agereeCal. Corp. Code 8§ 163(Q1) (“Each partner ig
an agent of the partnership ihe purpose of its business.”)
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As for the alleged deficient service thie motion for entry of default judgmen
the Court finds that service was propeAPHG’s own neglect in responding 1t
Sperske’s complaint and defending itself in thesion validly gaveise to the default
judgment. This neglect is not excusable|E]xcusable neglect” contemplats
“negligence, carelessness and inadvertent mistaBateman v. U.S. Postal Servic
231 F.3d 1220, 1224 (9th Cir. 2000) (citifgoneer Inv. Servs. Co. v. Brunswi
Assocs. Ltd. P’ship507 U.S. 380, 381 (1993)). t@emining whether neglect i
excusable requires consideration of foactbrs: (1) the danger of prejudice to t
opposing party; (2) the length of the delayats potential impact on the proceeding
(3) the reason for the delay; and (4)ether the movant acted in good faiBateman
231 F.3d at 1223-24. Since APHG was edrwith the complaint on August 3]
2012, it had ample time to respond to Sgets allegations ral oppose any filec
motions. Because of APHG’s lengthy and unjustified absence, the Court g
Sperske’s motion for default judgment. Téés no reason why this default judgme
should be vacated.

And finally, even if the Court were tagree with Rosenberg’s assertion tl
APHG is not a valid partnership, Rosenb&rguld have no standing to bring th
current Motion before the Court. Thefalt judgment was entered against APH
not Rosenberg personally. If APHG is notaid partnership, then Rosenberg is 1
its agent and cannot speak on its behalf.

Accordingly, Rosenberg’s Motion is hereD¥NIED .

IT IS SO ORDERED.

Decembe6, 2012

p - Fed
Y 207
OTIS D. WR’I’GHT, 1
UNITED STATES DISTRICT JUDGE

—~+

o

S
e

rante
Nt

nat
IS
G,
10t




